
 
September 30, 2014 
 
The Honorable Sylvia Mathews Burwell 
Secretary 
Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201 
 
Dear Secretary Burwell: 

Public Citizen, a consumer advocacy group with more than 350,000 members and supporters 
nationwide, is writing to applaud the May 22 decision by your predecessor, then-Secretary of 
Health and Human Services Kathleen Sebelius, regarding reporting of Department of Health and 
Human Services (HHS) medical malpractice payments to the National Practitioner Data Bank 
(NPDB). In particular, the decision, documented in the enclosed decision memorandum, 
reaffirmed a 1990 HHS policy requiring that all malpractice payments made as a result of a claim 
or suit filed against the U.S. government related to care provided by HHS health care 
practitioners be reported to the NPDB. Under the policy, the practitioner primarily responsible 
for providing the care is to be named in the report, regardless of whether the standard of care was 
met. The only exception is for those cases in which the adverse event was caused by a system 
failure. 

Although we are pleased with the final HHS decision, we have some concerns regarding the 
analysis presented in the decision memorandum as well as the HHS plan for implementation of 
the policy. 

Flawed analysis regarding the requirements of the Health Care Quality Improvement Act 
(HCQIA) with respect to HHS health care practitioners 

The HHS decision memorandum stated the following: 

[HCQIA] does not impose any reporting requirements on the Department of Health and 
Human Services… 

[T]he statute does not explicitly require HHS or other federal departments to report 
malpractice settlements or court judgments to the NPDB. Instead, the law requires that 
HHS enter into Memoranda of Agreement with the Department of Defense (DOD) and 
the Department of Veterans Affairs (VA) regarding their reporting policies. …  

Under the HCQIA, HHS was not required to report Public Health Service (PHS) 
providers to the NPDB. 

Public Citizen strongly disagrees with HHS’s assertion that under the HCQIA, HHS and other 
federal departments are not required to report malpractice settlements or court judgments to the 
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NPDB. An analysis of the text, purpose, and legislative history of the HCQIA indicates that 
federal health care services agencies, such as the National Institutes of Health and the Indian 
Health Service, are required to report malpractice payments made on behalf of health care 
practitioners to the NPDB. However, given the recent HHS decision, our disagreement on this 
point is generally moot.  

HHS policy for determining which physicians will be named in reports to the NPDB 

According to the 1990 HHS policy reaffirmed by then-Secretary Sebelius, the “practitioner 
primarily responsible for providing the care” related to the malpractice payment will be named in 
the report to the NPDB, regardless of whether the standard of care was met.   

Public Citizen is very concerned that the HHS policy lacks clarity regarding which practitioners 
must be named in reports of malpractice payments submitted to the NPDB, and as a result, the 
number of practitioners to be reported under the HHS policy is too limited. Reports of 
malpractice payment made by HHS should name all HHS practitioners responsible for the care 
leading to the malpractice event, not just the “practitioner primarily responsible for providing the 
care.” In fact, in some cases, the practitioner primarily responsible for providing the care may not 
be among the practitioners responsible for the malpractice and on whose behalf a malpractice 
payment has been made by an HHS agency. The HHS policy should be revised accordingly. 

Implementation of the HHS decision 

The HHS decision memorandum stated the following: 

Current HHS reporting practices are inconsistent with the written policy in that only 
those malpractice payments where the practitioner failed to meet the standard of care are 
reported. … 

Although the policy requires all malpractice reports to be submitted (similar to the private 
sector), the HHS practice since 1990 has been to only report those malpractice payment 
cases where the practitioner failed to meet the standard of care. HHS agencies that either 
employ or support practitioners that were affected by this decision are [the Health 
Resources and Services Administration (HRSA)], the Indian Health Service (IHS), the 
National Institutes of Health (NIH).  

Public Citizen is concerned that the HHS decision memo failed to (a) indicate whether HHS will 
implement the decision retroactively to correct the decades-long failure to report malpractice 
payments to the NPDB in accordance with the requirements of the HCQIA and HHS’s own 
policy, and (b) include a projected timeline for accomplishing that reporting. Given that HHS’s 
noncompliance in reporting to the NPDB spans more than two decades, it is likely that several 
hundred reports of malpractice payments made on behalf of HHS physicians and other health 
care practitioners have not been submitted to the NPDB. 

Impact of HHS noncompliance 

The NPDB is recognized as the gold standard for malpractice and medical disciplinary 
information, providing important background check information on doctors and other health care 
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practitioners to hospitals, medical boards, health maintenance organizations, and other 
authorized users. The failure of HHS to report all malpractice payments to the NPDB has 
deprived state licensing boards, hospitals, and other NPDB queriers of knowledge of the 
unreported payments and prevented such bodies from taking those payments into account when 
making licensing and credentialing decisions, thus compromising patient safety. 
 
We recognize that a single malpractice payment is not necessarily a good indicator of the quality 
of care provided by a physician or other practitioner. Yet research has shown that a pattern of 
malpractice payments is an excellent indicator of whether a physician or other practitioner has 
quality-of-care problems and may need retraining, proctoring, or other serious action to ensure 
the safety of his or her future patients. HHS’s noncompliance with malpractice reporting 
requirements has made it impossible for users of the NPDB to identify patterns of malpractice 
for some practitioners, thereby undermining the usefulness of the NPDB and posing a threat to 
patient safety. 
 
Furthermore, the HCQIA requires that entities reporting medical malpractice payments to the 
NPDB also send a copy of the reports to the appropriate state licensing board (or boards) in the 
state in which the malpractice claim arose.1 Each failure by an HHS agency to comply with the 
requirements for reporting medical malpractice payments to the NPDB therefore also deprives 
state medical and other licensing boards of important timely information relevant to their 
responsibilities for protecting patient safety. 
 
Next Steps 

The determination made by HHS in the enclosed decision memorandum is an important first step 
toward correcting HHS’s noncompliance with the requirements for reporting medical 
malpractice payments to the NPDB under the HCQIA and under the department’s longstanding 
internal policy. It is essential that HHS move swiftly to implement this decision and ensure that 
all affected HHS agencies come into compliance, for both future and past malpractice payments. 

Please inform us about the steps HHS has taken to implement the May decision on reporting of 
malpractice payments and when such steps occurred. We also ask that you clarify (a) whether 
HHS agencies have been instructed to submit such reports retroactively and whether a time 
frame has been established for accomplishing that reporting; and (b) the steps HHS is taking to 
ensure that all physicians on whose behalf malpractice payments have been or will be made will 
be named in reports to the NPDB. Note that we will be requesting confirming documents under 
the Freedom of Information Act in separate correspondence. 

 

 

 

 

                                                           
1 42 U.S.C. § 11134 
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Thank you for your prompt attention to this important public health issue. 

Sincerely, 
 
 
Michael Carome, M.D. 
Director 
Public Citizen’s Health Research Group 
 
 
Alan Levine 
Health Care Researcher 
Public Citizen’s Health Research Group 
 
cc: Mary K. Wakefield, Ph.D., R.N., Administrator, Health Resources and Services  

     Administration, HHS 
  
Enclosure 


