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Update: In July 2016, after six years of costly litigation with the three ISDS tribunalists charging
hundreds of dollars per hour in addition to Peru paying for its defense lawyers, the tribunal dismissed
Renco’s claim. Oddly, it did so based on a jurisdictional issue it could have decided years earlier. The
tribunal determined that it did not have jurisdiction over the case because the company had failed to
comply fully with an FTA requirement that it had to waive certain domestic litigation rights to proceed
with an ISDS claim.!

However, the tribunal ruled that the Peruvian government and the corporation must split the costs of
arbitration as well as each bearing its own legal costs. This means a $8.39 million bill for Peru despite
the case being dismissed and the grounds for dismissal being that the corporation failed to meet the
technical rules for pursuing an ISDS claim.?

At the time of the decision, Renco stated that “the Tribunal's decision is an insignificant victory for
Peru,” immediately threatening to refile the same claims after resolving the technicality upon which the
case was dismissed.? In August 2016, Renco made good on its threat and filed a new Notice of Intent to
restart an 1ISDS case on the same matters.*
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Renco Uses U.S.-Peru FTA to Evade Justice for La Oroya Pollution

U.S.-based Renco Group Inc. is trying to use the U.S.-Peru Free Trade Agreement (FTA) to evade
justice after its subsidiary Doe Run has been widely accused of failing to fulfill its commitments to
limit and clean up grievous pollution created by its metal smelter in La Oroya.® Renco, owned by
one of the richest men in the United States,® is using the FTA to try to escape its environmental
responsibilities in Peru and to avoid compensating the children who are suffering from pollution levels
far above international standards’ in La Oroya, which was designated as one of the 10 most polluted
sites in the world.®

To do this, Renco is using the FTA’s notorious “investor-state” regime, which empowers multinational
oil, mining, gas and energy corporations to skirt domestic courts and laws and directly challenge
governments in foreign tribunals to demand taxpayer funded-compensation for claims that
environmental or health policies interfere with their future expected profits. In December 2010, Renco
notified Peru that it was launching an investor-state case against the country, demanding $800 million in
compensation®.

Renco’s investor-state case makes many outrageous claims, including that the Peruvian government is
attacking the corporation’s new FTA investor privileges by not granting it a third extension to comply




with its unfulfilled 1997 commitment to install pollution mitigation devices in its smelter,*® and by not
assuming Renco’s liability for health damage caused by pollution in La Oroya.'!

Renco has used the investor-state claim as a tactic to pressure the Peruvian government to allow it to
reopen its smelter without installing pollution-capturing devices. The Peruvian government has allowed
the La Oroya smelter to restart zinc smelting operations*? and in November 2012 Doe Run took the first
steps to restart lead smelting, which has already resulted in reports of fresh emissions.®

Renco is using the FTA investor-state attack as a tool not just to evade justice in Peru, but also in
the United States, where it has long sought to indefinitely delay, if not altogether derail, Missouri-
based lawsuits seeking compensation for La Oroya’s children. Beginning in October 2007, a U.S.
law firm filed eleven personal injury lawsuits against Renco and Doe Run in Missouri state courts on
behalf of 162 sickened Oroyan children.'* These cases are possible because Missouri (like other U.S.
states) allows foreign plaintiffs to bring claims against companies located in the state.® Missouri-based
D.R. Acquisition Corp. (owned by Renco) owns Doe Run.'® The lawsuits alleged that while owning and
operating the facilities in La Oroya, Doe Run had “negligently, carelessly and recklessly, made
decisions that resulted in the release of metals and other toxic and harmful substances...which has
resulted in toxic and harmful exposures to minor plaintiffs.”*” The cases had a decent chance of success,
since Renco’s companies have also faced heavy penalties for highly publicized pollution in Missouri
(more information below),'® and the jury pool was likely to be skeptical of the company.'® So, Renco
repeatedly tried to get the cases moved out of the Missouri state courts and into U.S. federal courts.
Three times it failed to do s0.2° Renco also filed a claim that the lawsuits should be moved entirely to
Peruvian courts, a “forum non conveniens” claim likely to face a more hospitable reception in a U.S.
federal court than in Missouri state courts.?

One week after notifying Peru of the launch of its FTA investor-state case, Renco moved for a fourth
time in January 2011 to have the Missouri state court cases removed to U.S. federal courts, this time
based on its FTA case against Peru. “The attempt by Doe Run to implicate the government of Peru is
completely frivolous and is being done for this Hail Mary attempt to get federal jurisdiction ... It’s
completely bogus,”?? said the U.S. lawyer for the Oroyan children. But this time, in June 2011, the same
judge that had denied the past attempts ruled that, even though the underlying facts and players had not
changed, the cases were now a matter of federal jurisdiction. The judge cited Renco’s new FTA case as
cause for the change: “In removing these cases, defendants rely on the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards ... [U.S. law] allows removal of any action in state court
in which ‘the subject matter ... relates to an arbitration agreement or award falling under the
Convention...” ... Accordingly, because the [FTA] arbitration panel's decision on the claims raised by
Renco ... could conceivably affect the issues in this case, these actions are removable...”??

Having escaped the jurisdiction of the Missouri courts, Renco then attempted to use the FTA to freeze
the U.S. federal court cases, demanding that the process be stopped until the investor-state case was
completed. This delay tactic was rejected in a December 2011 ruling.?* So, then Renco appealed. But on
November 13, 2012 the federal Court of Appeals again rejected Renco’s demand.?® However, Renco has



already indicated it will ask for a re-hearing, arguing that its FTA investor-state case requires a stay of
the U.S. lawsuits against the company.?® Even if that appeal is denied, Renco is likely to again claim that
the entire matter should be moved to Peruvian courts, which would guarantee further delays.?” While
Renco has used the FTA investor-state case to delay the U.S. lawsuits, it has taken no action on the FTA
case itself since its initial 2010 notice, despite being authorized to do so since April 2011.

Renco’s Illegal Lead Pollution in the U.S. State of Missouri Results in $72 Million Settlement

Renco’s history of lead pollution did not begin in Peru. Doe Run owns and operates numerous “lead
mining, milling, and smelting facilities” in Missouri.?® Some are decades old. The Hurculaneum smelter
has been in operation since 1892.2° Renco acquired the smelter and all Doe Run facilities in 1994.% In
2002, the U.S. Department of Health and Human Services found that 28 percent of the children living in
the vicinity of the Hurculaneum smelter, and 45 percent of the children living closest to the facility, had
high blood lead levels “associated with the development of adverse health effects.” The Department
declared the site to be “an urgent public health hazard.”®! After the pollution persisted, in 2010 the U.S.
Environmental Protection Agency (EPA) and the State of Missouri launched a lawsuit against Doe Run,
alleging 48 counts of violations of the U.S. Clean Air Act, Clean Water Act and other rules.*

In an October 2010 settlement, Renco’s Doe Run agreed to pay $65 million to clean up toxic lead
pollution from 10 facilities in Missouri, plus a $7 million penalty for breaking at least nine
environmental laws. Doe Run also agreed to shut down the Hurculaneum smelter, which the EPA
estimated to be responsible for the annual emission of “at least 101,000 tons of carbon dioxide, 22 tons
of carbon monoxide, 2.5 tons of volatile organic chemicals, 23 tons of particulate matter, 13.5 tons of
nitrogen oxides, 42,000 tons of sulfur dioxide and 30 tons of lead.” 3

In announcing the settlement, an EPA spokeswoman concluded: “For years families with children near
Doe Run'’s facilities have been exposed to unacceptable levels of lead, one of the most dangerous
neurotoxins in the environment... Today’s settlement requires Doe Run to take aggressive actions to
clean up their act and work to ensure that families living near the company’s facilities are protected from
lead poisoning and other harmful pollution.”*

Dangerous Investor-State Regime Would be Expanded in the Trans-Pacific Partnership (TPP)

Peru is now involved in negotiations for an expansion of its U.S. FTA to ten more countries through the
Trans-Pacific Partnership (TPP). The TPP would allow even more corporations from the countries
involved to evade justice by using the tactics Renco has employed. Governments have already been
ordered to pay more than $2.5 billion in taxpayer funds to corporations in investor-state disputes under
U.S. FTAs and bilateral investment treaties (BITs). Over 90 percent of this taxpayer burden came from
attacks on governments’ environmental, oil, gas or mining policies.
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