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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
REYMUNDO ZACARIAS MENDOZA, et al, )
)
Plaintiffs, )
)
v. )
)
HILDA SOLIS, in her official capacityet al. )
) Civil Action No. 11-1790-BAH
Federal Defendants, )
V.

MOUNTAIN PLAINS AGRICULTURAL
SERVICES et al,

~—

Defendant-Intervenors. )

)

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO FEDERAL
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

The Department of Labor and its Secretary, HilddisSdcollectively, DOL)
issued two Training and Employment Guidance Let(@EGLs) without notice and an
opportunity for public comment. The TEGLs estdblithe terms of employment,
including wages and housing benefits, that empkyarticipating in the H-2A program
must offer to sheepherders and open range livestomkers (collectively, herders).
Plaintiffs, four U.S. workers interested in herdebs, brought this case under the
Administrative Procedure Act (APA) to vindicate ithgrocedural rights to have notice of
proposed regulatory action and to offer comments.

DOL has moved for summary judgment on three grour8teDoc. 28-1. First,

DOL asserts that the TEGLs are exempt from notime@mment rulemaking because
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they are interpretive rules that merely clarifyhtiggand obligations already provided by
governing statute or other regulations. SecondL @Ontends that the TEGLs are
procedural rules that “simply outline the mannerwhich regulated parties present
themselves to the agency.’ld. at 2. Third, it asserts that the provision of the
Immigration Reform and Control Act (IRCA), 8 U.S.@. 1188(c)(4), requiring the

agency to “issue regulations” for range housingHerders does not require notice-and-
comment rulemaking for the portions of the TEGLat thet housing standards.

As plaintiffs (collectively, the workers) demong&abelow, each of DOL’s
arguments falls short. First, the TEGLs are nderpretive rules because they
(1) provide the only basis for performance of dertagency duties, and (2) effectively
amend H-2A legislative rules—issued after noticd aomment—that would otherwise
apply to herders. Second, the TEGLSs are not proeédules because they alter workers’
and employers’ rights and interests. Finally, T#&GLs fall short of IRCA’s mandate
that DOL issue regulations setting standards faddrs’ range housing and violate
Congress’s directive that such housing regulatibasissued pursuant to notice-and-
comment procedures. Because the TEGLs are lageslatles that required notice and
an opportunity for public comment, DOL’s motion feummary judgment should be

denied*

! The workers here adopt, as they did in theirahitrief, the D.C. Circuit’s terminology
in Electronic Privacy Information Center v. U.S. Depaent of Homeland Securjtg53
F.3d 1 (D.C. Cir. 2011) (hereinaftdePI1C). They use the term “legislative rule” in a
general sense to refer to rules that do not f&dl amy of the exceptions in section 533 of
the APA,id. at 5, 11, and in a narrow sense to refer to rilas do not fall into the
APA’s specific exception for “interpretative” rulesl. at 6. In turn, they use the term
“substantive rule” to refer to rules that do ndt fiato the APA’s separate exception for
rules of “agency organization, procedure or pragtice., procedural ruledd. at 5.

2
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ARGUMENT

The TEGLSs Are Legislative Rules, Not Interpretive $atements.

DOL argues that the TEGLs merely clarify existimghts and obligations under
the governing statute and/or implementing regutati@and thus are interpretive rules that
do not require notice-and-comment rulemaking urtderAPA. See5 U.S.C. § 553(b).
In fact, the TEGLs provide the only basis for thenferral of certain benefits or
enforcement, and they effectively amend portionsvbht the parties agree are H-2A
legislative rules, established most recently thlomgtice-and-comment rulemaking in
2010. See DOL, Employment and Training Administration (ETA)lemporary
Agricultural Employment of H-2A Aliens in the UndeStates, 75 Fed. Reg. 6884-01
(Feb. 12, 2010) (hereinafter, H-2A Final Rule). &sesult, as discussed in more detail
below and in plaintiffs’ memorandum in support béir motion for summary judgment,
the TEGLs are legislative rules, and DOL violatee APA by issuing them without
notice and an opportunity for public comment.

In the discussion that follows, the workers exphaimy the TEGLs do not simply
interpret statutory or regulatory provisions on esgrecruitment, and housing, but
instead either provide a legislative basis for DOduties or effectively amend the H-2A
legislative rules. In the section regarding hestewages, the workers begin by
describing a significant factual error that underesi all of DOL’s legal arguments on
that issue. They then dispose of DOL'’s two addalcarguments, apparently asserted in
the alternative, that the TEGLs are interpretidesiecause they have a long history that
has never included notice-and-comment rulemakird) ls@cause they are derived from

an exception built into the H-2A legislative rules.
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A. American Mining and its progeny supply the critical legal standards
for this case.

DOL relies, as did the workers in their openingefyrion the standard for
distinguishing legislative from interpretive rulesed inAmerican Mining Congress V.
Mine Safety and Health Administratiof95 F.2d 1106, 1112 (D.C. Cir. 1993). Under
American Miningand its progeny, a rule is legislative, not intetpme, if it (1) provides
the only legislative basis on which an agency nresuee the performance of its duties, or
(2) repudiates or is irreconcilable with a priogilative rule. See Am. Mining995 F.2d
at 1112. DOL also focuses on two other “guidelin&® be interpretive, a rule must, in
fact, “interpret something,” and by extension,ntust be logically related to the statute it
interprets, and may not add new substance to vacstatutory language.” Doc. 28-1, at
12 (citing cases).

The workers do not dispute the latter two “guidesif) rather, they believe that
these guidelines are effectively addressed in thse through thémerican Mining
inquiries. Put another way, if either of the twonerican Mininginquiries described
above indicates that a rule is legislative, it gaathout saying that the rule does not
merely interpret a statute or regulation. So,miflle provides the only legislative basis for
an agency to carry out its duties, it must do sbmgt more than provide an
interpretation of other governing law. Likewisé,ai rule effectively amends a prior
legislative rule, then it cannot possibly be camstr to interpret that prior rule or
interpret—at least validly—the organic statute tleat to the prior rule. As a result, in
the discussion that follows, the workers directbyizont DOL’s primary argument that

the TEGLSs interpret governing statutes and regutatibut they do so by showing that in
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each example cited by DOL, themerican Mininginquiries apply to indicate that the
TEGLs are legislative rules.

B. The TEGLs' wage provision effectively amends, rher than
interprets, the H-2A legislative rules.

DOL contends that the TEGLs merely interpret theAd-legislative rules
applicable to wages and that those regulations,tmtTEGLS, supply the legislative
basis for enforcement with regard to herders’ p&pecifically, DOL argues that 20
C.F.R. 8 655.120(a) “establishes the basis for iremgu employers in the range
production of livestock to pay H-2A workers the AR’ [Adverse Effective Wage
Rate] or ‘prevailing wage,” and that “the TEGLsedipout the scope of th[is] legislative
rule by adopting a specific methodology for setfmmgvailing wage rates.” Doc. 28-1, at
17; see also id.at 13 (arguing that the use of the “prevailing @lags a mere
interpretation of the “offered wage rate,” as used?0 C.F.R. § 655.120(a)). DOL,
however, mistakenly conflates the prevailing wagih @n AEWR and incorrectly asserts
that the TEGLs require employers to pay herderAEBWR. In fact, the H-2A legislative
rules require payment of an AEWR where it excebd@sprevailing wage, whereas the
TEGLs exempt employers from paying an AEWR altogetDOL'’s factual error is fatal
to its argument that the TEGLS’ wage provision imere interpretation of the governing
statute and H-2A legislative rules.

1. DOL errs by conflating a prevailing wage with akdverse Effect Wage
Rate.

As discussed in the workers’ memorandum in suppdritheir motion for
summary judgment, the TEGLs permit H-2A employeyspay lower wage rates to

herders than the wage rates set by the H-2A leyslaules. SeeDoc. 27-1 at 7-10.
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Specifically, the TEGLs authorize H-2A employerspay herders a prevailing wage,
essentially the “going rate” for work given markietrces. In contrast, the H-2A
legislative rules require employers to pay either 8EWR or the prevailing wage,
whichever is higher.

DOL errs by treating the prevailing wage as eq@rato an AEWR and in turn
asserting that the TEGLSs, like the H-2A legislatindes, require employers to pay
herders an AEWRSeeDoc. 28-1 at 17 (stating that 20 C.F.R. 8§ 655.1p®stablishes
the basis for requiring employers in the range petidn of livestock to pay H-2A
workers the ‘AEWR’ or ‘prevailing wage’”)jd. at 9 (stating that the TEGLs use a
“specialized data collection regime for conductignual prevailing wage surveys to
determine the appropriate AEWR for open range toas occupations”);id. at 19
(asserting that the TEGLs “establish proceduredé&ermining the statutorily required
adverse effect wage rate”). Under DOL'’s understama@f the TEGLS' wage scheme,
the only difference between H-2A non-herder wagssset by the H-2A legislative rules,
and herder wages, as set by the TEGLSs, is the metibgy, including the data source,
used to calculate the wag8ee id. DOL’s contention is factually incorrect.

First, the plain language of the TEGLS, when readambination with the H-2A
legislative rules, makes clear that DOL misapprelsehe regulatory scheme by reading
the two documents—and the wage provisions theyaiiortto state the same standard.
The H-2A legislative rules provide for special pedares to act as an exception to, not a
clarification of, their requirements: They mandatparticular offered wage ratexXcept

where a special procedure is approved for an od¢curpar specific class of agricultural
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employment.” Id. § 655.120(a) (emphasis addes®e also id§ 655.122(1¢ Likewise,
the TEGLs explicitly recognize that applications kerders must comply with the H-2A
processing regulations “[u]nless otherwise spetifre[the TEGLs].” TEGL No. 15-06,
Change 1, Special Procedures: Labor Certificatimcéss for Occupations Involved in
the Open Range Production of Livestock Under theAHrogram, 76 Fed. Reg. 47,243,
47,244 (Aug. 4, 2011) (hereinafter, Open Range TEGQIEGL No. 32-10, Special
Procedures: Labor Certification Process for Empi®yEengaged in Sheepherding and
Goatherding Occupations Under the H-2A Programi&é. Reg. 47,256, 47,257 (Aug.
4, 2011) (hereinafter, Sheepherding TEGL).

The TEGLs attempt to take advantage of the purgoeteception in 20 C.F.R.
8 655.120(a) by “continuing a special variancehe bffered wage rate requirements”
contained in the H-2A legislative rules. Open RaigGL, Attachment A, LLA., 76 Fed.
Reg. at 47,244; Sheepherding TEGL, Attachment A,, I76 Fed. Reg. at 47,257-58
(same). The substantive wage provisions in theAHe&gislative rules and the TEGLs
evince precisely such a variance. Section 655d)26{ the H-2A legislative rules
provides that “[tjo comply with its obligation undg 655.122(l), an employer must offer,
advertise in its recruitment, and pay a wage tksathe highest of the AEWR, the
prevailing hourly wage or piece rate, the agreeorugollective bargaining wage, or the
Federal or State minimum wage.” 20 C.F.R. 8§ 655.12Thus, § 655.120(a), like
8 655.122(l), makes clear that an employer must @aaAEWRor a prevailing wage,

whichever is higher. In contrast, the TEGLs reguinly that an employer “must

2 As discussethfra (p. 17), § 655.120(a)’s open-ended exception énHRA legislative
rules does not permit the agency to issue legigdBpecial procedures” without notice
and an opportunity for public comment.
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continue to offer, advertise in the course of ésruitment, and pay the monthly, weekly,
or semi-monthlyprevailing wageestablished by the OFLC.” Open Range TEGL,
Attachment A, LA, 76 Fed. Reg. at 47,244 (emphasided);see alsoSheepherding
TEGL, Attachment A, LA, 76 Fed. Reg. at 47,257{s8&me). The TEGLs do not
mention, much less require, an AEWRee alsd1-2A Final Rule, 75 Fed. Reg. at 6891-
6901 (discussing 20 C.F.R. 8 655.120 and the canakgifferences between an AEWR
and a prevailing wage).

Materials submitted by DOL in support of its motidor summary judgment
confirm that a prevailing wage for herders is distifrom an AEWR. In DOL'’s Field
Memorandum 74-89, which sets forth an earlier tteraof the “special procedures” for
sheepherders, the agency required employers tbgrars “the prevailing wage rate . . .
or a special monthly Adverse Effect Wage Rate (ABVéRtablished by the National
Office, whichever is higher.” Doc. 28-2 at 9. €flMemorandum elsewhere made clear
that DOL had not yet established a special morddyVR for herders, but contemplated
doing so. See idat 10.) In 2001, DOL replaced Field Memorandum8®4with a new
set of special procedures, but it again requiregleyers to pay H-2A sheepherders the
“highest of . . . the prevailing wage rate . .or.a special monthly Adverse Effect Wage
Rate (AEWR) . . . or the legal federal or stateimirm wage rate.” Doc. 28-3 at7.

Thus, the history of the “special procedures” fdreepherders confirms that the

% In 2007, DOL issued special procedures for H-2pligptions involving the open range
production of livestock.SeeDoc. 28-4. Those procedures stated that DOL, utider
predecessor regulation to 20 C.F.R. § 655.102, datiority “to establish monthly
[AEWRSs]” for open range production occupationkl. at 3. But the procedures then
indicated, without further reference to an AEWRatttthe wages for workers engaged in
the production of livestock are established usihg methodology for determining
statewide prevailing wage rates as set forth by DQd. In other words, DOL relied on
its authority to establish an AEWR to, in fact, agirevailing wage rate.

8
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prevailing wage is a different wage than an AEWRerein the specific context of
herders’ wages.

Finally, the prevailing wage for herders is calteth using a different
methodology than the AEWR methodology authorizedhgyH-2A legislative rules. As
DOL concedes, the agency uses the U.S. Departmdgriculture (USDA) Farm Labor
Survey to set an AEWR for non-herder H-2A workdbmc. 28-1 at 9see als®0 C.F.R.

8 655.103(b) (defining AEWR methodology to rely 08DA data). But for herders, it
“instead uses findings from prevailing wage surveymducted by the local [State
Workforce Agencies, or SWAS]” to “establish[] anpappriate wage rate.” Doc. 28-1 at
9; see also idat 17. DOL further recognizes that its “speciedgedures [for herders]
include standards for determining, among othergdirthe relevant universe of data,
survey sample sizes, and the frequency of surveyd.”at 9 (citing Doc. 28-5, ETA
Handbook No. 385). Thus, contrary to DOL’s contamtthis methodological difference
is not simply a function of the availability of dafior herders See28-1 at &

In sum, the prevailing wage for herders as sethieyTEGLs is distinct from an
AEWR. DOL errs in conflating these two wage rates.

2. The TEGLS' wage provisions effectively amend thl-2A legislative
rules.

DOL argues that the TEGLs merely interpret thereffewvage rate as required by
the H-2A legislative rules, specifically 20 C.F.8655.120(a).SeeDoc. 28-1 at 13-14.
But the TEGLs “cannot be interpretative if the regory framework [they] purport[] to

interpret would yield the opposite resultSteinhorst Assocs. v. Prest&@Y2 F. Supp. 2d

* Regardless, DOL does not explain why the inappiiitg of USDA data to herders
would excuse the agency from using notice-and-comin@ocedures to adopt a
methodology, including data source, that would fygrepriate for these occupations.

9
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112, 121 (D.D.C. 2008gccord Am. Mining Cong995 F.2d at 111Zee alsdoc. 27-1

at 23 (citing other cases). Such is the case hdnere 88 655.120(a) and 655.122(l)
require payment of an AEWR if it exceeds the prawgiwage, but the TEGLs allow
employers to pay the prevailing rate even if theME is higher. Because the TEGLs are
a substantive departure from the H-2A legislativkes, they are themselves legislative
and require notice and comment.

DOL’s comparison of the TEGLS’ wage provisions tou&e deemed interpretive
in American Miningis, therefore, of no assistance. In that caseFederal Mine Safety
and Health Act directed mine operators to makeagereports to the agency as required
by regulation, and corresponding regulations reglimine operators to report specified
diagnoses of disease. 995 F.2d at 1107. Theetiyagtl Program Policy Letters (PPLs)
interpreted those underlying regulations to meaat tbertain chest x-ray results
constituted a reportable “diagnosis.” The couttdh@at the PPLs did not supply the
legislative basis on which enforcement would be etasrather, the regulations
“themselves require[d] the reporting of diagnoskethe specified diseases, so there [wals
no legislative gap that required the [challengetk]ras a predicate to enforcement
action.” Id. at 1112. Critically, the court also concludedtttiee PPLs “offer[ed] no
interpretation that repudiate[d] or [wa]s irrecdable with an existing legislative rule.”
Id. at 1113.

In this case, the underlying H-2A legislative rutegply the legislative basis for
enforcement, requiring employers to pay a prevgilivage or an AEWR, whichever is
higher. 20 C.F.R. 88 655.120(a); 655.122(]). Bulike the letters at issue Aimerican

Mining, the TEGLs do not interpret the underlying regolad. Rather, the TEGLs take

10
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the H-2A regulatory requirement that employers plag higher of an AEWR or the
prevailing wage, and in a sleight of hand, leavly ¢time requirement to pay a prevailing
wage in place. Because the TEGLs “repudiate[]” ared“irreconcilable with an existing
legislative rule,”Am. Mining 995 F.2d at 1113, they are legislative.

DOL also relies orruneral Consumer Alliance, Inc. v. FT@81 F.3d 860 (D.C.
Cir. 2007), for the proposition that the TEGLs ai@ legislative rules “even though
[they] spell out the scope of the legislative rbleadopting a specific methodology for
setting prevailing wage rates.” Doc. 28-1 at Funeral Consumer Alliangéhowever,
said nothing about whether an agency’s selectionaofvage rate, including the
methodology used to calculate it, qualifies asgsslative rule. Rather, that case held that
an agency letter did not substantively amend aipusvrule where the letter “only
addresse[d] the definition of ‘cash advance iteng”term used in the earlier rule.
Funeral Consumer Alliange481 F.3dat 863, 866. Funeral Consumer Alliancéhus
provides no support to DOL because the challengkedim that case did not conflict with
the underlying regulation and did not address wagthodology.

C. Because the Sheepherding TEGL'’s recruitment prasion effectively
amend; the H-2A legislative rules, it cannot valigl interpret the
governing statute.

The Sheepherding TEGL exempts sheepherding andheydatg jobs from the
generally applicable requirement of newspaper dbueg for recruiting workers. DOL
argues that this portion of the Sheepherding TEGQGhtefprets” two statutory
provisions—8 U.S.C. 88 1188(a)(1)(A) and (c)(3){AX}-by specifying the recruitment
process used for H-2A herdersSeeDoc. 28-1 at 18see also idat 13-14. Under

§ 1188(a)(1)(A), DOL must certify that “there aretrsufficient workers who are able,

11
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willing, and qualified, and who will be availabletae time and place needed, to perform
the labor or services involved in the petition.’nddunder 8§ 1188(c)(3)(A)(ii), DOL must
certify an employer application for H-2A foreignbtar if the application meets certain
requirements, including a demonstration that theleyer does not have or has not
received referrals of U.S. workers who are abldingi, and qualified to do the job.

DOL stretches the process of interpretation beyalhadecognition by asserting
that a recruitment requirement including or exahgdinewspaper advertising simply
flows from broad statutory provisions concerning thvailability of U.S. workers.
Interpretive rules must “derive a proposition fram existing document whose meaning
compelsor logically justifiesthe proposition.” Catholic Health Initiatives v. Sebelius
617 F.3d 490, 494 (D.C. Cir. 2010) (internal quotaimarks omitted) (emphasis added).
Newspaper advertising is surely not compelled,v@anelogically justified, by 8 U.S.C.
88 1188(a)(1)(A) and (c)(3)(A)(ii), which do not espfically addressany form of
advertising, much less print advertising.

A bigger fallacy in DOL’s theory is that DOL alreagrovided a definitive
interpretation of these statutory provisions wheadopted the H-2A legislative rules.
The H-2A legislative rules require participating@oyers to advertise H-2A positions in
a newspaper of general circulation as a way to wdstther any U.S. workers are
available for these positions. 20 C.F.R. 8§ 655.14¢%e also id.§ 655.152 (setting
standards for required advertising). The SheephgMEGL does not.See76 Fed. Reg.
at 47,260 (stating that “all applications filed lay individual employer and/or an
association are exempt from the regulatory requergsiat 20 C.F.R. 8 655.151 to place

advertisements in a newspaper of general circuldti®OL'’s brief concedes as much,

12
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stating that “[tlhe H-2A legislative rules also ¢ standardized recruitment
requirements for locating qualified United Statesrkers,see20 C.F.R. § 655.150-158,
but DOL exempts sheep and goatherding employera fre standardized recruitment
regime.” Doc. 28-1 at 9.

Accordingly, this aspect of the Sheepherding TE&Inot interpretive because,
among other things. “the regulatory framework ptlrport[s] to interpret yield[s] the
opposite result.”Steinhorst Assogss72 F. Supp. 2d at 121. DOL'’s relianceEminger
v. Thompson371 F.3d 625 (9th Cir. 2004), is, therefore, wmiavgy. In Erringer, the
Ninth Circuit held that the challenged provisionsaoProgram Integrity Manual that
provided guidelines for determining which servica® covered by Medicare were
interpretive rules that did not require notice-amatament rulemaking. The Ninth Circuit
focused on the fact that, absent the manual, “Medicontractors would still have an
overarching duty to deny claims for items and smwvithat are not ‘reasonable and
necessary’ under the Medicare Act,” and the mamtalpreted what was “reasonable
and necessary.” 371 F.3d at 631. In this cadeQL were writing on a blank slate, it
might reasonably interpret 88 1188(a)(1)(A) and3)A)(ii) not to require newspaper
advertising as part of the H-2A program’s recruitne(Even that interpretation would
require notice-and-comment rulemaking given thenegeded statutory schemeSee
Catholic Health Initiatives617 F.3d at 494.) But DOL did not write the TEGAn a
blank slate because the H-2A legislative rulesaalyein effect require newspaper
advertising. By exempting certain employers frdrattrequirement, the Sheepherding
TEGL effectively amends a prior legislative rulietherefore could not properly be issued

without notice and an opportunity for public comrmen

13
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D. The TEGLS’ housing standards do not interpret IRCA, but instead
provide the only basis for the enforcement of rangehousing
standards.

DOL asserts that Attachment B of each TEGL, whiels standards for range
housing, “interpret[s] the statutory phrase ‘hogsior employees principally engaged in
the range production of livestock,” as used in &\C. § 1188(c)(4), “by setting forth the
agency understanding of what constitutes adequettesafe mobile housing in the open
range.” Doc. 28-1 at 13ge idat 18.

Section 1188(c)(4), however, only requires emplsyer “furnish housing in
accordance with regulations” and directs “the Secyeof Labor [to] issue regulations
which address the specific requirements of houBingmployees principally engaged in
the range production of livestock.” The governistatute does not itself impose
standards—even open-ended ones—for range housimgterms “adequate” and “safe,”
although used repeatedly by DOL in its brief, da appear in 8§ 1188(c)(4), or in that
section more generally. Likewise, the H-2A legiskarules do not supply standards for
range housing that the TEGLs could interpret. Batthey direct that, in the absence of
standards issued by the Occupational Safety andttH@aministration (OSHA) for
range housing, “range housing for sheepherdersotrat workers engaged in the range
production of livestock must meet guidelines isSusd[DOL'’s Office of Foreign Labor
Certification, or] OFLC.” 20 C.F.R. 8§ 655.122(d)(20SHA does not issue standards
that cover range housingeeSheepherding TEGL, Attachment B, B.l, 76 Fed. RHg.

47,261, and the TEGLSs therefore supply those stdsdaVithout the TEGLS, then, there

14
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would be no regulation of range housing. The TEGLe thus legislative, not
interpretive, rules.

American Mining Congres®95 F.2d 1106, further illustrates why AttachmBnt
of each TEGL must be a legislative ruldmerican Mining Congresield that a rule is
legislative, not interpretive, if it provides thegislative basis for agency enforcement.
Id. at 1112. The court provided as an example a bbaked on a provision of the
Securities Exchange Act of 1934, which “forbidstasr persons, ‘to give, or to refrain
from giving a proxy’ ‘in contravention of such rgland regulations as the Commission
may prescribe.” Id. at 1109 (quoting statute). The court noted that “statute itself
forbids nothing except acts or omissions to be spelled out byGbemission.” Id.
Likewise, inHoctor v. U.S. Department of Agricultyr@2 F.3d 165, 170 (7th Cir. 1996),
an owner of exotic animals challenged a USDA remquent that he maintain an eight-
foot fence around his animals. USDA issued théteiigot rule without notice and an
opportunity for comment as an “interpretation” ofregulation that required housing
facilities for such animals to be “structurally sauand . . . maintained in good repair . . .
to contain the animals.” 9 C.F.R. § 3.125(a). Toart held that the rule was not
interpretive because an eight-foot requiremenp@mosed to a seven-and-a-half foot or
nine-foot requirement, could not be derived from ldinguage of the regulatiofioctor,

82 F.3d at 170. As Judge Posner stated, “[t]henmoi process of cloistered, appellate-

court type reasoning by which the Department ofiddgture could have excogitated the

> For this reason, the workers did not move to tedsttachment B of each of the

TEGLs pending DOL’s adoption of new range housimdes after notice and an
opportunity for public comment.SeeDoc. 27-1 at 26. Vacatur of this portion of the
TEGLs would leave range housing unregulated byréddaw, id.—a sure sign that this
portion of the TEGLSs is legislative, not interpueti

15
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eight-foot rule from the structural-strength regioia.” Id. at 171. Rather, the rule
represented the agency’s judgment, from among warimethods, as to how best to
implement the regulatory requirement that animal€dntained.ld. at 170. Because the
rule set forth a legislative choice, the rule wagidlative and could only be adopted
through notice-and-comment rulemaking.

Similarly, 8 U.S.C. § 1188(c)(4) leaves to DOL tiask of creating regulatory
standards for worker housing. “When Congress aizb® an agency to create standards,
it is delegating legislative authority, rather thself setting forth a standard which the
agency might then particularize through interpretat Hoctor, 82 F.3d at 169 In
Attachment B of the TEGLSs, DOL exercises its |legfiske authority by addressing range
housing for herders. Thus, the TEGLSs are legistati

E. Neither the long history of “special procedures’nor the purported

exception for “special procedures” in the H-2A legslative rules
excuses the TEGLs from notice-and-comment rulemakuon

DOL briefly argues, apparently in the alternatitteat the TEGLs do not depart
from or repudiate the H-2A legislative rules ankrefore, do not require notice-and-
comment rulemaking. Specifically, DOL contendst tthe TEGLs (1) “continue a long-
established agency practice,” and (2) “specificaiyive from an exception codified in
the existing legislative rules.” Doc. 28-1 at 1BOL’s first point is irrelevant, and its

second point is precluded by Circuit law.

1. Historical evasion of the notice-and-comment tegement does not
excuse an APA violation.

DOL argues that because it has used special proeedor fifty years to certify
temporary foreign workers for open range productanlivestock employment, the

TEGLs are consistent with the H-2A legislative msuleDoc. 28-1 at 16. DOL cites no
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precedent for that contention. In any event, thekews challenge only the current
TEGLs, which “rescind[ed] and replac[ed]” previousspecial procedures.”
Sheepherding TEGL, 76 Fed. Reg. at 47,257; Opegd&ra&GL, 76 Fed. Reg. at 47,244
(stating that TEGL “replac[ed]” earlier special pealures). Moreover, the APA does not
have a “grandfather” clause exempting from notiod aomment those rules that have
long evaded the statute’s requirements. It is mowvear to the workers’ contention that
DOL violated the law to say that the agency hasgbxdone so.

2. The H-2A legislative rules’ purported exceptidor “special procedures”
does not exempt the TEGLSs from notice-and-commariemaking.

DOL also asserts that the TEGLs do not repudiage HF2A legislative rules
because they “specifically derive from an exceptodified in the existing legislative
rules.” Doc. 28-1 at 16. The H-2A legislative asil provide that, to allow for
“flexibility,” DOL may “establish, continue, reviseor revoke special procedures for
processing certain H-2A applications.” 20 C.F.R6%%.102. The rules also exempt an
employer from paying H-2A workers an AEWR, wheratttvage exceeds the prevailing
wage, if “a special procedure is approved for amupation or specific class of
agricultural employment.’ld. 8 655.120(a).

As the workers argued in the memorandum in suppbrtheir motion for
summary judgment, an agency may not “grant itsethlad exemption to the APA for all
future regulations, and be free of APA’s troublesomlemaking procedures forever
after, simply by announcing its independence ineaegal rule.” United States v.
Picciotto, 875 F.2d 345, 347 (D.C. Cir. 1989). So, for eglenin Picciotto, an agency
argued that a regulation authorizing it to adoptditional conditions” on demonstrations

in parks “grant[ed] it the authority to impose newbstantive restrictions . . . without
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engaging in notice and comment procedurdd.’at 346. As here, the agency contended
“that since [the underlying regulation] went thrbugotice and comment, the new
restrictions d[id] not need to.1d. The D.C. Circuit rejected this argument, holdihgt
the underlying regulation did not release the agdrmn its obligation to conduct notice-
and-comment rulemaking for a later-adopted “conditi that limited the types of
property that demonstrators could store in a p&tkat 346-47.

Like the regulation ifPicciotto, DOL attempts to use a regulation (here, 20 C.F.R.
8 655.102) to free the agency from the APA’s regmients for the adoption of future
“special procedures.” Like the agencyHitciotto, DOL cannot validly do so.

I. Because the TEGLs Alter the Rights and Interest of Parties, They Are Not
Procedural Rules.

DOL also argues that the TEGLs are procedural rilasdo not require notice
and comment because they “require nothing more #ufrerence to existing law, and
simply outline the manner in which parties shoutdsgnt themselves to the agency.”
Doc. 28-1 at 2see also idat 18-20. As the workers demonstrated in the manuum
in support of their motion for summary judgmesgeDoc. 27-1 at 17-19, the TEGLs go
far beyond an “agency housekeeping rul EM Broad. Co., Inc. v. FCQ2 F.3d 320,
328 (D.C. Cir. 1994). Rather, the TEGLs “alter the rights or interestspafties,”
exhibiting the hallmark of a substantive, not pehwal, rule. EPIC, 653 F.3d at 5.

DOL likens the TEGLs to one of the manuals deerteede procedural in
American Hospital Association v. Bow&34 F.2d 1037 (D.C. Cir. 19875eeDoc. 28-1
at 19. There, the D.C. Circuit concluded that annah was a procedural rule where it
“set forth an enforcement plan for [the agency®rms in monitoring the quality of and

necessity for various operations” of hospitals hadlth care providerdd. at 1050. The
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government’s agents, private groups called peaewneuvrganizations (PROSs), contracted
with the government to review whether the actigitief hospitals, doctors, and other
health care providers conformed to the Medicarésfstibstantive standard#d. at 1042.
The manual “essentially establish[ed] a frequermag Bocus of PRO review, urging its
enforcement agents to concentrate their limitedue®s on particular areas where [the
agency] evidently believes PRO attention will prawmest fruitful.” Id. at 1050. Thus,
from the perspective of hospitals and other headile providerssee id.at 1048-49, the
manual “impose[d] no new burdens,” at most “makingmore likely that their
transgressions from Medicare’s standards w[ould]gmunnoticed” and “imposing on
them the incidental inconveniences of complyinghwan enforcement schemaed. at
1051. Critically, the court emphasized that “[végthe agency] to have inserted a new
standard of review governing PRO scrutiny of a gipeocedure, or to have inserted a
presumption of invalidity when reviewing certaineogtions, its measures would surely
require notice and comment.ld.; see alsaJames V. Hurson Assocs., Inc. v. Glickman
229 F.3d 277, 281 (D.C. Cir. 2000) (holding thatDASrule abolishing face-to-face
meetings to approve food labels was proceduralusecda “did not alter the substantive
criteria by which [the agency] would approve or yleroposed labels” but “simply
changed the procedures it would follow in applyihgse substantive standards”).

Unlike the manual at issue American Hospital Associatipthe TEGLSs alter the
rights and interests of employers, for example, dagting minimum standards for
employer-provided housing not derived from the goirg statute. The TEGLs alter the
rights of herders, for example, by disentitlingdens to an AEWR. They also provide

new standards for review of labor certification laggiions covering herders, a
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substantive addition to the regulatory schemeghgdly requires notice and comment. In
DOL’s own words, the TEGLs “provide[] guidelines ttetermine whether there are
sufficient United States workers for these occupetj” and they “establish procedures
for determining the statutorily required adversie@fwage rate.” Doc. 28-1 at 19. The
TEGLs thus affect the substantive standards undbrchwthe agency approves
employers’ labor certification applications and¢@alingly, do not fall within the APA’s
exception for procedural rules.

lll.  Congress Mandated That Requirements With Respet to Range Housing Be
Issued Through Notice-and-Comment Rulemaking.

As described above (at 14), 8 U.S.C. § 1188(c)(dyides that DOL “shall issue
regulations which address the specific requiremehtsusing for employees principally
engaged in the range production of livestock.” sTiatutory mandate for regulations
that set standards for range housing provides t@nnative basis for the Court to hold
that the TEGLs, at least with respect to housimgaddrds, require notice-and-comment
procedures.

Even if a rule would otherwise fall into the APAéxceptions for interpretive or
procedural rules, notice-and-comment rulemakingedgiired if mandated by an organic
statute, in this case, IRCASee5 U.S.C. § 553(b) Except when notice or hearing is
required by statutethis subsection], i.e., 8§ 553(b),] does not apply to interpretative
rules, general statements of policy, or rules @nag organization, procedure, or practice
... .7 (emphasis addedBge also Ala. Power Co. v. FERTG0 F.3d 7, 11 (D.C. Cir.
1998) (noting that agency’s characterization otile as interpretive “would not release
the [agency] from its [procedural] obligations untiee organic statute . . . , which draws

no distinction between interpretative rules andeosorts of rules”)lJnion of Concerned

20



Case 1:11-cv-01790-BAH Document 31 Filed 03/13/12 Page 21 of 23

Scientists v. Nuclear Regulatory CommTll F.2d 370, 380-81 (D.C. Cir. 1983)
(holding that agency could not rely on APA’s “gooduse” exception to notice-and-
comment rulemaking where Atomic Energy Act requinetice and comment and “[t]he
APA provides that an agency may have recourseet@xiception ‘except when notice or
hearing is required by statute” (quoting 5 U.S8§G53(b)) (emphasis omitted)).

DOL argues that “Congress’ use of the term ‘regoéd in IRCA does not
necessarily limit DOL to notice and comment proceduwhen issuing housing
guidelines for open range production of livestock occupatjoriBoc. 28-1 at 23
(emphasis added), because “regulation” has sometimeen used to encompass non-
legislative rulesid. at 21-23. DOL'’s focus on the term “regulation’nissplaced because
Congress’s use of the words “specific requirememis§ 1188(c)(4) demonstrates that
Congress intended for DOL to create enforceabledstals. As explained above,
“[wlhen Congress authorizes an agency to createdatds, it is delegating legislative
authority,” Hoctor, 82 F.3d at 169, and legislative rules that sébremable standards
require notice-and-comment proceduise Am. Mining Cong995 F.2d at 1112 (a rule
that provides the basis for agency enforcemenggsslative). Thus, only a legislative
rule could achieve the effect Congress sought—8pexsid enforceable requirements for
range housing.

Moreover, IRCA uses both the term “regulations” #melterm “guidelines.”See,
e.g, Pub. L. No. 99-603, § 121(a)(3) (requiring thaihscitizen students demonstrate
their immigration status through documents thatcatianal institutions “determine[] (in
accordance with guidelines of the Secretary) cansf| reasonable evidence”). In fact,

in 8 204(i), Congress used both terms in the saroeigion, directing the Secretary of

21



Case 1:11-cv-01790-BAH Document 31 Filed 03/13/12 Page 22 of 23

Labor to consult with state and local governmerjtp “establishing regulations and
guidelines to carry out” an immigration-relatedtstgrant program. The statute reflects
that Congress recognized a distinction betweenlaggos and guidelines, so the specific
language Congress chose—DOL “shall issue regukatighich address . . . specific
requirements”—plainly contemplated issuance of s&ulisve requirements and standards
such as are contained in legislative rul&ee Qi-Zhuo v. Meissner0 F.3d 136, 139
(D.C. Cir. 1995) (restating principle of statutargnstruction that “all words in a statute
are to be assigned meaning, and that nothing thex¢d be construed as surplusage”).

Section 1188(c)(4) requires notice-and-commentmmaleng. Without it, the
TEGLS’ housing standards are invalid.

CONCLUSION
For the foregoing reasons, this Court should de@L’s motion for summary

judgment and grant plaintiffs’ motion for summaungigment.
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