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introduction

As the massive effort to gain U".5. Congressional ap-
proval of the North American Free Trade Agreement
{NAFTA} came 10 a head in November of 1993, the
Clinton Administration released its comprehensive
“NAFTA Report on Environmental Issues”. In this 152
page document, the Clinton Administration recognized
that “there are serious environmental problems in North
. America, partcularly along the U.S. Mexican border,
that must be addressed in the context of expanded
trade.” The Adminisurauon's Report identified the is-
sue at the core of 2 heated conwroversy on NAFTA and

" the environment: “The guestion that Congress now fares,
and this Report attempts to answey, is whether passage of the
NAFTA unll exacerbate our environmental problems or give us
effective mechanisms to ameliorate them.”

Two years later, in the fall of 1995, Washington DC-
based Public Citizen, in coordination with the Mexico-
City-based Red Mexicana de Accion Frente al Libre
Comercio (RMALC) examined this very question. But
rather than using a of economic models and pre-
dictions as the Clinton Administraion did in its 1993
report, Public Citizen and RMALC gathered nearly two
vears of real life evidence of environmental and health
conditions ajong the U.5.-Mexico border.

. Methodology

In undertaking this task, Public Citizen conducted in-
terviews with more than one hundred different sources
on how NAFTA was effecting the public health and the
environment of the U.S.-Mexico border area. Interviews
were conducted with scores of academics, acuvists, medi-
cal doctors, represenatives from NAFTA's parallel envi-
ronmental institutions, CEC, BECC and NADBank, jour-
nalists and with government officials ranging from L.5.
. Siuate attorneys general 10 Mexican embassy officials, from
EPA section heads to a local fire chief. Hundreds of ar-
ticles, from legal, business and medical journals, rade
publications, newsletters, rnagazines, and newspapers
were scrutinized for relevant informaton. Electronic in-
formaton sources, including internet distribution lisws,
world wide web sites, news groups and “gopher sites,” were
also examined for informauon on NAFTA and the envi-
ronment. Public documents of all kinds were scrudnized.
Drafts of sections of this report were reviewed by the rel-
evant authorities, experts and acuvists rnost involved and
affected. In short, Public Citizen, with the generous assis-
tance of countless individuals and organizations, gath-
ered as much evidence about the effect of two vears of
NAFTA on environment and public health along the U S.
Mexico border as possible.

Background
During the debate over the North American Free
Trade Agreement in 1993, LS. political and corporate
proponents made numerous prornisesin an auempt 10
pass the trade agreement through the L.S. Congress.
The promises were impressive in their number and
scope. If Congress would pass NAFTA, there would be

an increase in jobs, wages would rise, the environment—
particularly the area along the U.S.-Mexico border—
would improve, relations between the peopies of North
America would be enhanced, illegal drug wrafficking be-
rween NAFTA nations would be reduced, enforcement
of each nation’s labor and environmental laws would
be strengthened, illegal immigration would decrease,
and the list went on,

The promises on the environment were particularly
compelling. With NAFTA opponents, proponents and
the news media eager to personalize and emotionalize
the NAFTA debate, the health and living conditions
along the U.S-Mexico horder became a highly emo-
tonal and visible aspect of the debate. The border area
was a powerful symbol because a small free irade zone
already existed there lined with U.S..owned manufac-
turing plants known as “magquiladoras.” As a result of
Jarge scale poverty, concentrated industrial develop-
ment. poliution and overpopulation, the border area
had wrned into “avirwal cess " sreeding ground
for infectious disease,” accord A rican! -
cal Associadon.

The controversy of what NAFTA would mean for the
environment was underscored by a division in the
LS. environmental movement. Citing their satisfaction
with NAFTA and its side agreements, five major LS.
environmental organizatons endorsed NAFTA: the Na-
donal Wildlife Federation, the World Wildlife Fund, the
Environmenial Deferise Fund, the Natural Resources De-
fense Council and the Nadonal Audubon Society. Most
local and national environmental organizaiions, includ-
ing the Sierra Club, Friends of the Earth, Greenpeace,
the Humane Society of the United States, the American
Society for the Prevention of Cruelo to Animals, Clean
Water Acuon, Rainforest Action, Environmental Action
and hundreds of others opposed NAFTA as a threat to
the Norht Americanenvironment.

NAFTA proponents argued that NAFTA would solve
the health and environmental problems occurring in
the border free wrade zone, and that without NAFTA
these problems would get worse. If NAFTA were imple-
mented, they argued, the concentration of industries
in the border, and thus industrial pollution and human
populadon would lessen, reducing the strain on the en-
vironment and the massively overburdened border in-
frastructure.

As well, thevargued, NAFTA would increase the pros-
perity of Mexico, raise its standard of living and result
in an increase in spending on environmental clean up.
Finally, proponents argued that the new environmental
institutions that wete to be created parallel to NAFTA
would provide the funding and oversight to organize
large scale emvironmental clean up and improvements
to the infrastructure, as well as ensuring strong envi-
ronmentl law enforcement.

“There's going to be a near-term resoluuon of some
incredibly difficull environmental degradation prob-
lems,” said Jay Hair, president of the Nauonal Wildlife
Federation. "And there’s going to be a long-ierm ben-



efit of NAFTA, by ripening the very investment process,
that'environmental impacis will be increasingly be con-
sidered."?

Because of the internatonal attention brought 1o the
acute problems of public health and the environment
along the border area, NAFTA advocates predicted that
ataminimum, both the U.S. and Mexican governments
would place 10p priority on making the necessary in-
vestment 1o remedy high profile problems, if only in
the name of good public relations for NAFTA,

For NAFTA opponents, the environmentallv-devas-
tated, impoverished border zone was an example of what
free trade arrangements like NAFTA would mean for
public health, the environment, and the living condi-
tions of workers. They argued that the border area's
problems would not be improved by NAFTA, but would
intensify along the border and spread 1o the rest of
Mexico, By promoting and making secure investment
in Mexico, absent enforceable environmental and la-
bor standards, NAFTA would exert a downward pull on
environmental and health standards throughout North
America, opponents argued. Increased trade under
" NAFTA, they argued, would not necessarily lead to in-
creased prosperity for NAFTA nations and would be
more likely to lead 10 a "race for the bottom” in wages
and living standards.

In the fall of 1993, the environment1al coniroversy be-
came part of one of the fiercest, largest and most in-
tense lobbying and public relations campaigns the LS.
Congress had ever seen. The American public, Congress
and the media were overwhelmed by a never-ending
barrage of studies, economic models, radio, television
and print adveriisements, demonstrations, factsheets,
bumbersuckers, Congressional testimony, town hall
meetings and debates. Congressional offices were inun-
dated with consttuent telephone calls, letter, telegrams
and faxes.

Though each side had experts predicting what would
happen if Congress passed NAFTA, no one could possi-
bly be certain exactly what would happen. NAFTA was
unprecedented. Never before had an economy of the
size and development level of the United States entered
into an agreement that rapidly cut conirols on invest-
ment and increased investment protections with a coun-
iry on its border with dramatically different standard of
living and regulatory and political structures. The pro-
posed NAFTA was, in effect,an experiment, the first of
its kind.

Despite the backing of political leaders, including the
President, the Speaker of the House, the Senate major-
ity leader, the minority House and Senate leaders, gov-
ernors of 41 states and five former U.S. presidents; most
of corporate America, including the U.S. Chamber of
Commerce, the National Association of Manufacturers
and a coalition of businesses called USA*NAFTA; and
the editorial boards of almost every major L.5. newspa-
per, Congress passed NAFTA by a narrow margin.
NAFTA's ultimate passage followed a flurry of Presiden-
tial pork barrel deal-making to gain Congressional votes.
The special deals involved everything from bridges to
military planes, from local university funding to special
government studies.

Now that NAFTA has been in effect for wo vears, itis
possible 10 move beyvond Lhe rhetoric, models and pre-
dictions and to begin to study the real life effects of this
"experiment” on the people and environment of North
American. .

After nwo vears of NAFTA in effect, it is 100 early 10
measure whether all of NAFTA's proponents’ positive
promises have come to fruition. However, it is more than
reasonable at this time to make two measurements.

Q First, is NAFTA passing a "do no further harm”
test in its impact on L.5.-Mexico border environmental
and health conditions?

Q Second, does two years of real life NAFTA datwa
show that the agreement is on target to satisfvis propo-
nenis’ promises in the future?

} The NAFTA Report on Environmental Issues, Clintor
Administration, November, 1993, p. 4.

2 “Interview: A Resounding 'Yes' from the NWF",
Greenwire, September 21, 1993,



Executive Summary

Section |-
Monitoring Border Environmental and
Health Conditions Two Years After NAFTA

Chapter 1:
The Maquiladora Border Industrial Zone

NAFTA, the Concentration of
Border Industry, and Pollution

Promise
With NAFTA, “[Mjaquiladora development will tend
to be dispersed away from the border area to other parts
of Mexico, thus reducing its impact on the border area....
If NAFTA is not implemented, incentives will continue
under the maquiladoras to locate facilities in the border
areas,thusexa a _ emvironmental pressuresor
border, such as loss of habitat, adverse impacts to endan-
gered and threatened species, and reductions in ground-
walter jevels.”
— Clinton Administration, November 1993,

“...Manv of those facilities 1that are close to the bor-
der that are described are ones that would be eliminated
under NAFTA, So for those who are trying to say that we will
see more facilities such as these on the bordey; I say it is 180
degrees the other way, Those are the facilities that uwill be elimi-
nated.”

— Calman Cohen, Emergency Commilter
Jor Amenican Trade, a pro-NAFTA lobbying group
comprised of large US. corporations ,1993.

NAFTA Reality
“Everybody  tabked to had predicted thal with NAFTA,
the maquiladora industry would disappear,” said Miguel A.
Conchas, the president of the Laredo Chamber of Commerce.
“But now it turns out in the second year of NAFTA, with the
pese devaluation, they re going strong.”

Magquila workforce grows 20% after NAFTA

Instead of shrinking, two vears after NAFTA there are
now 20% more Mexican maquiladora emplovees than
before NAFTA went into effect, from 546,588 in Decem-
ber 1993 to 689,420 in October 1995. Maquiladora
growth has increased despite an economic crisis in
Mexico that has left the unofficial unemployment rate
at a staggering 25%, with government reporis of over
1.6 million people losing jobs since January 1995.  °

NAFTA supporters also promised NAFTA would cause
a decline in concentration of maquiladoras in the bor-
der area. Yet, as of the summer of 1995, more than 85%
of the maquiladora workers were empioyed in one of the

six Mexico-L.5. border states: Chihuahua, Baja Califor-
nia Norie, Sonora, Coahulla, Norte Leon and Tamaulipas.
In the fall of 1995, Ensenada, Tecate and especially
Tijuana and Mexicali, all located in Baja California Norte,
had a company arriving or expanding at a rate of more
than one a week. “This is the fastest growth in the coun-
uy," according w Carlos Fernandez Ruiz, Secretary of
Economic Development for Baja California Norte speak-
ing about the maquila explosion in his state.

The pro-NAFTA promises of a decrease in industrial
concentration along the border are worth noung. First,
they promised improvements in border health and the
environment would require that NAFTA disperse
maquila development. Second, these promises specifi-
cally reveal the Clin ~ Adwministration’s conclusion that an
inerease in industrial concentration would have a devastating
impact on public health and the envivonment along the border.

Far from showing signs of disappearing, the
maquiladora industry is growing rapidly and transform-
ing from assemnbly plants to fullline manufacturing facili-
ties. “The maquiladora program will not be affected by
NAFTA and will continue to operate under the flexibility
provided by the agreement,” according 10 Maria Telles-
McGeagh, Direcior of the Border Research Institute of New
Mexico Staie University in Las Cruces. “Forget the name
maquiladora,” said Fernandez Carlos Fernandez Ruiz, sec-
retary of economic development for Baja California Norte.
“I will become national indusirial exportation.”

Resources Available
for Environmental Efforts

Promise
NAFTA would benefil the Mexican economy and that
would transiate into more money available to spend on
environmental ¢leanup and regulation.

NAFTA Realicy

Mexico's economic collapse—prompted by a more
than a 50% devaluation of the peso since NAFTA's pas-
sage—has significantly undermined the ability of fed-
eral, state and Jocal governmenis 1o fund environmen-
tal cleanup and regulation of industries. Thus, while
there has been notable new private investment in Mexi-
can maquiladoras, there has been no significant invest-
ment in the infrastructure in the communities where
the maquiladoras operate. Al the same time, the L.S.
Congress has cut funding for some border programs.

Public Citizen's Gioba! Trade Watch * il



Astronomical interest rates in Mexico have seriously
undermined the ability of state and local governments o
fund environmenial cleanup projects or improve the
public infrastructure. Mexican Foreign Secretarv Jose
Angel Gurria says Mexico has put on hold participation
in border environmenual projects because the economic
crisis has led to a nearly 10 percent cut in the federal
budget. Because Mexico imporis most of the equipment
necessaryfor hazardous waste disposal, sewage treatment
and other environmenial cleanup, the collapse in the
value of the peso has made this equipment more than
50% more expensive.

Chapter 2
Border Hazardous Waste
Two Years After NAFTA

The Amount of Hazardous Waste

Promise

“In the absence of NAFTA, the amount of hazardous
waste from Mexico requiring managementin the United
States could increase, as a result of two factors. First, the
conunuation of the maguiladora program is likely to
resultin increasing industrial activity in the border area,
with associated growth in generation ol hazardous waste.
In contrast, implementation of the NAFTA could sig-
nificanuy reduce the incentives to locate in this region.”
— Clinton Adpinistration, November 1993.

NAFTA Reality

The damage to the environment and public heahh
caused by illegal dumping of hazardous waste along the
U.S-Mexico border has increased under two years of
NAFTA. The increase in border industrial activity has
led 1o an increase in the creation of hazardous waste,
with data showing an increase in hazardous waste pro-
duction since January 1994. Much waste siill simply is
washed down the drain. The newspaper Diarto de fuare
reported in 1995 that in Ciudad Juarez, only 70 of the
852 industries generating hazardous wastes reported
proper disposal. According to a 1995 report, one quar-
ter of the hazardous waste from the maquiladora zone,
approximately 44 tons daily, has an unknown end.

“Each year, seven million tons of toxic waste are, with-
out control, illegally dumped in drains and marine waters.
Only one percent are under surveillance in the country,”
Oscar Canton Cetina, Chair of the Mexican Ecology Com-
mission said in mid-1995. A spokesman for the Mexican
Nationa! Council of Environmental Industrial Businessnen
noted in an August 1995 Excelsior interview: “the inspec-
tion of the maquiladora induswy is virtually non-existent..
which is a great environmenial problem for Mexico.”

If the exacerbation of pre-NAFTA conditions were not
sufficiendy damaging, a "Jow-evel” nuclear waste dump

Iv « NAFTA's Broken Promises: The Border Betrayed

is under corstruction on the border in Sierra Blanca,
Texas, across from the Mexican siate of Chihuahua. Texas
seems intent on turning this poor, isolated and largely
Hispanic community into the nuclear dumping ground
for the state, Texas utility officials are aiming for congres-
sional approval so that the dump, scheduled 10 open in
1997, will also be allowed to receive nuclear waste from
other states. Mexican officials and residents on both sides
of the border oppose the dump: the site is one of the
most earthquake-prone in the border, is 16 miles from
the Rio Grande River, and is close to water drainage sys
ten:s and above an aquifer used by five counties for drink-
ing water, Every other existing “low-level” radioactive waste
dump has leaked. Sierra Blanca is already a dumping
ground for New York Ciry sewagesludge, receiving 225
tons daily. Using New York state data on the sludge’s com-
position, local activisis have calculated that this means
3,357 pounds of arsenic, 3,021 pounds of cadmium, 260,503
pounds of copper, and 85,089 pounds of kad are being
deposited on the site annually.

The case of the Alco Pacifico lead and arsenic moun-
tain contaminating a Tijuana residential area, includ-
ing a dairy, was one of the high-profile examples of bor-
der toxics brought to North America's attention by
NAFTA media coverage. Remarkably, two vears after
NAFTA, remediation has not siarted at even this high-
lighted toxic site despite funds available for clean up
from a 1994 setdement of a muldmillion dollar suit
against responsible parties.

Resources to Track and
Clean Up Hazardous Waste

Promise
“Without NAFTA and its associated Border Environ-
mental Cooperation Agreement, Mexico may have fewer
funds Lo invest in waste management infrastructure.”
— Clinton Administration, November 1993

NAFTA Reality
Resources for hazardous waste management have not

improved since NAFTA. The amount of unrecorded haz-
ardous waste has increased, as have incentives for illegal
dumping. The maquilas are producing more and, by pro-
ducing more, they are generalng more waste. Since the
cost of disposal is the main reason for illegal dumping, the
leading maquila business journal, Twin Plant News, reports
that Mexico's depressed economy has created even greaer
incentives for illegal wasie dumping by industry. As well,
post NAFTA, with the Mexican depression and public
spending slashed, government regulators have [ewer re-
sources to wack and clean up illegally dumped hazardous
waste. Because Mexico imports the majority of the equip-
ment used to dispose of and ransport hazardous waste,
the major peso devaluation increased prices ata time when
companies are tghtening their belus.



HAZTRAKS, a binational, “high-tech” hazardous waste
oacking program was highly touted during the NAFTA
campaign as an “essential ool for monitoring compli-
ance with harardous waste shipments laws on both sides
of the border” by EPA Head Carol Browner. The pro-
gram has been able to gather informaton about the ex-
tent of hazardous dumping, for instance that only 20 of
the 101 maquiladorasin Mexicali have ever filed a proper
waste-return manifest. However, HAZTRAKS, which is
based on computer oracking of hazardous waste, has been
seriously undermined by a lack of computers in Mexico,
and a very cumbersome enforcement process. It takes
six months or more after a violation has occurred to iden-
tify illegal dumpers, and the HAZTRAKS program does
not include authority or funding 1o clean up illegally
dumped hazardous waste.

Since NAFTA, the volume of hazardous materials orans-
ported across the U.S-Mexico border has increased and
regulation of such toxic ransports remains grossly inad-
equate. According to the Texas Attorney General, more
than a fourth of the roughly 5,000 Mexican wrucks tha
cross into Texaseach  ‘carrycorr 25 chemicals, ex-
plosives, jet fuel, poisons, toxic waste and p § T
ing December 18, 1995, NAFTA was to permit U5, and
Mexican wrucks to operate freely in al] border siates. {Be-
fore NAFTA, internavonal rruck rraflic was limited 10 a
small area along the border.) The environmentai and
health risks of the open border trucking provision of
NAFTA is at the core of an on-going batue to delay imple-
mentaton of this NAFTA provision. Many rucks carry-
ing such hazardous materials are oversized,
undermainiained and uninsured, according to Texas state
data, Compliance with proper hazardous material docu-
mentation rules of the U.S. Deparunent of Transpora-
uon was only wo percent at Laredo, the busiest L'.5-Mexico
border crossing in the fall of 1995,

Chapter 3
~order Birth Defect Clusters
Powerful NAFTA Symbol

Promise
“I've seen the babies born with birth defecis. The
NAFTA package gives us the ability to assure that [those
problems)] will be addressed."165
—Lteyd Bentsen,
then Treasury Secretary, November 1993

Reality
The incidence of neural tube birth defects has not im-
proved since NAFTA took effect in 1994, and may actu-
aliy be increasing. Cameron County, the location of the
pre-NAFTA ancephaly cluster, reported 15 cases in 1994,
up 36 percent from 1993, when 1) cases were reported.
In early 1993, a new post-NAFTA ancephaly cluster was

wdentified in Eagle Pass, Texas and Piedras Negras,
Mexico. In all of 1992, only two cases were reported in
the Texas county in which Eagle Pass is located. In 1993,
fowr cases weve yeporied. In December 1994 through
February 1993, three caseswere reported, one per month,
The cause of this deadly birth defect remains unknown,
as does an explanation for the high rate of its accurence
in the U.S.-Mexico border zone.

During the NAFTA debate, much scrutiny was given
10 unusually high levels of birth defects along the U.S.-
Mexico border. In Brownsville, Texas, and its Mexiran
sister city, Matamoris, a cluster of anancephaly, a rare
birth defect in which a full-term baby is born with in-
compiete or missing brains and/or skulls, had been iden-
tified in the late 1980s. For NAFTA opponents, the hor-
vor of the border anencephaly cluster became an ex-
ample of the possible effecis of industriatization with-
out regard for health and environmental considerations.
NAFTA proponents pointed to the wagedy as the sort
of health crisis that could only be solved through the
beuter cooperation, new environmental funding and
increased prosperity they believed NAFTA would bring.

incidents of Anencephaly Are Not Improving,
May Be Getting Worse

The incidence of neural tube birth defects has not
improved since NAFTA, and may actually be increasing.
In contrast 10 the nadonal anancephaly rate, which has
declined sieadily, in 1994, there were 15 recorded neu-
ral be defectsin Cameron County (where Brownsville
is located,) up from 11 in 1993 (a 36 percent increase)
according 1o the Texas Department of Health.

Anew 1995 epidemiology report, correlaung 12 vears
of Matamnoros industrial activity and Brownsville anen-
cephaly rates, finds that the prevalence of anencephaly is
strongly correlated to the level of activity at the nearby
Matamoris maquila zone: "As maquila activity has waxed
and waned, so0 has the anencephaly rate increased and
decreased in Cameron, butnot lalgo or Nu [the
other two counties studied which are located farther from
Matamoros).” However, the study's design could not test
actual exposure of mothers of anencephalic babies to
toxics. Thus, the study cannot find a direct link between
maquila toxics and the anancephaly cluster.

New Anencephaly Birth Defect
Cluster Since NAFTA

Late in 1994, the Texas Department of Health dis
covered a new cluster of neural tube birth defects, in-
cluding anancephaly and the related spina bifida, in
babies born in December 1994 and early 1995. In 1992,
only two such cases were reported in Maverick County.
In 1994, four cases were reported. Then a total of three
cases, one per month, occurred between December 1994

Public Citizen’s Global Trade Watch = ¥



and February 1895. Eagle Pass” Mexican sister cit, Pie-
dra Negras, reported three cases in a wo-month period
from February to March 1995.

Cause of Border
Anancephaly Remains Unknown

The cause of anencephaly generally, and the highrate
ofanencephaly in some U.S.-Mexico border areas remains
unknown despite the attention of the NAFTA debate and
the high incidence along the U.S.-Mexico border. A vari-
ety of factors are thought to play a role in a baby's devel-
opment of anencephaly, major ones being related to
socioeconomic status, nutrition, use of prescription and
over-thecounter drugs during pregnancy and environ-
mental factors. The Texas Deparunent of Health has
taken steps to educate border residents about the ben-
efits of high doses of folic acid before and during preg-
nancyin significantly reducing chances of a second anen-
cephalic birth. Why folic acid has this affect is unknown;
* mothers with anencephalic babies do not have low folic
acid blood levels. Local residents and public health offi-
cials believe the link between the neural wbe birth de-
fect clusters and toxic emissions from nearby
maquiladoras deserves more study. To date, besides the
1995 study correlating ups and downs in Mawamoris
maquiladora activity (o ups and downs in area
anancephaly incidence, several connecions berween
toxics and anancephaly have been made.

* 1 Men working in certain occupations with high
chemical exposure, pardcularly painting, have a
greater risk of fathering an anencephatic child, ac-
cording to Texas state mortality data analyzed in a
American Journa! of Epidemiology study.

U A 1979 Finnish study reported in Lancef ues ex-
posure of mothers 10 certain tvpes of solvents and
increased anencephaly rates.

U Few anencephalic babies are autopsied. One that
was in Brownsville, Texas, in 1991, had the pesucides
DDE, DDT and Lindane, all of which are banned in the
United States, in its dssue. Also, Phenylglyoxilic acid, a
breakdown product of the chemicals soirene and ethyl-
ene, which are used in the manufacture of plastics, was
found in the baby's body at levels three times the allow-
able 1'.S. occupational exposure for adults.

Anencephaly Lawsuit Settlement

A lawsuit filed in March 1993 by 27 parenus of anen-
cephalic babies demanded compensation from 88
maquiladora companies and the Brownsille, Texas, Pub-
lic Lidiev Board for the increase in anencephaly cases in
the area, which the plaintffs argued, resulied, in part, from
release of hazardous chemicals at the defendants’ sites. In
June 1994, five companies setded with all of the plainiffs,
paying a towal of §700,000. From 1993 10 1995,more compa-
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nieswere added 1o the suit as defendants, and claims against
five companies were dismissed. When the entire amended
suit was setled in August 1995, a towal of $17 million dollars
was paid to the families involved, according to their lawyer.
(See Appendix A for a full defendant list) As part of the
settlement, the companies reiterated that they had commit-
ted no wrongdoing and the amounts paid to the plainiffs
were 10 be kept confidendal.

Lower Birth Weights for Babies Bom to
Women in Some Magquiladora Industries

Women working in garment and electronics maquila
plants in Tijuana, Mexico, Lave babies with lower birth
weights than those born 10 women who worked in service-
refated industries. According to a study published shordy
after NAFTA approval, in the Decernber 1998 issue of
American fournal of Industrial Medicing, babies of women in
the garment industry averaged 653 grams less and babies
of women in the elecuonicsindustry averaged 337 grams
less than babies born to women working in service indus-
wies. The impact of maquiladora working condiuons on
reproductive health, including birth weights, is significant
because there are over 350,000 women working in the
maquiladoras who are of reproductive age.

Chapter 4

Fouled Water Increasing
Border Health Problem

Incidence of Waterbome Infectious Diseases

Promise

“The incidence of hepatius, shigellosis and amebia-
sis along the border is two to three tmes the national
average. Fifteen percent of families in colonias report
at least one family member suffers from diarrhea every
week... This legislation [NAFTA] seeks nothing more

than to protect poor children from becoming sick.”
—Rep. Ron Coleman (D-TX), 1993,

NAFTA Reality

Since NAFTA, the spread of infectious diseases, such as
hepatitis-A, cholera, typhoid and amoebic and diarrheal
diseases, atwributed 10 the lack of safe drinking water and
sewage geatment in the border area, has not diminished,
and in some cases has increased. For instance, two years
afier NAFTA the hepatitis rate in the border region remains
at two to five times the 1.S. navonal average. Waterborne
disease has grown dramatically in some areas, such as Mav-
erick County (Eagle Pass, Texas) where the hepauus-A rate
nearly doubled relative 10 the state average. (5.8 times state
average in 1993; 10.3 dmes state average in 1994.)
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Demand on Border Water Infrastruciure

Promise: In the absence of NAFTA, incentives four
companies to locate facilities in the border regicn will
continue, resulting in additional strains on already scarce
waler sources.”

— Clinton Administration, November 1993

NAFTA Reality

Since NAFTA passage, the maquiladora work force has
increased 20 %. With pro-NAFTA promises about environ-
menial improvements based on dispersal of industry away
from the border, it is not surprising that maquila growth
has Jed to increased induswrial and residential sewage prob-
lems. There have been no appreciable changes in the pub-
lic water or sewage treatment infrasgucture. (See, below,
city-bycity summary of water problems and infrastruc-
ture for dewails.) As well, two years after NAFTA, the bor-
der region’s water shortage crisis is growing with the se-
vere drought thathas plagued Northern Mexico and South-
ern Texas for the past three years.

Financial Resources and Political Will
to Construct Infrastructure

Promise

“The Border Environmental Cooperation Agreement
associated with NAFTA will provide new financing for
infrastructure projects to treat wastewater and provide
clean drinking water supplies... Implementation of the
NAFTA will lead to the establishment of the Commis-
sion for Environmental Cooperation, which will provide
added impetus to U.5-Mexican cooperation on manag-

ing water resources in the area.
— Clinton Admintstration, November 1393

NAFTA Reality

Extensive new water and sewage treaunent facilides
that were touted by NAFTA proponeris have not been
completed. Several water and sewer projects underway
before NAFTA have been halied as a result of the Mexi-
can economic depression. The surge in funding for such
projects promised by NAFTA supporters never materi-
alized. (See city-bycity summary for details below.)

The Colonias, labelled an American Calcutta, are ru-
ral slums on both sides of the U.S.-Mexican border where
poor residents live without access to safe water or sewer
systems. The Texas Water Development Board estimates
that as of February 1995, there were 340,000 residents
living in 1,436 colonias in 23 Texas counties alone. Resi-
dents of the colonias are exposed to a variety of serious
health risks. Past studies have shown that by the time
colonia residents are eight vears old, about 35 percent
have been infected with hepatitisA and by the time they
are 35 vears old, 85-90% have it Surveysin 1995 ol well
water in U.S, colonias revealed sulfate concentrations
nearly twice the level considered safe for drinking wa-

zer. and high leveis of arsenic, bacteria and fecal
toliform Waterborne diseases remain a leading cause
«of death in many of the colonia communities. Because
thest areus are 1ov poor to repay loans or pay user fees,
assistance from the porder institutions established par-
allel 10 NAFTA, BECC and NADBank, is uniikely.

Chapter 5
Border Air Pollution Under NAFTA

NAFTA and Border
Industrial and Vehicle Emissions

Promise

Without NAFTA, it is expected that the maquiladora
program will continue to provide incentives for the con-
struction of facilities in the border region, and that
Mexican border populations will continue to increase,
with resulting increases in air pollution emissions. Wages
would be less likely to improve in a rclative sense, so
that widespread retirement of highly polluting automo-
biles  -esidental fuels would be less likely 10 occur.
Itis .... __ear, however, whether efforts by ithe Mexican
governmen to control emissions will continue 10 in-

crease without NAFTA.
— Clinton Administration, November 1993

NAFTA Reality

As both the maquilaindusury and border-area popu-
lations have grown in two years of NAFTA, so has air-
borne pollution from industry, cooking and heating fuel
and increased commercial and private transportation
in the border area. The maquila workforce is up 20%
since NAFTA passage. The collapse of the Mexican
economy after NAFTA has reduced real wages and
Ciemex-WEFA economic forecasting group reports it will
be inio the next century before Mexican workers' buy-
ing power will be restored to its 1993 level. At the same
W e ;day, 3,500 trucks jam the 'S 'co bor-
der just a1 Laredo, Texas, running their engines and
diesel-operated refrigerator units for extended periods
of 1ime as they sit and wait to cross the border. Border
air pollution problems after NAFTA have serious health
consequences, for instance a 30% difference in deaths
from heart and respiratory diseases and lung cancer
between El Paso, Texas and Jess polluted ciues. The
Border Environment Cooperation Council, created to
develop border environmental projects, will focus on
water and sewage projects, not air quality.

Carbon [ Coal-Buming,
High-Pollution Electric Plant

Promise
Reducing pollution from the plant{Carbon II) will sup-
port my position that the NAFTA agreement is our best
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hope for cleaning up the border environment.—Former
Texas Governor Ann Richards, 1993. (Carbon I was be-
ing buiit and not operatonal during the NAFTA debate.)

; NAFTA Reality

Two years later, Carbon 11 is operauonal. Half of the
plant has operated since mid-1934, burning “direy" coal
with no emission controls. Full capacity operation is now
being test run, with the expectation that full capaciry
commercial operation will begin in early 1996. Emis-
sions are responsible, in part, for pollution as far west as
Carlsbad Cavern, New Mexico and the Grand Canyon
in Arizona. Environmental concerns caused the World
Bank and a major U.S. investor to withdraw from the
1,400 megawatt power plant project near an existing
plant of the same design at Rio Escondido, Coahuila,
across from Eagle Pass, Texas. The siate of Texas and
the U.S. EPA has pressed the Mexican government to
redesign the plant. A $500,000 U.S. grant to study new
“scrubber” technology that would reduce emissions by

60 percent at one-third to one-fifth the cost of current
technology was rejucted by Mexico in June 1995, Car-
bon Il will spew up 1o 0,000 tons of sulphur dioxide
anpnuaily, twice the rate allowed for U.S. plants built in
1970. Carbon 11 will reduce visibiliv 130 miles to the
northwest in Texas' Big Bend National Park by up to 60
percent. Canadian firms are considering a $400 million
power plant in Sabinas, Coahuila, about 50 miles south
of Eagle Pass, to burn the same grade coal as Carbon II.
After documenting some of the environmental problems
two vears afier NAFTA in the first section of this report, the
report now tums to the effectiveness of the new NAFTA-
related environmental institudons. Have the NAFTA envi-
ronmental side agreement and/or the Border Environmen-
tal Cooperaton Commitee or its related NADBank been
able to amelioraie the significant environmental and health
problems that exisied in the border region prior to NAFTA?
Are these institutons counteractng the increase in pollu-
tion and health problems that has occurred since NAFTA?
Are they on warget to be able 10 do 0 in the future?

Section |:
Monitoring Border Environmental and
Health Conditions Two Years After NAFTA

Chapter 6
Environmental Institutions
Paralle! to NAFTA

Promise
The Environmental Agreement establishes a frame-
work for the United States, Mexican and Canadian co-
operation on environmental matters.”
— Clinten Administration, November 1993,

The NAFTA text and NAAEC would “encourage pub-
lic participation in resolving rade and environment dis-
putes..” . ’

— ProNAFTA National Wildlife Federation
president Jay Hair 1993,

NAFTA Reality

The Clinton Administration concluded the North
American Agreement on Environmental Cooperation
{(NAAEC) in the summer of 1993. The agreement led
10 the creation of the wi-national North American Com-
mission for Environmental Cooperaton (CEC) based
on Montreal, Canada. This new agency got a slow start,
only getting a director in the fall of 1994 and being fully
staffed in 1995, The CEC's stated goals are ensuring high
levels of environmental protection, fostering public dis-
cussion of environmenual concerns, formally advising
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trade representatives from the three countries, secur-
ing effective enforcement and providing for transpar-
ency and access 1o enforcemeni processes. The CEC is
composed of three bodies: the Council of Ministers, a
Secretariat and a Joint Public Advisory Committee
(JPAC). It has faced a number of difficulties in getting
siaried, and then in operaiing:

I. Souctural Problems

Limited Authority

The staff of the CEC are “highly constrained by the
limited authority they have under the agreement
and the reluctance of the governments to let them
even exercise that limited authority to its fullest in-
terprewation,” according to Mary Kelly of the Texas
Center for Policy Studies, who heads the U.S. Na-
tional Public Advisory Commitiee {NAC), which
advises the U.S. government on CEC matters, “The
governmenis are very hesitant to let the [CEC] Sec-
retariat be too independent,” she said.

1. Limits on Scope

There are limis on the issues into which the Com-
mission can inquire. For instance, only nonenforce-
mem of existing environmental law can be chal-
lenged under the CEC, however, the entire category
of existing faws focusing on commercial harvest or
exploitation of natural resources is excluded from
this limited list.

2. No Power to Investigate Independently



Aus."’.' .

The CEC has no authoriry 10 inspect environmen-
wl sites and lacks subpoena power. Its invesugations
must rely on documents that are already in the pub-
lic domain or submitted voluntarily,

3. Difficult to initiate process

The CEC siaff must have a two-third's majority Coun-
cil vote to initiate an investigative report or to pre-
pare a factual record on an outside submission as-
serting noncompliance of an environmental faw.
This is quite different than NAFTA's commercial
dispute rules, under which a review is initiated sim-
ply by merit of a country filing.

4. Cumbersome Hurdles for Economic Sanctions
For cases challenging nonenforcement of environ-
mental law that could result in sancions, the CEC
has a burden of proof much more demanding than
NAFTA's commercial provisions. This type of CEC
case, which can result in fines or sanciions, can only
be initiated by a government, not by nongovernmen-
tal organizations. Fines under this provision are
capped at 520 million, even if actual damage is found
to be higher, and are paid by governments, not the
polluting industry, If fines are not paid, the CEC can
then authorize limited sanctions on the indusuy.

5. Conflict of Interest

No formal guidelines exist, or are being drafted, 10
prevent possible conflicts of interest. There are no
requirements, for example, that top CEC saff put
certain assets into blind trust or corporate advisors
in JPAC recuse themselves if their companies have
a business interestin matters before the CEC. JPAC
provides only the most bare-bones guidelines.

1. Budget Difficulties

1. Less Money than Expected

The CEC’s annual budget is $9 million, significantly
less than the $30 million to 8§70 million originally
recommended by National a2 Wildlife Federation
and Environmenta) Defense Fund studv and the

2. Future Funding Uncertain

A U.S. House of Representatives proposal threat-
ened to divert the $3 million U.S. conuibution 10
CEC 10 offset revenue losses from a proposed ex-
pansion of NAFTA wriff cuts to 23 Central Ameri-
can and Caribbean nauons. Though the plan was
shelved, the CEC budget remains in the sights of
hosiile members of Congress.

Enforcement of U.S., Mexican and
Canadian Envirnmental Laws

Promise
“The Environmental Agreement...commits the parties
10 effective enforcement of their environmental laws.”
— Clinton Administration, November 1993,

The NAFTA extand NAAECwould “impose trade sanc-
Uons on couniries seeking to boost trade by lowering or
ignoering their environmental standards... address wildlife
issues from an ccosystem approach, that is, spanning na-
tonal borders 10 preserve internauonal wildlife habitats.”

— National Wildlife Fedeation
President, Jay Hair, 1993

NAFTA Reality

The CEC hasreceived three petitions. I accepted only
one, a case that requested only a study of a Mexican
emironmental problem and the CEC prepared a report
on the issue, The CEC rejected two cases involving pos-
sible fines or sanctions for nonenforcement of domes-
tic environmental laws hased on U.S. congressional
defunding of 1.S. environmental law enforcement. In
rejecting these cases, the CEC drastically narrowed its
already limited scope of review, ruling that “fajlure to
enforce” can only occur by merit of administrarive fail-
ure, and not because of legislative defunding of enforce-
ment of intact environmental laws.

The Mexican government may have Yefocussed the
CEC'. M c:obvrecendyy '~ he requirement
for environmental impact statemenws (18} for many new
Mexican inivestments in numerous industries, including
sorne of the most polluting industries. Instead of an EIS,
investors can now submit a “preventative statement™ that
would be aulomatically approved by default if not an-
swered in 30 davs, The adequacy of E15s has caused some
of the fiercest environmental baules in Mexico today,
including plans of: California-based Metalclad Corpo-
ration to build a 1oxic waste dump in San Luis Potosi
despite lucal opposidon and; the Salt Exporting Com-
pany {jointly ovwned by Mitsubishi and 1he Mexican gov-
ernment) to build a sea-salt extraction facility in the fed-
erally-protected Vizcaino Reserve in Baja California,
where grav whales from all of North America’s Pacific
waters mate. This new post-NAFTA swipe at environmen-
tal law enforcement has incensed environmenualists in
all three NAFTA countries.

CEC Takes Case 1: Report on Bird Kill

In May 1995, the CEC accepted its first petition (filed
by Mexican and U.5. environmental groups) to investi-
gate deaths of 20,000 to 40,000 birds in Silva Reservoir
in the cenwal Mexican state of Guanajuato in the win-
ter of 1994-1995. The pelition was filed under the less
adversarial NAAEC Article 13, which urges the CEC to
focus international autention on the problem and 10
recommend solutions. A CEC sientific panel concluded
that “the overriding cause™ of the bird deaths was botu-
lism.

One of the Silva petitioners, the Grupo de los 100
(Group of 100), criticized the report for downplaying
the role of industrial toxins, particularly chromium
which is prevalent at the site. Other observers and pet-
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tioners expressed overall satisfaction with the report's
findings, but raised concerns about whether its recom-
mended solutions wouid prevent a recurrence of the
problem and, indeed, whether the recommendations
would be carried out. Although the Mexican govern-
ment did not want the scientific report to be made pub-
lic, the U.S. and Canada voted to release it.

CEC Rejects Cases 2 and 3:
Endangered Species Act, Logging Rules

The CEC has rejected its next two petitions, NAAEC
Article 14 cases on the defunding of L'.S. enforcement
of the Endangered Species Act (ESA) of 1978 and of
logging rules on federal lands.

The Endangered Species Act petition focused on an
amendment Sen. Kay Bailey Hutchison (R-Texas) at-
tached to a defense funding bill that rescinds 1995 bud-
get funds earmarked to implement the Endangered
Species Act, and prohibits the U.S. Fish and Wildlile
Service from using other funds to make ESA habitat and
species determinauions. The bill was signed into law in
" April 1995. The CEC peution, filed by U'.S. conserva-
tion groups, argues that the Huwchison Amendment,
without repealing or modifving the Endangered Spe-
cies Act law, effectively halied enforcement of impor-
tant ESA provisions. The petitioners argued that this
amounted to an Article 14 failure of the United States
10 enforce its existing environmental law. :

The CEC’s September 1993 decision rejecting the pe-
iition stated that "the alleged failure 10 enforce envi-
ronmental law resulis from competing legislative man-
dates, and not from other action or inaction taken by
agencies or officials.” In its opinion, the CEC Secrelariat
interpreted Article 14 as being limited 1o “administra-
tive breakdowns (failures) resulting from acis or omis-
sions of an agency or official charged with implement-
ing environmental laws™ and not to encompass legisla-
tive actions such as in the Hutchison Amendment. The
lawyer from the University of Derver's Earthiaw Center,
who filed the petition, argned that the CEC “effectvely
granted the legislative branch of government an exemp-
tion 10 the effective enforcement promise in NAAEC,”
which would encourage business lobbyists to focus more
on environmental budget cuts.

The Logging Rider petition was filed on behalf of 26
environmental groups from all three NAFTA countries
by the Sierra Club Legal Defence and Education Fund.
That case argued that a logging rider auached to a di-
saster assistance appropriations bill in the U.S. Congress
(which became law in July 1895) suspends “enforcement
of LS. emvironmental laws” for two important programs
governing logging on public lands. Like the ESA pet-
tion, the Secretariat rejected the logging rider petion
under the logic that legislately-enacted budget cuts that
halt enforcement of a nation’s existing environment laws
are not copvered by the NAFTA side agreement.
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Chapter 7
BECC/NADBANK
and Funding of Border Projects

Financial Resources Needed for
Border Clean Up, Infrastructure Additions

Promise
“There's going to be a near-term resolution of some
incredibly difficult environmental degradaton problems.”
—~National Wildlife Federation
President, Jay Haiy, 1993,

“This agreement augments the NAFTA by helping to
ensure that the environmental consequences for the
border area of increased trade with Mexico will be aflir-
matively managed to secure a better environment for
the millions of American wha live there, as well as their
Mexican neighbors.”

o= Clinton Administration, November 1993,

NAFTA Reality

The Border Environmeni Cooperation Commission
(BECC) and the North American Development Bank
(NADBank) were created in a binatonal U.S.-Mexico
agreement parallel to NAFTA to coordinate, and pro-
vide the funding for, border cleanup. The BECC was to
assist i developing border environmental proposals and
to certify projects for NADBank funding. As of mid-De-
cember 1995, the BECC had certified three border
cleanup projecis and is expected 1o consider seven oth-
ers over the next few months. The NADBank was de-
signed to provide financing for projects through long-
term loans and guarantees. NADBank has yet to fund a
single projects. It is expected to adopt funding plans
for the three BECC<ertified projects in 1996.

LS. government budget cuts and the Mexican eco-
nomic depression have limited the amount of funding
available for these institutions, which some analysts
thought had been underfunded from the beginning. The
BECC had come under heavy fire for wavering on ils com-
mitment 1o environmental and public participation prin-
ciples. In a boisterous public meeting in November 1995,
BECC adopted operating rules with changes for which
local residents, activists and Members of Congress had
pressured. NADBank can only make loans and loan guar-
antees of BECC-approved projecis. Thus, the poorest com-
munities most in need of water and other infrastructure
projects cannot obtain NADBank funding, as BECC rules
require a lender 1o prove its ability to pay back loans, in
pari through user fees.

The amount of funding necessary to adequately clean
up the border area environment and provide infrastruc-
ture to avoid future problems was a major point of con-
tention during the 1993 NAFTA debate. The Sierra Club



estimated that $20.7 billion would be needed to dea!
with border environmental problems. The Clinton
Administration's funding plan for border area cleanup
was $8 billion, 60% less than the Sierra Clttb's estimate.
The Administration plan was to be funded by state and
local governments, external multilateral banks like the
World Bank, U.S. and Mexican federal funds, private
investment, and from the NADBank.

Although this funding plan was at the core of NAFTA
proponents’ argument that NAFTA would clean up the
border area, none of these funding sources are guaran-
teed. Since NAFTA has been in effect, each funding
source has faced problems that raise serious questions as

_ to whether $8 billion will ever be provided for cleanup.
+ Aswell, the 38 billion cleanup plan had assumed a reduc-

tion in the concenwzation of industry and human popu-

* lation in the border area and the opposite has occurred.

Govemment Budget Cuts
Reduce Funds For Border Cleanup Projects

The Clinton Administration’s funding plan had the
U.8. and Mexjcan governments each contributing $3.4
billion: $2 billion from state and local governments and
$1.4 from federal funding. Two years into NAFTA, it is

. unfikely that the full $3.4 billion will materialize from
;, either country. The Mexican economic collapse after
- the December 1994 peso devaluadon severely under-
 mines the Mexicanfederal, siate and local governments
¢ ability to contribute to border cleanup. Beyond contri-
¢ butions to BECC and NADBank, "we're not going to be

~ hitting up the Mexican government for anything else,”

- stated NADBank credit analyst Sara Fort. U.S, federal
» budget cuts also reduced border cleanup funding. For

instance, the Agriculture Deparument’s program for

i colonia drinking water projects was cut by $6.3 mitlion

e

. in FY96, down 23 percent, from 525 million in FY35.

Also, some members of Congress hope to reduce, or
end, U.S. contributons to NADBank and BECC.

NADBank Funding Probiems

Problems with “Callable Capital™: In order to maintain
a AAA bond rating, reliance on Mexican callable capital
will be limited untl Mexico improves their credit rating,
likely reducing NADBank's lending capacity from the ex-
pected 83 billion 10 $1.725 billion. “Callable capital” refers
to financial instruments from the U.S. and Mexican wea-
suries that can be traded for cash and are used to back up
loans. “Investors are skeptical about Mexico's callable capi-
tal,” said NADBank's spokesperson Lisa Roberts.

Poor Communities Unable 1o Afford NADBank Loans:
Since NADBank only administers loans and Joan guaran-

tees, not grants, applicants must demonstrate a capacity
to repay NADBank loans in order to receive financing.
According to NADBank credit analyst Sara Fort, “The
ability 10 pay back loans is the most important financial
consideraton for NADBank.” User fees would be a pri-
mary instrument in paving for many NADBank projects.
The inability to afford user fees seriously undermines the
ability of poor communities, who for the same reasons
have no access to private financing, 1o have access to
NADBank funds for cleanup projects.

Funding Not Available for Non-Water Projects: The
NADBank is limited to funding only BECC~ertified
projects. The BECC certification process focuses pre-
dominanty on water projects, so essentiaj environmen-
tal and health improvements in air quality, and natural
resources and species conservation and management
projects are unlikely to be funded by the NADBank.

World Bank Loans Reduced: A June 1994 Mexico-
World Bank agreement to provide the border region with
between $1.5 and 52 billion for environmental infrastruc-
ture projects was changed following the December 1994
peso devaluatjon. The largest of the ioans, $868 million
to fund the Northern Border Environmental Project,
was cut by $160 million. The loans have been reduced in
part because goods and services are cheaper in Mexico
since the devaluation, meaning Mexico and the Bank can
accomplish the same with less money, but also because
Mexico wishes to avoid increasing its foreign debt. Mexico
also ts planning on scaling back a program toreloan World
Bank money to Mexican localities. With interest rates fluc-
wating between 30 percent and 75 percent, Jocalities sim-
ply cannot afford the loans.

Public Access Problems With the BECC

Border area activists and organizations have been frus-
trated by BECC rules that allow BECC's board of direc-
tors to hold discussions and make decisions behind
closed doors, restrict public access to many documents,
limit public participation in “open sessions,” and omit
from meeting minutes the comments of directors on
specific projects unless they formally request that such
comments be recorded. In a letter to Secretary of State
Warren Christopher, Rep. Esuaban Torres (D-CA) said,
*These procedural rules violate the spirit of openness
upon which the BECC and NADBank were founded.
The credibilitcy of BECC... has also been put in jeopardy.”

Under public and congressional pressure, the BECC
board of directors reached a unanimous decision to give
special prioriry to projects that incorporate a large num-
ber of sustainable development criteria. Many border-
area activists found the BECC's adoption of sustainable
development criteria 1o be a sign of the BECC's willing-
ness to include public participation.
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City-by-City Summary of Water Quality
Two Years After NAFTA

Juarez, Chihuahua/E| Paso, Texas

Two years after NAFTA, there still is no weatment fa-
cility in Juarez. Six open canals sill carry “black waters”
containing run-off from the city’s 350 factories and raw
sewage, which is dumped into the Rio Grande atarate of
55 million gallons daily. After NAFTA, the Rio Grande
remains so polluted by human fecal matter in this area
that skin contact threatens exposure to cholera and hepa-
titis and dysentery-causing organisms. This untreated
water is still used for irrigation, threatening Mexican farm-
ers and consumers on both sides of the border. Consuruc-
tion of 2 $72.2 million sewage reatment plant for Juarez,
planned before NAFTA, halted in its earliest stages early
1995 when the Mexican economy collapsed. A proposal
for NADBank funds for a Juarez wastewater plant was
postponed because Juarez can not demonsurate to the
BECC that it can pay back a loan.

Nuevo Laredo/Laredo, Texas

Twoyearsinto NAFTA, at Nuevo Laredo, a city of 220,000,
about 70 percent of toilets flush direcuy into the Rio Grande.
No sewage treaament facility exists for the ciry. At this junc-
ture of the river, over 24 million gallons of raw sewage is
dumped daily. The threat of this sewage dumping became
deadly clear in August 1994, when a 13-vear-old Laredo boy
died from a brain infection caused by an amoeba common
to untreated water after swimming in the river. Alter delays,
construction finally began on a 31 million gallon/day Nuevo
Laredo wastewater treatment plant planned before NAFTA
by the International Boundary and Water Commission
(IBWC). The projectwas being financed joindy by the United
States and Mexico, but has been halted as of March 1995
because the Nuevo Laredo municipal authorities cannot pay
the final 10 percent.

Nogales, Sonora/Nogales, Arizona

Two vears after NAFTA, the twin cities of Nogales suill
are plagued by the heavily contaminated Nogales Wash,
a channe! roiling with toxics and raw human sewage flow-
ing through the downtown areas of Nogales, Sonora, and
Nogales, Arizona. There still is no effective water treat-
ment for the industrial and residential waste of Nogales,
Sonora, population 400,000. In 1995, fecal coliform lev-
els were often above Arizona sandards, often by as much
as 20 times. The International Boundary and Water Com-
mission decided to begin a groundwater monitoring
project in the area which has faced several delays.

California/Baja California
The New River still has the ignominious distinction
of being the dirtiest U.S. river, with a daily flow at the
border of 20 1o 25 million gallons of partially reated
domestc and industrial wastewater and about 3 million
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galions of untreated industrial wastewater. “The New
River is a time bomb waiting to explode on both sides of
the border,"said Dr. Lee Coturell, former health officer
for Imperial County, California. Previous monitoring
reports showing high levels uf DDT, PCB, chloroform,
thichloroethane, toluene and xvlene and fecal coliform
levels several thousand percent higher than the level
considered potentially fawal 1o humans. Warnings are
posted to avoid bodily contact with the water. In 1994
and 1995, the LS. EPA provided new funds for the “New
River Project,” an attempt to update facilities and deter-
min« additional needs, which predated NAFTA. In late
1995, the IBWC decided to start planning a new ueat-
ment plant in Mexicali. Mosdy U.S. funds are planned
for the project. With other Mexican government fund-
ing unavailable, the required Mexican government con-
tribution is being sought through the NADBank. The
project is hiring an engineering firm to design 2 plan
for treatment needs. This will take about a year (o com-
plete. EPA marked $5 million in 1995 for emergency
quick fixes to fund more monitoring sites and 11 quick-
fix projects, with $47.5 million alloued by Congress to
the IBWC. in part for Mexicali wastewaler reatment.

Tijuana, Baja California/San Diego, California

The Tijuana sewage sysiem was built for 17 million
gallons per day of sewage. Average 1995 sewage produc-
ton was 33 to 40 million gallons per day. Two years af-
ter NAFTA, Mexican and U.S. coastal residents in the
Tijuana and San Diego areas are exposed 10 untreated
water with California’s southernmost beaches continu-
allv closed. 1993 California EPA data show daily release
of 25 million gallons of undisinfected wastewater and
partially wreated sewage, and 2 to 3 million gallons of
raw sewage, into the Pacific six miles south of the bor-
der. Tijuana waste-water and storm-water systems are
combined, so industrial waste, laden with Jead and pes-
ticide residues, flows in the sewage system.

An International Wastewater Treatment Plant, agreed
to in 1990 by Presidents Bush and Salinas, is being con-
suucted just inside the U.S. border to treat water for
bacteria from residential sewage, but not for industrial
toxics or pesticides. Construction is scheduled for
completion in June 1988. The plant’s design has come
under challenge and it is unclear if the water that the
plant will release will meet EPA guidelines, will be reus-
able in the arid region or will be discharged partially
treated into the Pacific. Plant cost is about $379 million
and contributions from both U.S. and Mexican govern-
ments are expected to fall short of the full cost of the
plant. The LS. Congress was asked for $274 million for
the project, but granted $239 million, leaving a short-
fall of $35 million. In 1991, the U.S. Congress gave

- Mexico a $16 million loan to fund the Mexican contri-

bution to the project. With the lower peso exchange
rate, Mexico's capacity to put $16 million toward the
project now is in doubt.



City-by-City Summary of Air Quality
Two Years After NAFTA

Juarez, Chihuahua/ £l Paso, Texas

Two vears after NAFTA passage, the most serious air
- poltution problems along the U.S-Mexico border exist
at Juarez-E! Paso. In 1993, Ei Paso regularly exceeded
EPA standards for carbon monoxide, ozone, and par-
ticulate matter (PM10), three of six criteria pollutants
for determining a Clean Air Act “non-atiainment” area.
Maquila emissions, coal-fired brick factories, burning
rubbish and dust from unpaved roads comprise the ex-
tremely high level of dangerous partculate matter in
the air. An ozone haze hangs over Juarez and Ei Paso
much of the vear caused by emissions reacting with sun-
light. Since NAFTA went into effect, the ozone levels in
El Paso have steadily increased from 58% of the days
each year having unhealthy ozone levels in 1992, 10 67%
in 1994, and 75% for the first 11 months of 1995. The
U.S. EPA agreed with Mexico o jointly monitor air qual-
ity in the region, but part of the agreement is not 1o
releasst =~ evrecord. Four continuo oni-
oring __... stin Juarez and in E! Paso.

The Lower Rio Grande Valley

With a historically small population and proximity
10 a southeastern Gulf of Mexico breeze, the Lower Rio
Grande Valley has not had to be concerned with air
quality until recently. In 1994, two air monitoring sites
were installed in Brownsvilie to sample for deadly car-
bon monoxide and for sulfur dioxide (cause of acid rain)
and Volatile Organic Compounds, which are cancer-
causing agents. The state governments of Texas and
Tamaulipas (home to Lower Rio Grande Cities of
Matamoros, Reynosa and further upstream Laredo) are
working cooperatively on air quality monitoring, than ks
in part to earlier World Bank funding. Mexican officials
were 1o submit a proposal for further monitoring fund-
ing . :'World Bank, but have been ed.

Nogales, Sonora/ Nogales. Arizona

Two vears after NAFTA, air poilution is a serious pub-
lic health problem in this, the most-populated part of
the Arizona-Sonora border. Residents complain of burn-
ing eves and that a smokev haze, caused by the high
concenuration of maquilas, hangs over the civies, Nearby
Santa Cruz. Arizona, (also in Nogales County) had 1985
particulate matter counts almost as high as El Paso. Ari-
zona started a one-year study of the air on both sides of
the border in the Nogales region in April 1994, the Te-
sults of which are not vet released. EPA funded thie
§250,000 monitoring project, which was deemed neces-
sary because of the high incidence of multiple myeloma,
a type of cancer, and of Lupus in the Nogales region. In
April 1995, when the special testing program was com-
pleted, just one monitoring station on each side of the
border continued measuring particulate matter, PM10,
but no other pollutants, such as ozone, sulfur dioxide
or carbon monoxide.

Tijuana, Baja/San Diego. Calilomia

Tijuana, and San Diego, challenge Juarez/El Paso for
themost) =~ derairwithSanDi _ id asa
1995 non-ataunncu zone for carbon monoxide and
ozone under the Clean Air Act. Most pollution comes
from automobiles in both counuries and the Tijuana
maquiladoras. Two years after NAFTA passage, very liwde
air quality daia are even available for the area or nearhy
Mexicali/Calexico, much less amelioration efforts.
There has been some cooperation between U.S. and
Mexican officials with air monitoring stations. However,
in April 1995, there were only two fully functioning sta-
tions in Tijuana, one in Calexico, and a proposed facil-
ity in Mexicali. Although California EPA says a network
of four 10 six full siations are needed, it is uncertain
when any additions could be made because of LS. hud-
gei concerns and the Mexican economic depression.
Local officials suggest that area air projects should fo-
cus on reducing waiting time for border crossing which
nv a large facior in area - s,
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Chapter 1
Booming Maquiladora Border Free Trade Zone

Promise

“In the absence of NAFTA, the continuation of
the maquiladora program is likely to result in in-
creasing population and industrial growth rates
along the U.S.-Mexico border.”l NAFTA will re-
move the current artificial incentives which have
intensified wvestment along the border through
the maquiadora program. Without NAFTA, #t is
more likely that intense border investment will
continue, with the attendant adverse snvironmen-

tal consequences for the bordar region.
=Ciinton Administration,
November 19932

Reality

Contrary to the promise, since NAFTA, the
problems have increased. NAFTA has caused a
jump in industrial activity in the Mexican border
2one and a 20 perceht increase in maquiladora
workers without appreciable improvements in in-
dustrial waste or human health infrastructure.
Many communities still lack both access to water
and sewage systems. Some border infra-struc-
ture and cleanup projects that predated NAFTA
now have been halted with the Mexican aconomy
reeling and NAFTA's spotlight dimmed.

hortly before the NAFTA vote, the U.S.
Government Accounting Office (GAO)
conducted 2 site inspection of six new U.5-
owned maquiladora plants lacated along the U.S.-Mexi-
can border. As documented in the August 2, 1992 study,
U.S.-Mexico Trade: Assessment of Mexico’s Environmental
Controls for New Companies, not ane of the U.S. compa-
nies had filed an environmental impact appraisal as then
required by Mexican law. According to the report, a fed-
eral environmental official in the Mexican government
stated that the lack of compliance is widespread and not
confined to U.S. majorityowned maquiladoras.?
Another GAO report published November 1993 in-
vesiigated the work environment at gight U.S.-owned
maquiladora auto parts plants. The specific violations
are detailed in a 1995 Invesior Responsibility Research
Centerreport. "GAO's consultants in the swudy observed
‘varving degrees of hazards in four areas: ergonomic,
safety, physical and chemical.” The consultants said that
‘some of these hazards were serious, although none pre-
sented an imminent danger (o the workers' lives or
heaith.” U.5, Occupational Safety and Health Adminis-
tration officials said the types of hazards observed are
present in some U.S. auto parts as well, said GAO.
“Most of the maquiladora plants lacked seven of the
10 hazard-specific iraining programs GAO’s consultants
felt necessary. Only one of the eight plants had a com-
plete hazard communication program... The consult-
ants said the most serious hazard observed at all eight
plants ‘involved workers' exposure to hot, moving or
sharp machine parts because of lack of protective guard-

- ing." Six plants had inadequate (or inadequately

marked) exits, or doors blocked by materials and cars...”

“Generally, said the study, ‘the planis did not have the
specific programs to idenufy and monitor the levels of
conlaminates to which the workers may be exposed.’ -8

Background on the Maquiladora Zone

A U.8.-Mexico border free trade 2zone running from the border 20 kilometers into Mexico was established
in 1965 under the Border Industniafization Project, and through a serias of adjustments lo U.S. and Mexican
taritf and tax rules. In 1972, the 20 kilometer zone restrictions were relaxed so that maquiladoras could
operale throughout Mexico, except for several large industrial arsas.* Under the program, corporations could
focate factonies in the zone and send products manutactured there into the United Statas with taritfs charged
anly on the vaiue added 1o the product in the zane.5 Thus, U.S. companies could send auto or electronics
parts to Mexico to be assembled by low-wage workers, and then send the finished product back into the
United States paying duties only on the labor value added fo the parts.

Hundreds of industrial facilities, including those producing or using tethal toxics, filled a region which did
not have even the most basic industrial waste or human sewagé capacities.6 The limitad enviranmental and
heaith laws on the books were not well enforced, allowing relocating companies fo avoid environmental and
worker safely compliance costs by sirply dumping their industrial waste info rivers and on the ground.
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:; Such lax enforcement provided a special Jure for the
most polluting and dangerous industries. Included was
the electronics assembly industry, which uses highly toxic
solvents and has a large presence throughout the border
region, especially in Tijuana and Matamoros. Similarly,
California's furniture industry, painting and other chemi-
cal-related industries have relocated to the maquila zone
to avoid the United States’ and especially California’s
environmental laws. Heavy metal smelung plants, such
as those processing lead, shipped operations into the
maquila zone from throughout the United States.

With NAFTA, “[M]aquiladora devel-
 opment will tend to be dispersed away
¢ from the border area to other paris of

Mexico, thus reducing its impact on
the border area.. If NAFTA is not

_ lemented, incentives will continue

under the maquiladoras to locate

facilities in the border areas, thus
exacerbating environmental pressures
. on the border, such as loss of habita,
adverse impacts to endangered and
": threatened species, and reductions in

groundwater levels.”
—Clinton Administration,

NAFTA Report on Environmental fssues,
November 19939

Besides the threat posed to the border environment
and public health by industrial pollution, rapid and un-
regulated industrialization along the border caused a
populadon explosion in a region without basic public
health infrastructure such as housing, residental sew-
age and water and electrical service. The presence of
the maquila plants caused the border area population
to nearly double; about six million Mexican families
from the interior relocated to the border during the
1980's in search of maquila factory jobs. )0 From Nuevo
Laredo 10 the Gulf of Mexico, the populaidon doubled
from 1.5 million in 1985 to 3 million in 1998.11

Maquiladora facilides in Mexico experienced enor-
mous growth in the 1980s following Mexican currency
devaluations. During the period 1983-88, the number
of magquiladora jobs grew by an average of 19.7 percent
annuall}:12 The number of Mexican workers emploved
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by the maquiladora industry rocketed from 127,000 in
1982 to 430,000 by the end of 1988.13

This population explosion overwhelmed an already
inadequate public infrastructure in communities along
the border from Matamoros to Tijuana. Neighborhoods
known as “colonias” sprang up in all of the maquila fac-
tory areas where basic necessities such as running wa-
ter, drainage and sewage svstems, roads, bridges, elec-
tricity, schools and hospitals were not provided, much
less housing (see sidebar on page).

NAFTA Promise: NAFTA Will Reverse
Concentration of Industry and Popula-
tion Along the U.S./Mexican Border

One of the core pro-NAFTA arguments was that
NAFTA would improve the environment and public
health along the U.S.-Mexico border. Under NAFTA,
industnia) development was supposed to be dispersed
throughout Mexico, reducing the enormous environ-
mental and health pressures on the border region, thus
alleviating the pr of industrial waste accumulation
and the lack of public infr: uppori  eatly
expanding population.

The notion that NAFTA would disperse border in-
dusiry became the mantra of corporations supporing
NAFTA. For insiance, Calman Cohen, of the Emergency
Comminee for American Trade, a pro-NAFTA lobbyving
group comprised of large U.S. corporations, pledged to
Congress that NAFTA would rrverse the concentration of
maquila facilities. In 1993 testimony before the House
Foreign Affairs Committee he claimed:

“In a sense, what is occurring on the border area is
an aberration, rather than emblematic of what will
occur under NAFTA... Manv of those facifities that
are close to the border that are described are ones
that would be eliminated under NAFTA, Those were
not set up for, in many cases or almost in all cases, for
sale of products in Mexico, but for the use of of low-
wage workers to put together parts and
components...So for those who ave Irying to say that we
will see more facilities such as those on the border, I say il is
180 degrees the other way. Those are the facilities that will
be eliminated. 20

This promise of border deindustriatization was ech-
oed by the Clinton Administration in iis November, 1993
report, The NAFTA: Report on Environmental Issues. In this
document, the Administraion promised that the eco-
nomic changes that would come from NAFTA would
“disperse industrial development away from the already
stressed border area of Mexico...Without NAFTA, it is
more likely that intense border investment will continue,
with the attendant adverse environmental consequences
for the border rleg'iq:m."2l

In the report, the Administration made a number of
specific assurances of improvements in public health,
air and water, and area wildlife, as well as a reduction in



! Clinton Administration Promises: NAFTA
Will Reduce Border Maquilas, Improve
Public Health and the Environment
. Before the NAFTA vote, the Clinton Adminisration predicted
 dire public health ouicomes if border area development continued
» a5 ithad pre-NAFTA. Per the Administration, with NAFTA, “the mix
- of border and interior industry growth should tend to keep up with
_the need for new jobs for border populations and keep migration
. down from the interior, due to employment opportunities closer to
other urban centers.”14

- Public Health: Withoul KAFTA, "It can be presumed that addi-
tional development will continue to take place on the Mexican side
of the border... Without NAFTA, the key infectious diseases would
% gontinue to be major problems at the same incidence levels, par-
+ figularly Hepatitis A, tuberculosis and the diartheal diseases. Dete-
- riorating sanitation/water supplies could result in cholera outbreaks
In border communities which, thus far, have not occurred...accidents
and chronic diseases would increase slowly with the population
increase and the absence of resources for effective prevention
campaigns.”! SHazardous waste: Without NAFTA, “the continua-
tion of the maquilacora program is likely to result in increasing in-
dustrial activity in the border area, with associated growih in gen-
eration of hazardous waste."18

Non-hazsrdous Waste: “[implementation of The NAFTA may re-
: duce the growth of waste along the U.S.-Mexico border by decreas-
" ing incentives for industries and populations o locate along the
- border...In the absence of NAFTA, the continuation of the
_ maquiladora program s likely 1o result in increasing population and
" industrial growth rates along the U.S.-Mexico border.17

. Afr Quaiity: “Without NAFTA, the continuation of the maquiladora
program is likely to resutt in more rapid growth in air emissions in
the border region, since incentives will be maintained for compa-

. nies to build facilities near the U.S.-Mexican border. Such facilities

, 8re likely to be associated with further population increases, which

“will, in tum, contribute additional sources of air pollution in the form
of motor vehicle emissions ang pollution from residential heating
tuels18

Water Quality and Supply: “Withoul NAFTA, the United States

and Mexico may have ditliculty sustaining their curent leve! of co-

operation in projects designedto maintain water quality.. Moreover,

In the absence of NAFTA, incentives for companies to focate faili-

ties in the border region will continue, resulting in additional strains
. on aready scarce water sources.*!

3 These promises are worth noting, first, because they show that
promised imptovements in border heatth and the environment re-
quire that NAFTA disperse maquila developmerr and second, thess
promises specificaliy reveal the Clinton Administration's con-
clusion thet sn incresse in industrial concentration would have
a devastating impact on public hesith and the environment

llong the border.

hazardous and non-hazardous waste, which would oc-
cur as a result of NAFTA reducing industrial concentra-
tion along the border.22

These promises are worth noting, first, because they
show that promised improvements in border health and
the emvironment require that NAFTA disperse maquila
development and second, these promises specifically re.
veal the Clinton Administration’s conclusion that an increase
in industrial conctration would have a devasiating impact
on public health and the environment along the border.

NAFTA Reality: Border Industrlaliza-
tion, Maquilas and Assoclated Envi-
ronmental and Health Problems In-
crease, Not Decline After NAFTA

“Everybody I'd talked to had predicited that with
NAFTA, the maquiladora industry would disap-
pear,” said Miguel A. Conchas, the president of
the Laredo Chamber of Commerce. "But it tums
out in the second year of NAFTA, with the peso
devaluation, they’re going strong."23

Nearly rwo vears into NAFTA, the pact has not slowed
the industrialization of the border. Instead, the region
is experiencing more growth, without appreciable im-
provement in social or environmental infrastructure.

The number of Mexican maquiladora workers rose
more than 20 percent in the first 21 months of NAFTA,
from 546,588 in December 1993 to 689,420 at the end
of September 1995.24 As of the summer of 1995, more
than 85 percent of these workers were employed ina
one of the six Mexican siates which border the United
States: Baja California Norte, Sonora, Chihuaha,
Coahulla, Norte Leén, and Tamaulipas.<?
ﬂ

“The industry really went
through a hiatus of three or four
years of relative flat growth...
Now we've had 10 months of
not only a lot of inquiries, but
tremendous commitments. "°

—Donald Michie,
NAFTA Ventures, Inc., June 1995,

The increase in maquiladora employment began
before the peso devaluation. According to Lucinda
Vargas, an economist with the U.S. Federa] Reserve,
maquiladora employment grew 5.6 percent during Janu-
ary-August 1994 compared with the same period in 1993.
Employment growth in the border area was clearly grow-
ing faster than in the interior.27 In all of 1994, SECOFI,
Mexico's Commerce Ministry, approved 258 permits to
LS., Mexican and other companies 10 operate maquilas
throughout Mexico.28 In just the first five months of
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1993, SECOF1 had approved 174 such permis.29 In the
~ period from January to November, 1995, nearly 400 new
~ maquiladora facilities opened.30"The industry really
went through a hiatus of three or four vears of relative
flat growth,” said Donald Michie, who heads the El Paso,
Texas maquiladora consulting firm NAFTA Ventures,
Inc. “Now we've had 10 months of not only a lot of in-
. quiries, but remendous commitments,” he said in the
.~ fate spring of 199531
It is estimated that in the Mexican state of Baja Cali-
" fornia Norte, in the cities of Ensenada, Tecate and es
" pecially Tijuana and Mexicali, a company either arrives
- or expands at the rate of more than one a week.32 “This
is the fastest growth in the country,” said Carlos
=, Fernandez Ru.iz, secretary of economic development for
- Baja California Norte.33
Companies like Sanye, Sony, Hasbro, Daewoo and
others are adding capacity to increase production of
televisions, 10y3, medical equipment and electronic com-
pom:nt.r..s4
Not surprisingly, maquiladora exports to the United
States in the first five months of 1995 were up 20 per-
cent from the same period in 199485 Magquilas now cre-
ate more than 33 percent of Mexico's manufacturing
output. The maquila industry is now second (behind
* petroleum) as the nation’s largest generator of foreign
’ cl.lrrency‘?’6

. NAFTA Incentives for Maquila Growth

NAFTA's provisions were more focussed on invest-
ment rules than on traditional wrade issues such as low-
_ ering tariffs and quotas. While NAFTA's average 10 per-
_cent tariff cut did not benefit firms operating under the
. maquila zone’s special reduced tariffs, NAFTA's new
% investment protections certainly did. NAFTA's passage
¢ spurred increased foreign investment in the maquila
growth among U.S. manufacturers looking for cheap
labor and weaker enforcement of labor and environ-
mental standards by providing U.S. manufacturers with
new investment protections. Indeed, NAFTA provisions
guarantee indemnification in the event property is be-
ing natonalized.37 “NAFTA provides for cerwinty for
investors,” said Raul Urteaga-Trani, commercial coun-
selor to the Mexican Embassy’s NAFTA office. “There is
_a guarantee that your investments are secured.” Under
“NAFTA, Mexico provides national reatment to inves-
" 1ors from the United States and Canada, treatment equal
1o that enjoyed by domestic investors under the corre-
sponding Mexican law.38 Further, NAFTA’s dispute reso-
Iution system provides prospective U.S. investors with a
means to avoid the difficult Mexican court system, and
still have a venue for adjudication of commercial dis-
putes, 39 As well, NAFTA's investment rules greatly con-
strain any local control over regulation of foreign in-
vestments. 40
' Moreover, as NAFTA critics had predicied, to best
exploit NAFTA's new investment protections, U.S. in-

vestors reeded 1o sway near the Mexican border. Most
importanty, poor ransportation infrastructure within
Mexico deters setting up manufacturing facilities in the
interior when the largest market of the products is ex-
port to Lhe United States. By

NAFTA Promotes Trans-shipment, Border
Investment by Non-NAFTA Countries

New factories from other countries are also coming to the bor-
der post NAFTA, adding to the concentration. Non U, 8. or Cana-
dian manufacturers who do not quality for NAFTA's investment
guarantees are stll able to gain special access to the U.S. market
through NAFTA. By producing in Mexico, foreign companies &5-
tablish an export platform into the United States with lower tariffs
and quotas, Transportation problems in Mexico’s interior draw these
investors to the maquila border zone. Japanese and Korean com-
panies like Sanye, Daewoo and Sony have developed facilities in
the Tijuana area since NAFTA 41

Shorlly after the NAFTA passed, the Joumal of Commerce re-
ported on the surge in investment in the maquiladora region by
Asian textile and appare! manufacturers who regularly filled their
U.S. import quotas. By sending goods through the maquiladora
zone, these firms could tranship additional goods into the United
States above their quotas. For example, early in 1995, the Mexi-
can ambassador to Indonesia met with indonesian textile expon-
ers 10 encourage them to use his country as a stepping stone into
the U.S. market: "You could export batik cloth, forinstance, and we
will tailor it and expont ft to the United States as Mexican products,”
Jorge Paiacios teld a Jakarta meeting of Indonesian cempanies in
garly 1995 42

locating near the border, factories have almost immedi-
ate access to U.S. highwavs and railways for importing
parts 1o their Mexican factories and exporting assembled
goods to the U.S, consumer market. In addition, many
North American maquila factory managers want o live
on the U.S. side of the border and commute.43

Peso Devaluation After NAFTA Further
Slashes Maquila Worker Wages

After one year of moderate post-NAFTA maquila in-
dustrialization growth, the major December 1994 peso
devaluauon made setting up a maquila faclory even
more lucrative. Maquila wages are paid in pesos, while
earnings are made in dollars. Thus, the devaluation cre-
ated an immediate boost in profits for foreign maquila
investors.

Measured in dollars, the overall hourly labor cost,
including benefits, in the Mexican maquiladora indus-
try dropped from 52.61 in 1994 10 $1.80 in 1995.44 Some
maquila factories grabbed headlines for their "generos-
ity” by giving workers 2 4 to 10 percent pay raise, while
the real value of the workers’ wages had fallen 50 per-
cent. Thus, Zenith, which employs 18,000 workers in
five Mexican plants, expects to save "tens of millions of
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do'lars” in lower manufacturing costs in 1995 due 10
t'he peso devaluation 42

Meanwhile, the so-catled “peso crisis” has now becoms
lhe new peso reality. A June, 1995 Ciemex-WEFA fore-

cast projected that the buving power of Mexican work
erswill not return to 1994 levelsin this century.47 Thus,
looking into the future, it is the posti-devaluation ex-
change rate that must be used to predict the rate of
maquila development and its related environmenial
impacts. Afier sliding from 3.1 pesos 1o the dollar when
NAFTA was passed, to 3.5 pesos 10 the dollar in Decem-
ber 1994, the peso plummelted even further to 6.2 pe-
80§ to the dollar by January 1995. The rate setted at
about 6 pesos for several months, fell again, setding at
around 7 to 1 and then early November 1995, sunk to
an alktime low of 8 to 1 before sewling at 7.4 in mid
December.48 Some economists now say that this ex-
change rate, or one more devalued, more accurately
reflects the comparative value of the two currencies, and
that the peso was maintained at a falsely inflated jevel
for reasons of the Mexican government’s domestic and
international political image.

A June, 1995 Ciemex-WEFA fore-
cast projected that the buying power
.‘ of Mexican workers will not return
i to 1994 levels in this century.*6

Post-NAFTA Border Industrialization:

Transforming to Full-Line Manufacturing

: The combination of NAFTA, the peso devaluation
and general industry trends is changing the nature of
the maquiladora industry from assembly plants pre-
NAFTA to full fledged manufacturing faciliies post-
NAFTA. “The maquiladora program will not be affected
by NAFTA and will continue to operate under the flex-
ibility provided by the agreement,” according 10 Maria
Telles-McGeagh, Director of the Border Research Insu-
tute of New Mexico Siate University in Las Cruces. “It
will be transformed into another kind of animal, and it
will do so because of the options open to it."4% “The
business has changed. It's no longer just assembly. It's
truly evolving into manufacturing and distribution,”
noted Sean Doyle, a San Diego consuliant to compa-
nies considering operations in Tijuana and Mexacali. 50
“Forget the name maquiladora,” said Carlos Fernandez
Ruiz, secretary of economic development for the stale
of Baja California \one "It will become national in-
dusurial exportation. "51 Raul Urteaga-Trani, commer-
cial counselor to the Mexican embassy’s NAFTA office
agrees. “More and more, maquiladoras are becoming
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complete incusirial facilides,” he said 92

“Forget the name maquiladora...]t
will kecome national industrial
exportation. ™’

—=Lariys Frmandr: Ruiz,
Seeretary of Economic Development for Baja
Califernia Norte.

According to Mike Patten, Editor of the maquiladora
industry trade journal, Twin Plant News, another change
in the maquiladora industry is the “orend toward large
muluinationals. Generally speaking, the smaller 15-30
person shop is bemg replaced by the larger mulina-
tionals,” he said. 2% According to Pauen these new larger
plants “are the best in the world™ 55

“More and more, maquiladoras
, mag

are becoming complete industrial

facilities. ¢

—Raut Ortega-Trani, commercial conselor 1o the

Mexiran Embassy.

While the scheduled elimination of the tax benefits
of the acual maquiladora program at the end of the
decade is well known to the companies that are currently
opening and expanding maquiladora operations, the
“safery” provided by NAFTA's investment rules and the
new realiv of a devalued peso are the real attractions of
the maguiladora zone to large multinational firms. Sim-
plv. invesiment in Mexico along the border under
NAFTA ensures cheap production with secure invest-
mens and easy access io the LS. consumer market.

£merson’s Electric Company’s motor division oper-
ates several maquiladoras in Mexico. “We would still
continue 10 build even if there'was . a maquiladora
program because you can buiid the motors cheaper
down there,” says company spokesperson Tom Wade,
who is based in Laredo Texas.63

U.S.-Mexico Border Environment
and Health Worsen

NAFTA has spurred unconwrolled industrial growth in
the border region, bringing a 20% increase in popula-
tion without appreciable inprovements in industrial waste
and humnan health infrastructure. Many communities still
lack both access to water and sewage systems. In some
cases border infrastructure and cleanup projects that
predated NAFTA now have been halted with NAFTA's
spotight dimmed and the Mexican economy reeling.

According o Mexican Foreign Secretary Jose Angel
Gurria, Mexico has put on hold participation in border




environmental projects because the economic crisis has
led 10 a nearly 10 percent cut in the Mexican federal
budget." For inswance a planned project to install gas-
burning furnaces in maquila brick-making factories has
been halted. This means those faciories will continue
- their current practice of burning old ures as fuel—a
= major source of border pollutams.57

NAFTA promoters’ promises that NAFTA would cre-
" ate resources for environmental enforcement and

* cleanup have not been met. Nearly two yearsinto NAFTA,

the limited promises for environmenual improvements
made o sell NAFTA largely have been broken.

Many of the long list of new efforts in enforcement
and cleanup pledged as a condition of NAFTA passage
+ were either abandoned before they were initiated, or
< are now halted in their early stages.68 A major sewage
" wreaunent project in Laredo has been halted because
the Mexican government has dusconunued its financial
contribution to the joint pro;ecu 9 (See chapter 4 for
more in canceled water reatment projects.) Meanwhile,
in the United Suates, the Republican-controlled Con-
gress has been cutting the funding of environmental
projects that direcuy impact the health and safety of the
U.S. border environmental communities.

Pete Emerson, an economist with the Environmen-

: (al Defense Fund (which supported NAFTA) wied 1o
. find out how much would be spent on environmental
protection during meetings with government officials
. in Mexico City in the spring of 1995. “1 couldn’t get an
. answer,” he told a reporter for Cox news.
When Dick Camp of the Border Ecology Project asked
. Mexican officials how much money would be available
" for the Mexican government to spend on environmen-
! protection after_the peso collapse, he said he was
* told “there’s zilch."7]

According to Jose Luis Samaniego, a top official at
the Mexican federal environmental protection minis-
try, inflation is expected to cut in half the value of
Mexico's environmental protection budget, since most
of the equipment used for environmental cleanup needs
1o be imported. 72 '

As well, contributions to state and local budgets by
the Mexican federal government have been drastically
reduced. According to a recent report by a Mexican
opposilion political party released earlier this year, at
jeast four states risk going bankrupt./~ For instance, the
Mexican federal government has cut its contribution to
Ciudad Juarez's city budget by 80 percent as part of its
economic crisis plan.

Hazardous industry Waste

According to & 1995 report, maquila plants generate approxi-
mately 164 tons of hazardous waste each day.57 Most of this waste
should have been retumed to the United States for proper disposal
under a 1983 environmental treaty between the two countries,
known as the La Paz Agreement. As a signator of the La Paz Apree-
ment, the United States shares in the responsibility to ensure that
maquiladora waste is returned the United States for treatment 58
Of the daily 164 tons of hazardous waste generated by maquila
plants, approximately ninety tons were fetumned to the United
States. 59 Thirty tons are disposed of in Mexico under national pro-
grams and forty four tons are :maccounted for.50 On an annyal
basis, this would cumutate to apout 50,000 tons of hazardous waste
each year, 14,000 tons of which is unaccounted for. Furthermore,
in 1993, SECOF| reported that 98 percent of maquila factoties lack
reatment systems for their wastewater.8! Much of this waste is
not property disposed of, or accounted for, but most likely winds up
in Joca! municipal landfills and dumped down the drain contaminat-
ing area water and soil.

Of the hazardous waste exported from Mexico to the United
States in 1994, the first year of NAFTA, 85 percent came from one
of the six Mexican berder states or Baja California Sur. 62 Amost
70 percent of the waste transported [egally to the United States
was disposed of in Arkansas, Arizona, Galifornia or Texas. 53

Residents in both Mexico and the United States are being put
at risk from illegally dumped hazardous wastes. lllegally dumped
hazardous waste contaminates rivers and groundwater, dispers-
ing the toxins through a broad geographical area. As wel, the wa-
ter these toxics contaminate is used to imigate crops consumed in
both countries.

Since the cost of proper hazardous waste disposal is the main
reason for illegal dumping, the leading maquila business journal,
Twin Plant News, reports that the depressed economic conditions
accompanying the December 1994 peso devaluation has created
even greater incenlive for illegal waste dumping.s"' The Mexican
government has officially stated that Mexico's economic problems
will make it even more ditlicutt for Mexico to contribute to clean-up
along the border,
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Chapter 2

Hazardous Waste Along the Border

Promise

While the potentially adverse afects of NAFTA on haz-
., ardous waste do not appear to be significant, the impacts
-~ inthe absence of NAFTA could well be substantial... In
- the absence of NAFTA, the maquiladora program will
* eontinue to provide incentives for companies to locate
I~ tacilities along the U.S.-Mexican border. These faciliies
= will generate increasing levets of hazardous wastes, which
will need to be transporied back to the United States for
management.... Maxico may be unable to obtain adequate
funding to build an effective regulatory infrastructure and
waste management capacity in Mexico. As a result,
_ Mexico will continue to depend on U.S. facilities to prop-
ery manage it's hazardous wastes. Finally, without addi-
. tional cooperative programmatic and enforcernent efforts,
. there is a greater likelihood that hazardous wastes im-
i ported into the United States will evade protective U.S.
- hazardous waste laws, and thus increase nisks from po-
. tentia! mismanagement of these wastes.”>

—Clinton Administration
November, 1953

Reality
s Since January 1994, there has been a conslant in-
L crease in hazardous waste production in the border area.
. From 1988 to the end of 1894, the amount of hazardous
waste received from Mexico in Region 6, Texas,
ncreased more than five fold.”8
The Consejo Nacional de Industriales Ecologistas-
CONIECC (National Council of Environmental Industrial
Businessmen) confirmed the problem: “the inspection ot
_ the maquiladora industry is virually non-existent...which
, 188 greal environmental problem for Menxico."77
5 The peso devaluation has exacerbated the illegal
* dumping of hazardous waste. “The amount of unre-
" gorded waste has increased. The maguilas are pro-
ducing more, and by producing mors, they are gener-
. ating more waste and the government regulators now
have less resources to track them with,” according to
" David Eaton, a professor of border and environmental
law in the Mexican Technological Institute of Monterrey
and a legal researcher for the National Law Center for
Inter-American Free Trade.”8
10 + NAFTA's Broken Promises: The Border Belrayed

T he wracking and disposal of hazardous waste has
been one of the largest environmental issues fac
ing Mexico since the opening of the maquiladora
program in the mid-1960’s. A starding amount of haz-
ardous waste generated in the maquila zone has never
been disposed of properly.

Maquila waste is supposed to be returned toits coun-
vy of origin for prq)%er disposal, according to the 1983
La Paz agreement./? Unfortunately, very litde is actu-
ally returned, posing hazards for people and the envi-
ronment on both sides of the border. Recent statistic
show that about 54 percent of toxic wastes are returned
properly to the United States.80 More than one-quar-
ter of hazardous waste from the maquila zone, roughly
44 tons per day, has an unknown end. 8l

NAFTA Promise—Toxic Cleanup and
Better Accounting for Waste

During the NAFTA debate, proponents staled that
NAFTA would usher in a new era of cooperation between
L.S. and Mexican environmental enforcement agencies.
New “high tech” hazardous waste accounting systems were
touted by the EPA, and its then—counterpart in Mexico,
SEDUE. HAZTRAKS, as the waste tracking system is
known, would be the tool to catch the environmental
criminals who put the lives and health of thousands of
people on both sides of the border in jeopardy. Without
the new level of U'.8.-Mexico cooperation NAFTA would
bring, NAFTA proponents argued, already serious haz-
ardous waste problems at the border would get worse,

In promoting NAFTA passage, EPA Administrator Carol
Browne e of great expectations for the HAZTRAKS
systemn: “...]W}e have developed a binational dawabase for
vacking hazardous waste shipments from the maquiladora
industry on both sides of the border. This database prom-
ises 1o be an essential tool for monitoring compliance with
hazardous waste shipments laws on both sides of the
border...We have been working to increase binational in-
teracion and cooperation in investigating environmental
violations. This cooperative interacton has already led to
an increasing number of enforcement actions against ille-
gal hazardous waste shippv.ers."82

NAFTA Reality—Hazardous Waste
Dangers on the Rise
Hazardous waste production and transportation has

been increasing since the late 1980s at a steep rate.
From 1988 to the end of 1994, the amount of hazard-



ous waste received from Mexico in EPA Region 6, which
contains Texas, has increased roughly five fold 84 The
growth in maquiladora industry production following
NAFTA was further intensified by the devaluation of the

* peso, increasing hazardous waste production in the bor-
.. derarea. According to EPA Region 6 official Joe Shultes,

there has been a 30% increase since last year in hazard-
ous waste coming accross the border.83

Toxic Puddies Where Childien Play

An accident involving an eight-year-old Juarez girl in June 1993
underscored the severe problem of toxic contamination in some

- magquilas. Clara l.ucia Esparza was playing tag outside the gates

P

of the Juarez Candados Presto faclory, a subsidiary of Prasto Lock,
of Garfield, New Jersey, when her foot slipped into a hole filed with
toxic waste. “As | walked, it fek like my foot was full of spines,”
recalied the child,¥! Clara's foot was bumed by a caustic solution
of chemicals which local residents said came from the plant. Offi-
cials at the plant declined to comment.

Loca! residents complained about the pollution, and the Mexi-

. can government closed the electroplating plant for two weeks.

ST

-

o

Months later, it was business as wsual at the Candados Presto
factory and neighbors began to protes! outsige the plant, demand-
ing the plant be cleaned up. 92 The Mexican govemment perma-
rently ciosed the Presto Lock facility in December, 19939

In a situation that is all too typicaf of the environmental clean up
promises made during the NAFTA debate, two years into NAFTA,

. 472 drums labeled cyanide and sulfuric acid were found at the

Candados Presto site in Jua'r_ez.94 The Mexican govemment had

" aliowed the plant to clean up under federal supervision before it

was shut dowr), but apparently not all the toxic chemicals were
removed.9% Presto Lock is no longer active in Juarez. and no longer

. 8ppears in New Jersey tefephone listings. On May 18, 1995, the

» Mexican environmental protection agency, PROFEPA, gave

Candados Peresto 10 days to remove all foxic chemicals from its
former maquiladora. 96 The complaint charges unidentified parties
with failure 1o dispose of hazardous materials and the unautho-
rized removal of equipment and machinery from the plant. it also
charges the owner of the land leased to Candados Presto, a real
estate company called En Mobiliaria de! Bravo, $.A., with failure to
clean the site after the plant closed 37

In an August 1995 Excelsior interview, Mexican Ecol-
ogy Commission President Oscar Canton Zetinareported:
“each year seven million tons of toxic wastes are, without
control, illegally dumped in drains and marine waters.
Only one percent are under surveillance in the coun-
u'}'."BGThe Consejo Nacional de Industriales Ecologistas-
CONIECO (Natonal Council of Emironmental Indus-
trial Businessmen) confirmed the problem. “The inspec-
tion of the maquiladora industry s virually non-existent...
which is a great environmental problem for Mexico,” re-
ported an August 1995 story on the CONEICO analysis

of the situation in the newspaper Excelsior87

The peso devaluation has exacerbated the iliegal
dumping of hazardous waste. “The amount of unre-
corded waste has increased. The maquilas are produc-
ing more, and by producing more, they are generating
more waste and the government regulators now have
less resources 1o track them with,” according to David
Eaion, a professor at the Technological Institute of
Moenterrey.

Eaton also believes that the peso devaluation “has
created additional incentives to dump wastes ille ally.
Mexico imports the vast majority of the equipment used
:0 dispose of and transport hazardous waste. Subse-
quenuly, prices have risen considerably at a time when
companies must tighten their beits. Proper disposal of
hazardous waste has become a luxury many companies
cannot afford,” he wrote.

Entries in the HAZTRAKS
database indicate that of the
101 maquiladoras in the Baja
California border city of
Mexicali, only 20 have ever filed
a manifest showing compliance

with proper waste return. 190

Ohbservers report that much of the waste still simply
is washed down the drain by plant employees. For ex-
ample, in May 1995, the newspaper Diario de Juarez
reported that in Ciudad Juarez, of the 352 industries
which generate hazardous wastes, only 70 piants re-
poried proper disposal in Mexico or of the waste being
returned 1o its country of origin. %0 Thatmeans that only
20% of the Ciudad Juarez maquilas generating hazard-
ous waste are disposing of it properly.

Proper hazardous waste management in Mexico
should be a prime concern for all North Americans.
When wastes are dumped illegally, they contaminate riv-
ers and groundwater. This means contaminated drink-
ing water for Mexicans. Moreover, the same water is used
toirrigate crops—which, under NAFTA, are increasingly
consumed in all three NAFTA countries.

As well, only a small percentage of companies prop-
erly pre-treat waste 10 remove metals and toxics from
waste, The contamination of industrial wastewater with
such metals and toxics poses serious additionat prob-
lems 10 the effectiveness of any prospective border waste-
water treaunent facilities. These metals and toxics de-
sirov the bacteria required to operate the activated
sludge process through which residential wastewater is
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cleaned.98 Some believe that the increase in 1oxic waste
is the cause for problems with the sewage and drainage
systems in Ciudad Juarez, Mexico. “Waste drainage fa-
cilities are collapsing,... thev believe toxic waste is being
dumped, and it is eroding the pipes”according to Rich-
‘ard Boren, the El Paso coordinator for the Internatdonal
Environmental Alliance of the Bravo.99
Meanwhile, with the amount of hazardous waste pro-
ducton increasing with each vear of NAFTA, the much-
touted HAZTRAKS program, has not been effective in
reducing the illegal disposal of hazardous waste. While
a fine concept, in practice, the HAZTRAKS process is
so cumbersome that, even if it does nab a hazardous
waste dumper, it is six or more months after the deed is
done.}01 And, even when a ‘Responsible Party' is iden-
tified, the program does not provide authority or funds
to remediate the situation, or deal with the resuiting
heahh problems.w2 .
Despite its shortcomings in remediating the growing
post-NAFTA hazardous waste problem in the border
I KSha ed up some uselul and dis-
wromng wformation in Mexi h  ard to the
amount of waste generated there ana tne amount re-
turned to the United States for proper disposal. Entries
in the HAZTRAKS database indicate thai of the 101
‘maquiladoras in Mexicali, only 20 have ever filed a mani-
fest showing compliance with proper waste return, 103
Although touted as a binational monitoring system,
the HAZTRAKS dauwabase is only fully operational in the
" United States. HAZTRAKS is a computerized system and
L a serious problem is inadequate computer support in
‘Mexico. Although SEDUE, the Mexican environmentai
agency in exisience when NAFTA was debated, had com-

-

puters, that agency was eliminated in a reorganization.
After NAFTA passage, SEDUE's computers went 10
PROFEPA (Procuraduria Federa) de Proteccion af
Ambiente!. the agency which assumed SEDUE's envi-
ronmental jurisdiction. In this reorganization, three
Mexican border states were lefi withoutcomputers. One
of these was the state of Chihuahua, which is the largest
single generator of hazardous waste.104 The U.S. EPA
had notreceived any 1995 HAZTRARS daia from Mexico
undil recend}'.wf’ Finally, in late November 1993, all
three states were provided computers, not by their gos-
ernment, but by the EPA. These states are in the pro-
cess of updating their pasi data. The EPA has now re-
ceived 1995 data that is fairly complete, except for that
from Chihuahua.106 Thus, the HAZTRAKS database is
missing months of data from one of the most crucial
states, and has not been fully operational for nearly all
of NAFTA's second year.

Nuclear Waste

An indication of the post-NAFTA disregard for the
! d safery of © residents a e environ-
ment is a proposed “townevel"107 puctear wastie dump
at Sierra Blanca, in Hudspeth County, in west Texas. The
proposed dump is also a vivid example of the post-
NAFTA reality of failed environmental and health im-
provement promises.

In the spring of 1395, approval was given for New York
Ciry to dump its sewage sludge here. Local residents op-
posed (o the sludge dumping have used daw from the
New York Deparunent of Environmental Quality 1o show
thai the sludge conuains Jead, arsenic, and cadmium.
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Sludge Dumping

Already at the proposed Siera Blanca radioactive waste site is
a dumping ground for waste tor sewage sludge, also known as
. biosolids. Sierra Blanca is already receiving sewage sludge from
New York City at a rate of 225 tons per day under a £ year contract
with the Merco Joint Venture Company, a corporation chartered in
New York state. 198 Based onthe average composition of the sludge
using figures provided by the New York Department of Environ-
mental Quality, Save Sierra Blanca's Addington calculated that in
the course of one year, Merco deposits 3,357 pounds of arsenic,
3,021 pounds of cagmium, 260,503 opounds of copper, and 85,089
pounds of Jead on fts tract of land. 199

According to the New York Times, Merco used all means nec-
. essary—putting 40 local public officials on its payroll and spending
$568,000 on public relations, to get Texas state approval of its
project. The approval process, which usually takes months, took
only 32 days for the Merco project, placing the largest sewage
sludge project in the world only 16 miles from the Rio Grande.10

Add this 1o & string of other proposed hazardous waste dumps
along the border (many of which are slated 1o handle maquiladora
waste}, and you have an impoverished, minority community bear-
ing the brunt of the waste for the profits of distant corporations.
© Qver 70 percent of the residents of Hudspeth County, Texas, where
2 Sierra Blarica is focated, are Hispanic and over 40 percent of the
 residents five below the poverty line. 11

. On September 19, 1995, the U.S. House of Representatives

denied a “compact’ between Texas, Maine and Vermon!, which
 requested approval for Texas to accept radioactive waste from
- Maine and Vermont,12 However, Cong # lthe
" dumps’ proponents to bring the bifl, H.R. 558, up again, and Texas
wilities have been lobbying federal legisiators who voled against
* the compact. Texas is going ahead with plans 10 establish a dump
~ to be used for Texas-generated radicactive waste, for which it does
not need approval by the U.S. Congress.113

Despite protests from local citizens and nearby Mexi-
can officials, this poor, isolated and largely Hispanic com-
munity also remains a primary target to be turned into
the nuclear dumping ground for Texas, and, quite possi-
bly, other states across the country. Scheduled to open in
1997, the Sierra Balnca nuclear waste site will permanently
* store nuclear power plant waste from Texas, and, if the
- U.S. Congress approves, from Maine and Vermont, with
" the possibility of adding many other states.

The site is in “the most tectonically active area within
the state of Texas," according 1o a licensing document
filed with the Texas Low-Level Radioactive Disposal Au-
thority.} 14 There have been three earthquakes in the area
* in the past two years, including an earthquake in April
1995 that measured 5.6 on the Richter scale near Alpine,
Texas, only 100 miles south of the site.119 Sierra Blanca
is also located only 16 miles from the Rio Grande river,
and close to surface and subsurface water-drainage sys-
tem. 116 The site is also above the West Texas Bolson (aqui-

fer), which now supplies drinking water for five counties,
and which El Paso iwself is predicted to need as a source
of drinking water within the next decade.117

The proposed waste site is also opposed by Mexican
government officials and Mexican citzens living across the
border from the site. “My government is concerned that
toxic and low-level nuclear dispesal facilivies be built so
close 1o the border. Texas is such a huge state and they ury
to send all three of their dumps to the border, " said Roberto
Gamboa Mascarenas, the Mexican Consul General in El
Paso, Texas.120 The Ciudad Juarezcity council also
issued a statement of oppositon to the proposal: “The
underground water could face contamination and conse-
quenty. the Bravo's (Rio Grande's) riverbed; furthermore,
the river's waters would face conmnination from radioac-
tive leaks which pose danger for the residents not only of
that community but on both sides of the border."127

Hazardous Material Transportation

Since NAFTA, the number of hazardous material shipments
across the U.S.-Mexico border hes increased.!18 Regulation of
such toxic transports remains grossly inadequate. 119 Starting De-
cember 18, 1995, NAFTA's transportation rules permit U.S. and
Mexican frucks to operate freelyin all border states. (Before NAFTA,
international truck traffic was limited to & smali corridor on either
side of the border.) Because of heightened concem by safety and
environmental groups and some border state atlomey general, itis
unciear if this open border rule's implementation will be delayed.
According to the office of the Texas Attomey General, any trucks
carrying such hazardous materials are oversized, undermainained
and uninsured. Overall, compliance with ‘| dous mate-
fial documentation requitements of the U.s. ueparment of Trans-
portation was only two percent at Laredo, the busiest U.S.-Mexico
border crossing. 120 More than a fourth of the approximately 5,000
Mexican trucks that cross into Texas each day carry corosives,
chemicals, explosives, jet fue!, poisons, toxic waste and pesti-
tides.12! The U.S.-Mexico Hazardous Waste Tracking System
reports that in two of Texas’ most heavily traveled areas, EPA re-
gions 6 and 8, the amount of hazardous waste received from Mexico
has been increasing. 12 1n 1993, 9,826 tons of hazardous waste
was received from Mexico in EPA regions 6 and § combined; in
1994, 10,321 tons of hazardous waste were received from
Mexico.123 Recently Texas state Atiomey General Dan Morales
traveled to Washington, D.C. o request authority for Texas Depart-
ment of Pubfic Safety officers to enter U.S. Customs faciliies to
help inspect trucks. Furthermore, he requested funds to set up &
prototype one-stop inspection facility where trucks can be inspected
for drivers' licenses, registration, weight, narcotics, hazardous waste
and valig insurance.}¢4 Morales has not yet received an answer
to his requests.125

Every other existing U.S. “low level" radioactive waste
dump has teaked.128 In Texas, the waste will be buried
in shallow wrenches. According to Bill Addington, Di-
rector of Save Sierra Blanca, the proposed dump isalso
a flagrant example of disregard for the La Paz Agree-
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ment,129 the U.S.-Mexico border weary which requires
governments to consult on and evaluate”... projects that

may have significant impacts on the environment of the
border area,”130

‘My Government is concerned that
toxic and lourlevel nuclear dis-
posal facilities be built so close to
the border. Texas is such a huge
state and they try to send all three
of their dumps to the border.”

¥
‘ ;Roberto Gamboa Mascarenas,
the Mexican Consul General,
' El Paso Texas. 191
--plosive emii ¢

Shortly after NAFTA went into effect in February
1994, the very real threat of dumping hazardous sub-
siances down the faclory drain was discovered in the
win cities of Nogales, Sonora and Nogales, Arizona. 132
Explosive levels of petroleum were found in the sewage
system as waste reached a plant on the U.S. side of the
barder where chlorine is added to the sewage, on Feb-
ruary 17, 1994.133 Five thousand people in Nogales,
Arizona schools, businesses and some neighborhoods
had to be evacuated.!34 Tracing the source proved im-
possible because of the number of potentially respon-
sible parties in Nogales, Sonora.

“It’s scary when these alarms go
off because you never know what it
is. Who knows what kind of chemi-

cals they [maquiladoras] are
using?”

~Jose De La Ossa,
Nogales Arizona Fire Chid" 37

After the 1994 evacuation, the International Bound-
ary and Water Commission insialled a warning device
at the border where the sewage comes in from Nogales,
Sonora to Nogales, Arizona. Fire Chief Jose De La Ossa
of the city of Nogales, Arizona said that the warning
device goes off almost every day.}35 He also said that
none of the alarms have been very serious. Rather, the
device is fairly sensitive and there is always some type of
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" and devastated about 20 city blocks.

chemical or gasoline coming through the system, so it
is continually riggered. The source of the original leak
has never been tracked down. Two vears after NAFTA's
promised improvements, more hazardous waste is be-
ing created and dumped. “It’s scary when these alarms
go off because vou never know what it is. Who knows
what kind of chemicals they {[maquiladoras) are using?."
said Nogales, Arizona Fire Chief, Jose De La Ossa. 136

Placing warning systems like Nogales' in more loca-
tions may help avoid another wagic explosion such as
that which occurred in the Guadalajara sewer system in
1992. In April 1992, an explosion in the Guadalajara
sewer system killed at least 191 peogle. injured 1,500

138 The main cause

of the explosion was identified as buildup of gasoline in
the city sewage system caused by a leaking gas pipe of
the Mexican national monopoly oil company, Pemex.
Absent stong measures 1o reduce the sources of such
contamination, the border population remains exposed
to explosive Tisk.

Tijuana Lead Contamination Mountain
Unremediated Two Years After NAFTA

The notorious case of the Alco Pacifico lead and ar-
senic ;nountain contaminating a Tijuana residential
area, including a dairy, was one of the high-profile ex-
amples of the human health risk of border toxics
brought to North America's attention by NAFTA media
coverage. Remarkably, not even this highlighted toxic
wasie site has been remediated in the two years since
NAFTA went into effect.

Aleo Pacifico, a smelter Jocated just east of Tijuana among
the farms that supply milk for Tijuana, was hired by RSR
Inc.’s Ciry of Industry, CA operation called Quemerco.!
Alco Pacifico was hired 1o wansport lead from batteries to
its Tijuana area smeldng operation (o “process” the batier-
ies and return the salvaged fead 10 RSR. 141

in 1991, Alco Pacifico closed down the smelter as
business went sour and the Mexican government in-
creased pressure because of residents’ co _ aints of
polludon.142 In the £l Florido, Tijuana neighborhood,
where the plant had been located, authorities found a
31 million pound toxic nightmare covering 14 acres.14
Toxic lead slag and other toxic substances, such as ar-
senic and cadmium, were found in an uncontained pow-
dery mini-mountain of waste accumulated from years
of bauery cracking at the site.144

The Mexican government says there is little danger 10
people or dairy animalsin the immediate viciniry. } 49 How-
ever, others disagree, sayving the waste site has had health
effects in the El Florido, Tijuana community. “The smelter
was located behind a large dairy. Cows are dying for unex-
plained reasons. Imagine what effect this is having on the
kids who drink the milk,” said Mary Tong, Director of the
Support Committee for Maquiladora Workers, 146

In preparation for a study by the National Religious
Parinership for the Environment, an independent en-



7 3600 parts per million of lead and 51.8 parts per mil-

-

vironmental firm tested the Alco Pacifico soil and found

lion of arsenic.147 The legal concentration in the United
States is 300 ppm for lead and 30 ppm for arsenic.}48
Some of the health effecis attributed 10 lead are cen-

_ tral nervous system problems causing fatigue, impaired
" concenwration and behavior changes, and seizures, re-

duced sperm count in men, anemia, high blood pres-
_sure and hearing loss.} 49 The danger is greatest for in-
fants, young children, and pregnant women, since over-
exposure Lo lead can irreversibly stunt meral and physi-
cal de:wzlc:»pme:m.150
. Aseulement was reached with the companies that had
-supplied Alco Pacifico with the battcries, Quemetco of
- City of Industry. California and RSR of Dallas, Texas (the
-company's national headquarters) for $2.5 million.151

" Ofthe $2.5 million, $300,000 was given to the U.S.-Mexico

Border Progress Foundation, a San Diego-based bina-
tonal non-profit organization which promotes education
on environmental and public health issues. 152 Two mil-
lion dollars were placed in a trust account by the LA,
County District Attorney’s office to be used by the Mexi-
can government to start clean-up of the toxic site, 12
Two vears after NAFTA, the clean-up, for which there
is funding and which was supposed to begin January
1994, has not even been started. ! _
In 1993, a Mexican official had lauded the case and its
' multi-miltion dollar setdement as indicative of the kind
“of effective cooperation possible under the then-proposed
“NAFTA.153 Yet, according to David Eng,the L.A. County
‘District Attorney who won the setdement, “The Mexican
government has made linle effort 1o clean up the site,
and now has asked me to direct the operaﬁon."b
. As an interim solution, the Mexican government has
‘covered the lead mountain with a plastic tarp.]37 Envi-
ronmental activists argue that this is not even a sufficient

temporarv solution, since the arp blows away regularly
and when it raiss, lead is absorbed into the soil. “The soi}
is completely contaminated. When it rains the soil absorbs
the lead. There are sull people living close to the site.” savs
Maurilio Sanchez Pachura, from the Citizens' Committee
of Restoration of Del Padre, a Tijuana group that has
worked in the border area for the last thirteen vears.}58

The U.S.-Mexico Border Progress Foundauon, which
was given the $300,000, put together a survey and edu-
catjonal brochures on lead poisoning. According to Elsa
Saxod who heads the project, “The surveys are prima-
rily to find out what the residents know about lead. It's
a way to find out what people know without insuling
their imelligence."wg

When asked about her community's reaction to the
survey, Marta Rocha, who heads a group of activist home
makers, reported: “We couldn't believe it. We just wanted
the money to go 1o clean the site and instead they put
this useless leafiet together. We already know about the
healith effects. Besides, brochures and surveys cost
$300,000711"160 -

Meanwhile, also in December, 1993, the Los Angeles
Counry District Attorney’s office had prosecuted Alco
Pacifico for ransporting toxic lead slag across the bor-
der and abandoning the waste in Tijuana, thus break-
ing California laws regulating transler of toxic waste. 16
Alco Pacifico's president, a U.S. citizen named Morris
Kirk, agreed o plead no contest to felony charges in
breaking California's toxic waste hauling law. 162 Kirk
was sentenced 1o sixteen months in prison, beginning
January 25, 1994 and was also to pay $5.7 million.163 As
of November, 1995, nearly two vears later, the fine re-
mained unpaid and according to the Los Angeles Dis-
wict Attorney's office, it will be difficult to obtain since
the company went bankrupt.164

"?'*lh
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) Chapter 3

: Border Health Crisis:
Neural Tube Birth Defects

Promise
. ‘“I've seen the babies bom with birth defects. The ;
NAFTA package gives us the ability to agsure that {those Nuscas County, i),
problems] will be addressed.”165 !
—Lloyd Benisen,
then Treasury Secratary, November 1993 X
L
Reality
The incidence of neural tube birth defects has not - " ’
improved since NAFTA tock sffect in 1934, and may \-‘::hl:p Q
actually be increasing. Cameron County, the location of : ESp—

the pre-NAFTA ancephaly cluster, reported 15 cases in Reynosa® \\h—. " ai:r:‘;io“:

1994, up 36 percent from 1893, when 11 cases were
1 reported. In eary 1995, a new post-NAFTA ancephaly
cluster was identified in Eegle Pass, Texas and Piedras

Negras, Mexico. In ell of 1992, only two cases were re-
.. Ported in the Texas county in which Eagle Pass is lo- D uring the 1993 NAFTA debate, the North Ameri

Tamaulipas

cated. In 1993, four cases were reported. In December can public came to know the pain of families

1994 through February 1895, three cases were reported, who, after nine months of anticipation, could

" one per month. The cause of this deadly birth defect only plan funer.als for their babies born with the fawal

. ) ) anencephaly birth defect, The anencephaly tragedy

remains unknown, as does an explanation for the high became closely connected to NAFTA when ABC's Prime

rate of its occurence in the U.5 -Mexice border zone. Time Live aired a segment called “The Poison Next
Door” in 1993 during the NAFTA debate.

Anencephaly is one of a category of neural tube birth

defects that includes spina bifida. Anencephaly is a de-

"y

——

Background on the U.S.-Mexico Border Anancephaly Cluster

In just one 36-hour parod in the spring of 1991, three women gave birth to anencephalic babies al the Valley
Regional Medical Center.in Brownsville, Texas. 66 Tha cluster of this rare birth defect, in which a full term baby is bom
with incomplete or missing brains and/or skulls, puzxled doclors at the hospital. Puzrlement and sadness gave way 10
aiarm and horror after the doctors discovared many more cases over a short penod of time in Brownsville, a city
focated in Cameron County, Texas. 167

By May 1892, doctors had found 30 anencephaly cases in Texas in as many months.168 These findings were oecur-
fing at a rate higher than the normal occurrence rate of this rare defect in the United Stales, which is 3.1 per 10,000.169
At least 42 cases were identified across the border in Matamoros, Tamaulipas in the same pariod, with a dozen cases at
one hospital aione. 170 Data from Tamaulipas, which borders Texas in the Lower Rio Grande Veliay and contains both the
Reyncsa and Matamoros maquila arees, showed 386 recorded cases of anencephaly between 1987 and 1992171
Many cases of birth defacts along the border in both Mexico and Texas are thought lo go unre’poned because lay
midwives, who ere not registered with locai heelth authorities, deliver almost 40% of local babies.172

From 1986 through 1991, Cameron County tecorded 68 cases of severe neural tube defects, {:hclud:‘ng anenceph-
aly and other neural tube birth defects, such as spina bifida), for e rate of 18.9 per 10,000 births.?73 This is more than
two fimes the current U.S. average for neural tube birth defects of 6.2 per 10,000.174 Moraover, tha rate of neural tube
birth defects has been declining in meny parts of tha world. in the United States, rates have declined considerably in
tha past 20 years from about 20 par 10,000 births, in the late 1960s,to about 8 per 10,000 births in the late 1980s. 175
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% fect that prevents a full term baby from forming a com-
plete brain and/or skull. A cluster of such birth defects
occurring at a rate significantiy above U.S. norms was
discovered in Brownsille, Texas in 1991. Brownsille,

- Texas is Jocated directly across the border from
“ Mawamoros, Mexico, the location of a large maquiladora
* industrial zone. Matamoros was soon also discovered to
“have a high incidence of the tragic birth defect.’

New Anencephaly Birth Defect Cluster
Since NAFTA

Late in 1984, the Texas Department of Heatth's Neural Tube
- Disorders Surveiliance and Intervention Project received notifica-
“tion from its Laredo field team of what appeared to be a higher-
‘than-expected number of anencephaly and spina bifida cases in
Eagle Pass, Toxas.!76
infacy, the rate of these rare defects had been cfimbing in Maver-
ick County Texas, where Eagle Pass is located. In all of 1992, the
Neural Tube Disorder team reported onq two cases inthe county. 177
In 1934, there were four cases reported 8 Then, in the three-month
pericd of December 1934 to February 1935, the field team recorded
a tota! of threa cases, one each month. 179 At the same time, Eagle
Pass’ Mexican sister city, Piedras Negras, reponted three cases ina
- two month period from February to March 1995.180
«  The Texas Deparment of Health's Neural Tube Defect Surveil-
lance Project reported that in 1994 , there were 66 neural tube disor-
% der-affected pregnancies in a 14-county stud g area, including
Cameron, Hidalgo, Webb, and El Pasa counties. '8 Of the 66 cases,
31 were anencephaly, 32 were spina bifida and 3 encephaloceie. 162
The overall Neural Tube Disorder rate of 14.2 per 13,000 live births
_ i 1993 increased to 14.6 in 1994183 Cameron County alone expe-
nenced a 35 percent increase inits Neurai Tube Disorder rate, from
14,4 per 10,0000 1.5 per 10,000.184 The study area anencephaly
 rate was 6.4 per 10,000 live births in 1993 and 6.9 per 10,000 live
' births in 1994. 185 The spina-bifida rate was 6.7 per 10,000 live births
in 1933 and 7.1 per 10,00 live births in 1994,166

The unusually high levels of birth defects along the
U.§.-Mexico border over the past decade have been, and
currently are being, studied by doctors and public health
specialists. According to Drs. Wilkenson, Roccoe and

» Daniels in their recent stucly, “Epidemiological Study of

! Neural Tube and Other Birth Defects in the Lower Rio
Grande Valley,” birth defect studies play an imporiant
public health surveillance function because prior epi-
demiological research has documented fetal suscepti-
bility to a variety of workplace and environmental expo-
sures Lo toxic subsiances.

There is evidence from both U.S. border state and

¢ Mexican public health records that the rate of neural
tube birth defects, such as anencephaly, had been ip-
creasing on both sides of the border prior 10 NAFTA,
particularly in the late 1980's and early 1990°s. For in-
stance, rates of anencephaly in the Mexican border city
of Maiamoros, Tamaulipas increased from 3 per 0,000

births in 1987 to 15 per 10,000 births in 1992.188
Cameron County, the location of Matamoros’ sister city
of Brownsville, Texas, the number of anencephaly cases
increased from 8.1 per 10,000 live births in 1986 t0 20.6
per 10,000 live births in 1991. 189

For NAFTA opponents, the horror of the border
anencephaly cluster was an example of the possible
human health effects of industrialization without regard
for health and environmenial considerations. NAFTA
proponents pointed 1o the anencephaly tragedy as the
sort of human health crisi$ that could only be solved
through the better cooperation, new environmental
funding and increased prosperity that they believed
NAFTA and its environme.nial institutions would bring.

Despite the media and public attention brought 10 the
problem, the incidence of neural tube birth defects has
not improved since NAFTA took effect in 1994, and mayv
actually be increasing. According to the Texas Department
of Health, in 1994, NAFTA's first year, there were 15 re-
corded neural whbe defects in Cameron Counry, up from
11 in 1993 (a 36 percent increase). 192 The increase of
birth defects in 1994 found in Cameron County was sig-
nificantly larger than the increase for the enuire 14 county
crea included in the Texas nieural tube defect study.]g3

Why Brownsyville-Matamoros?

A 1985 epidemiological study found an interesting correlation
between the level of area industrial activity and the neura! tube birth
defect rate. The study, by doctors at the University of Texas, the Uni-
versity of Indiana, the Gansu Public Mealth and Anti-Epidemic Insti-
fute in the Peoples Republic of China and the Brownsyille Commu-
nity Health Center, reported a strong conelation between the anen-
cephaly rate in Cameron County increasing and decreasing as the
level of industrial activity in the nearby Matamoros maquitadora zone
ncreased and decreased. 1% Meanwhile, the anencephaly rate in
two countries with similar population demographics, bul located far-
ther away from the Matamoros maquiladora zone, Hidalge and
Nueces Counties, did not show such a correlation, 191

As well, nearly two years afier NAFTA passage, and
despite L.S. and Mexican local, national and international
media attenuion, the cause of anencephaly generally, and
of the border clusters specifically, remains unknown, and
a new U.S.-Mexico bovder cluster of the disease was identified
with affected births occurring in late 1994 and early 1955,

“We are concerned with the unusual number of anen-
cephaly and spina bifida cases. This is why we are call-
ing it a cluster, and this is why we are investigating. This
was nol expected at all." Dr. Russell Larsen of the Texas
Department of Health said of the new EaglePass/Pie-
dra Negras cluster.}94

Causes of the Deadly Anencephaly
The cause of anencephaly generally, and the high rate
of anencephaly in some U.§-Mexico border areas, re-
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. mains unknown. A variety of factors have been thought
3tu play a role in the cause of anencephaly, major ones
“heing sacioeconomic factors, nutrition (particularly
‘maternal consumption of folic acid), use of prescrip-
" tion and over-thecounter drugs during pregnancy, and
environmen tal {actors (particularly parenial occupa-
tional factors)
A 1992 study, msug‘ar.ed after the Brownsiilie-Matamoros
cluster was identified, by the Texas Department of Health
and the Center for Disease Control (TDH-CDC) ident-
fied four possible causes of anencephaly: in consumption
of aflatoxin<ontarninated corn during pregnancy, pre-natal
+folic acid viamin deficiency, maternal intake of any meds-
cation (exceggt prenatal vitamins) and exposure to LoXic
_substances.1%® The TDH-CDC study Tuled out an early
- hypothesis that the cause was a highly toxic aﬂato:un fun-
gal conamination of corn used to make tortillas, 2% The
fungus causes a severe food poisoning, and had been hy-
pothesized to also cause birth defects.

Matamoros Maquila Zone Found to Be
Highly Contaminated by Solvents

In 1590 and 1831, the National Toxics Campaign had samples
taken from several U.S -Mexico border maquila 2ones to be tested
_by an EPA-certified lab.
E-‘ A variety of solvents were found in extremely high concentra-
"tions in the soil and water samples taken in Matamoros adjacent to
‘maquiladoras which utiiize these chemicals in their production pro-
‘tesses. Samplings of effluent from 23 maquilas near the Rio
+@Grande/Rio Bravo close to Brownsvilie, Texas found leve!s of sol-
“vents al several sites that were many thousands of times above
“the aflowable EPA standards. 196 For exampte, in a cana! running
~out of the property of Stepan de Mexico (a subsidiary of Chicago-
based Stepan chemical), the solvent xylene was detecled at 52 700
“times the EPA standard. 97 Methylene Chioride dumped in a ditch
*at the Rimir General Motors Plant in Matamoros exceeded U.S.
federal standards for “receiving waters” {the amount of contami-
‘nant fhat can be in a fluid being dumped into a river or other body
of water) by as much as 215,000 times. 198

The study found that mothers who reporied taking any
medication, except prenatal vitamins, during pregnancy
had a significanily increased risk, se\-en fold, of conceiving
babies with neural tube defects.201 Such a link berween
“the use of medications during pregnancy and birth de-
fects has been documented in the past. This factor, how-
ever, is not unique to the U.5.-Mexico border regions in
which a high rate of anencephaly has been documented.
The TDH-CDC study then proceeded to focus mostly
on the folic acid theor}' The study concluded that folic
‘acid is critical to the early slages of pregnanc}m:’ and
found that high doses of folic acid one month before
pregnancy and through the first uimester can signifi-
candyreduce the chance of women who have previously
had babies affected by anencephaly of having another
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baby with a neurai tube defect.206 The Center for Dis-
ease Control has published guidelines recommending
the use of folic acid by women who have had an anen-
cephalic pregnancy.

However, the TDH-CDC research team also found
that folic acid deficiency was not necessarily found in
mothers of anencephalic children. “Case” mothers had
higher folic acid blood levels than "control” mothers.207
However, high doses of folic acid seemed to reduce the
rate of repeated anencephaly incidence.

Low Birth Weights of
Maquiladora Workers’ Babies

Women working in garment manufacturing and electronics as-
sembly in maguilas in Tijuana, Mexico have babigs with lower birth
weights than those born to women who worked in service-related
Industries.202 According to a study published in the December 1993
issue of American Journal of industria! Medicine, babies of women
in the garment industry averaged 653 arams less and babies of
women in the electronics industry ave: 337 in
babies bomn to women who worked inthe Service wuwany. B
impact of maquiladora working conditions on reproductive health,
including birth weights of maquila workers' babies, is significant
because there are over 350,000 women waorking in the maquiladoras
who are of reproductive age.204

Currently, there is a great deal of discussion in the
scientific community about the potential benefit of folic
acid in the prevention of a first neural wbe defect af-
fected pregnancy.208 However, the biological reasen for
why increasing maternal folic acid intake is connecied
to the rate of neural tube birth defects remains un-
known. One hvpothesis is an interacuion between envi-
ronmental exposures and poor folale intake. 209 How-
ever, to date, no data exist on such interacions.

The fourth possible cause, environmental factors,
especially toxic contamination from exposure to solvents
and pesticides, was not sufficiently addressed by the
Texas Department of Health-Ceniers for Disease Con-
trol study, according to Dr. Carmen Rocco a pediatri-
cian with the Brownsville Community Health Center.
“Tl.ey conducted the study in 2 manner that would pro-
duce the expected outcome, without regard for impor-
tant cross-border data,” she said.2}0 The THD-CDC
study recognizes environmental exposures as worthy of
consideration as possible factors in anencephaly. How-
ever, according to Dr. Rocco's review of the THD-CDC
study, if toxicological testing of affected mothers and
babies’ blood had been done, much information on
toxic exposure could have been revealed that would have
helped clarify the role of toxic contaminaion on the
hign incidence of neural wbe birth defects.211

The TDH-CDC study was loudly criticized by various
health experts for its singular focus on the folic acid



hypothesis. “What have they done? They haven't done
anything. They haven't collecied a single blood sample
or tissue sample of any of the babies born in Brownsville,”
said Tony Zavaleta, a Dean at the University of Texas at
Brownsville.212 Paula Gomez, direc’lor of the
Brownsville Community Health Center, echoed similar
" concerns, “The CDC is refusing to call it an epidemic.

We're calling it an epidemic... I believe it's environmen-

tal... 1 think it has the %olem.ial of being an international
" political problem."2]

_ﬂn-

“I am convinced some event or
evern!s occurred during that
time, something in the environ-
ment that cannot be explained.”

—Dr. Carmen Roceo,
a Brownsville pediatrician220

Critics of the TDH-CDC study point to a 1979 Finnish
.study, which tied anencephalic birth defects to a mother's
; exposure to chemical solvents which are widely used in
production processes such as electronics manufactur-
ing.t‘)14 Such solvents, for example chemicals used 1o clean
“or mix in paint, and in plastics and electronic manufactur-
ting, are also widelv used as “inert” ingredients in many
pest.icides.m:’ Pesticides, plastics, and electronics manu-
_ facturing are al] large areas of maquiladora production.
A 1990 paper, using Texas birth and death records
drom 1981-1986, published in the American Journal of
* Epidemiology, found that men who worked in certain in-
Sdustries were 2.5 times more likely to father an anen-
3*-T]:ta'phalic: child. 216 For example, the study showed that
fathers emploved in occupations associated with solvent
exposure were more likely to have offspring with anen-
cephaly, with painters having the highest risk. 217
Other studies have also found a link between expo-
sure to toxics and anencephaly. While most anencepha-
lic babies are not auopsied, the tissues of one anen-
cephalic baby in Brownsville, Texas in 1991 contained
residues of DDE, DDT and Lindane, all pesticides which
are banned in the United Siates.218 Also, phenylglyoxilic
acid, a breakdown product of the chemicals styrene and
ethylene, which are used in the manufacture of plastics,
was found in the baby’s body at levels three times the
allowable U'.S. occupational exposure for adulis 219
However, none of this evidence conclusively points to
maquiladora toxics as the cause of the border area anen-
‘cephaly clusters. Findings of a recent study by Dr. Greg
Wilkinson of the University of Texas Medical Branch at
Galveston, Dr. Carmen Rocco of the Brownsille Com-
muniry Health Center, Dr. Dennis Daniels of the Univer-
sity of Indiana, and Lei Meng of the Gansu Public Health

and And-Epidemic Insutule of the Peoples Republic of
Chinafound a sirong correlation between Lhe rate of anen-
cephaly in Cameron Country, Texas and the prevalence
of incidence of industrial acuvity in the nearby Matamoros
magquila center. 221

The Mallory Babies:
Setting a Dangerous Precedent

The case of the “Mallory babies™ in Matamoros, Mexico involved
80 women who worked at the American-owned Mallory Capacitor
Company factory between 1968 and 1977. Many women from the
plant, which made capacitators used in televisions, had babies with
similar birth defects, In a lawsuit originally fiied by 42 families on
September 23, 1991, familias of some of the 120 Mallory children
charged that the defects were caused by daily exposure of the preg-
rant women to a powerful solvent. 228 The women were not warned
of the dangers of the solvent, even though they were required to
handle the substance without adequate protection. 226

During the 1960's and 1970's, women at the factory were ex-
posed to PCB's and by the early 1980's, “Mallory Syndrome” was
the term used by residents in the community 1o describe their chil-
dren with deformed limbs, unusually-sized noses, small mouths
and learning disabililies.227 The children's mentat impaiments re-
sembled those of children born with Down’s syndrome. Families
were unaware of the cause of their childrens' health probiems until
they noficed a trend among many children in the area bom with
similar afflictions within a few years of one ancther. The common
facior among these children was that their mothers worked at the
plant. Mallory Capacitator Company went out of business in 1977
and was aquired by the Emhar! Group228 and then a succession
of other companies.22? Four additional suits were filed, ultimately
totalling 270 claims.230 The Mallory case resutied in & February
1995 settiement offer of $15 million from two defendants in the
case, Duracell and Krafl Foods. In making the offer to 80 Mexican
families invoived in five separate suits, the companies, which were
successor gwners of Mallory, have admitted no wrongdoing.231

This 1995 report, which correlated 12 years of
Mawamoros industrial activity and Brownsille anenceph-
aly rates, finds that the prevalence of anencephaly in
Cameron County, Texas is strongly correlated to the
number of nearby maquila plants and employees: “As
maquila activity has waxed and waned, so has the anen-
cephaly rate increased and decreased in Cameron, but
not in Hidalgo or Nueces [the other two counties stud-
iedl."222 The three counties were chosen for the study
because they have similar demographics. Differencesin
the rates of anencephaly in these counties might indi-
cate how the prevalence of anencephaly and other neu-
ral wube birth defects varv according to geographic prox-
imity to the Mawamoros industrial complex.

The researchers had hypothesized that anencephaly
prevalence would be highestin Cameron County, lower
in Hidalgo County and lowest in Nueces County if envi-
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ronmental factors associated with the maquiladora in-
dustry in Matamoros were related to the pre\-alenre of
birth defects on the U.S. side of the border.2
{Cameron County is closest to the Matamoros maquila
complex.) If agricultural factors were related to the
prevalence of birth defects, the researchers hvpoth-
esized, the prevalence of birth defects would be highest
in Hidalgo County, the location of the most agriculute
among the three counties, followed by Cameron and
then Nueces Counties, 224

** In fact, Cameron County, which islocated in proxim-
ity to the Matamoros maquila zone, had the highest
preva.lence of anencephaly, providing a strong correla-
tion between these two variables.<~< The study reported
a'somewhat weaker correlation between the number of
workers employed each year by the Matamoros maqu:la
plants and the annual prevalence of anencephaly in
Cameron, but not the most geographically-distant
Hidalgo County Interesungly, the association was
only found with anencephaly, with the correlation be-
tween other neural tube defect rates and Matamoros
industrial activity weak enough to be coincidence.234

Links Between Anencephaly and Toxics

9 Men working in certain occupations with high chemical expo-
sure, particularly painting, have a greater risk of fathering an anen-
cephalic child, per Texas state monaltg data analyzed in a Ameri-
can Joumna) of Epidemiology study

@ A 1579 Finnish study reported in the Lancet links exposure of
mothers o certain fypes of solvents and increased anencephaly
rates 236

© An autopsy of an anencephalic baby bom in Brownsville, Texas,
across from the Matamoros maquila zone, showed residues of loxics
and pesticides in body tissues.237

Q A new 1995 study of the Matamoros/Brownsville anencephaly
cluster finds a 12-year comelation between expansion and con-
tractions in nearby Matamoros maquila industria! activity and in-
crease and decrease in anencephaly rate in Cameron County, Texas
where Brownsville is located, but not in more geographicafly-dis-
parate countries.238

The study's design did not test for evidence of actual
exposure of mothers, fetuses or anencephalic babies to
maquila emissions. “We do not have evidence, however,
of a direct link between maternal or prenatal exposure
1o rnacgnla emissions and the occurrence of anenceph-
al\ The study concludes that without the proper
environmenual data, including surveillance of contami-
nants in area air, water, and soil, litde can be concluded
about the rate of actual exposure of peaple 1o the in-
dustrial and agricultural chemicals in the area. Thus,
the lack of data to make this connection “suggests that
caution should be exercised in attempting to aturibute
causation to environmental emissions from maquila fac-
wries."240 Another factor the study lists as needing more

20 ¢ NAFTA's Broken Promises: The Border Betrayed

Tesearch is diflerent e in aborton behavior on both sides
of the border and what e¥ffect it mav have on observed
prevalenve of nenral tubedelects 23]

“} ani convinced some svent or events occurred dur-
ing that time, somel.hing in the environment that can-
not be explained,” sayd Dr. Carmen Rocco, the
Brownsville pediatrician. of the explosion of anenceph-
aly cases in Brownsvilie. 242
Thus, despite the surong correlation in the rate of
maquila growth and anencephaly incidence and a cor-
relation between anencephaly prevalence and geo-
graphic proximity to the Matamoros maquila industrial
zone, withoul data on actual exposure, it is not possible
to conclude the impact maquila toxics do or do not have
on local resident’s reproductive heafth.

Current Anencephaly Lewsuits

In 1998, numerous plaintiff families who had given
birth to anencephalic babies filed suit against a list of
defendant companies in the maquiladora zone involv-
ing the adverse health effects ofuncontrolled dumping
of toxics on pregnant woman and infants.

In a lawsuit filed in March 1993, swenry-seven parents
of anencephalic babies demanded compensation from
eighn-eight maquiladora companies and the Public Uil
ity Board of Brownsville, Texas for the increase in anen-
cepha.l\ cases in the area. 244 The plamuffs argued that
the anencephaly had resulted, at least in part, from re-
lease of hazardous chemicals at the defendanis’ sites.

On June 21st, 1994, five companies setded with all of
the plaintiffs including: Wickes Manufacturing of
Southfield, Michigan; Ranco de Mexico of Columbus,
Ohio, Gobar Svstems of Dayton, Qhio; Breed Automo-
tive of New Jersey; and Leonard Electric Products of
Brownsville, Texas.243 Seulement pavments totaling
roughly §700,000 were paid by the first five defendants
to the twenty-seven families named in the suit.24% From
1843 1o 1995, amendments added other companies (o
the suit.

The defendants denied any responsibility for the
health problems. “Ahhough General Motors has sym-
pathy for the families affected and concern for its em-
plovees, their families and their neighbors, it has de-
nied the allegations as being untrue...GM will vigorously
defend iwself and its good corporate citizenship in the
Texas Jawsuit,"260 The entire amended suit ulumately
was settled in August, 1995, for a 1otal of $17 million
dollars, accordmg 1o Randy Whinington, the plaintiffs’
lawver. 261 1 Claims against five companies were dismissed,
including Austin Power, CMI, Miwsubishi, Valmont and
Quimica Fluor,262 and setuements were reached with
all of the remaining defendant groups, including Gen-
eral Motors.263 As part of the settlement terms, the de-
fendants vehemenuy denied any responsnblht}' and the
amounts paid by specific defendants remain confiden-
tial 264 (See Appendix A for a list of defendants)



Environmental liiness in Nogales?
Highest Published Rate of Lupus in
Medical Literature.**’

~ Residents in the border city of Nogales, Arizana sutier from a

* rate of Lupus that is significanily higher than the national aver-
age. 248 Lupus is & chronic inflammatory disease in which the im-
mune system attacks various parts of the body, primarily the skin,
joints, blood vessels and blood. Lupus symptoms include kidney
problems, chest pain, fever, achy joints, prolonged fatigue, skin
rashes and anemia.2%9 Death from lupus is not common. How-
‘aver, fiving with iupus is miserable.

- Anigh rate of lupys incidents in the Nogales area in the 1980s

-prompted cly and local university heatth officials to conduct stud-

{185 on a potential link between poliution end the high rate of lu-
pus 250 There remains a difference of opinion in the scientific com-
munity about the suggested finkage between the incidence of [u-
pus and certain types of pollution.

A study published in December 1994 by the Santa Cruz County
Community Health Department conciuded that the area defined b‘/
Nogales and Rio Rico had a high prevalence of SLE {Lupus) 5
The survey also found that the rate was significantly higher than ex-
pected: 94.0 per 100,000.252 Lupus rates vary greatly. ranging from
about 15/100,000 to about 50/100,000 in the United states.253 The

. ighest known incidence of upus in a population published in medi-
" cal teralure was 50.8 per 100,000 in Calfomia. 4 The study also

found that the high rate of lupus in Nogales was mucft higher than in
Patagonia, another Arizona town with similar racial demografhics‘
but in a different geographic area that was used as a control. 55

The Santa Cruz County Community Health Survey aiso con-
cluded that the “health effects may be the resutt of complex envi-
tonmental expasure to biologic or chemical agents."258 Environ-
mental exposures were detined as exposures found “in the exter-
nal environment, within households, and include persona!
testyles."257

Ana Acufia is a co-founder of Living is for Everyone (LIFE), &
grassroots environmentalheatth advocacy organization in Nogales,
Arizona that works to raise awareness about the high rate of lupus
in the community. Acufia, whose family has been in the Nogales
area for three generations, said thal when the maquilas first came
into the area, "Everyone in the community really welcomed the
plants... no one saw any smoke stacks, so we thought it was clean
industry. it was about this same time, twamx years ago, when we
began to see an upswing in the illness."255 Acuna, who has Lu-
pus, says she has “leamed to manage my disease well, but you
just fee! like hell a ot of the time, about 30 percent of the time you
have inflammation, joint pain, pufted eyes, depression, diarrhea
and you're on an emotional foller coaster."299 She befieves, as do
many of the members of the community on both sides of the bor-
der, that the high lupus rate is being caused by worsening environ-
mental conditions.
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Chapter 4

Fouled

Water: Sewage Treatment and Border

Water and Health Problems

Promise

%  “Theincidence of hepatitis, shigellosis and amebia-
i sis along the border is two 1o three times the national
average; 15 percent of families in colonias report at
ieast one family member suffers from diarrhea every
- week...This legislation [NAFTA] seeks nothing more
~". than o protect poor children from becoming sick."265

wacy

o =—Reprasentative Ron Coleman,
4 (D-TX), July, 1993

Reality

Since NAFTA went into eflect in 1994, the average
rate of hepatitis in the border region has stayed at 2-5
times the U.S. national average, 256 and in some ar-
eas has increased dramatically. In Maverick County
(Eagle Pass, Texas), the rate of Hepatitis-A has nearly
doubled from 5.3 times the state average in 1993 to
10.3 times the state average in 1994, Webb County
. (Laredo), El Paso County and Cemeron County
" (Brownsvitie} had 2.7, 1.8 and 1.8 times the Texas state

rate for Hepatitis A in 1994, respectively. The rate of
. Hepatitis A for the state of Texas remained virtually
* unchanged during the period from 1993 to 1954.267

Promise

“without NAFTA, the United States and Mexico may

« have difficulty sustaining their current leve! of coopera-

tion in projects designed to maintain water quality. in

. addition, it may be difficult to obtain sutficient financing

" to design and construct needed wastewater treatment

facilities in the border area. Moreover, in the absence

of NAFTA, incentives for companies 1o locate facilities

in the border region will continue, resutting in additionel
streins on already scarce water sources.”

+ —Clinton Adminisiration,
November, 1993

Reality

The maguiladora work force grew by 20 percent in

-~ NAFTA's first two years. Extensive new water and sew-

aga treatment facilities that were touted by NAFTA pro-

ponents have not been completed. Several water and

" sewer projects underway before NAFTA have been

halted as a result of the Mexican economic depres-

sion. The surge in funding for such projects promised
by NAFTA supporters never materialized.
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problems created along the LU.S.-Mexico border by

toxics, the lack of basic public health infrastructure
on both sides of the border threatens the area’s grow-
ing population. Since NAFTA, the spread of infectious
diseases, including hepatitis-A, cholera, typhoid and of
amoebic and diarrheal diseases, atwibuted 10 the lack
of proper drinking water and sewage treaument infra-
structure in the area, has not been reduced, and, in some
instances, is increasing.

I n additon to the serious health and environmental

U.S.-Mexico Border Water and Sewage
Problems pre-NAFTA

in 1993, over 3 million residents lived along both sides of the
U.S.-Mexico border. The rate of poverty of U.S. border residents is
much higher than the U.S. average. For example, in 1990, the pov-
erty rate for families iving in the Lower Rio Grande Valley {the south-
emnmost tip of Texas) was 36.5 compared to the Texas average of
14.1.269 Asignificant  ber of border residents live in unincorpo-
rated communities called cofonias. Most of these communities don't
have water or sewer infrastructure, resulting in high rates of water-
borne disease.270

As noted by El Paso Representative Ron Coleman (D-Texas)
during the NAFTA debate: “The incidence of hapatiis, shigeliosis
and amebiasis along the border is two to three times the national
average. Fitteen percent of families in colonias report at least one
family member sutters from diarrhea every week...This (egislation
[NAFTA] seeks nothing more than to protect poor children from
becoming sick."27 "

Mexican border communities also sutfer from higher rates of
these diseases than the Mexican nationa! average. The state of
Tamaulipas, across from the southem most tip of Texas, had 2.7
times the incidence of Hepatitis, ang 1.5 times the rate of intestinal
infections than Mexico on average.

For instance, since NAFTA passage in 1993, the aver-
age rate of hepatitis in the border region has staved at
2.5 times the U.S. natonal a\-erage,2 and in some ar-
eas has increased dramatically. In Maverick County
(Eagle Pass, Texas), the rate of Hepatitis-A has nearly
doubled from 5.3 times the state average in 198310 10.3
tmes the state average in 1994. Webb County {Laredo),
El Paso County and Cameron County {Brownsville) had
2.7, 1.8 and 1.8 times the state rate for Hepalitis-A in
1994, respectively. The Texas rate of Hepatitis-A re-
mained virtually unchanged during the 1993 1o 1994
period.w‘1



Maquiladoras and Hepatitis

An Arizona study conducted in 1991 compared the incidence of

Hepatitis-A in border counties with a large maquiladora sector, ver-

; 8us border counties which were less industriafized and populated.

" Twenty-seven cases per 10,000 were reported in the town of

Nogalas and 18.7 per 10,000 in Santa Cruz County (Nogales

. County. 1275 The less developed Yuma County and Cochise County
had only 4.2 per 10,000 and 3.7 per 10,000 respectively. 276

According to Dr. Laurence Nickey, from the El Paso
County Health Department, this rawe does not include
:those patients who seek medical help in Mexico. *For
_all we know, the rate mav be double what the statistics
‘reflect”, said Dr. Nickey.277

Border Water Contamination
Increases After NAFTA, Many
Promised Treatment Plants Falter

During the NAFTA debate, NAFTA proponents tried
to minimize the deep-rooted, long-range problemsin the
border area’s sewage and wastewater treatment capacify.
Despite evidence of major infrasuructure failures, fund-

.ing and political issues on both sides of the border, NAFTA
proponents and the Mexican government promised that
addidonal funds to update existing facilides, and to con-
siruct a few new sites to accommodate increased indus-
trialization would remedy the problems. They argued that
not only would NAFTA notmake the situation worse, but
that NAFTA passage would lead to actval improvements
in water and sewage infrastructure in the border region.

For instance, in its NAFTA Report on Environmental Is-
sues, the Clinton Administrrauion wrote concerning bor-
der water issues; “Implementation of the NAFTA should
have several beneficial effects on water supplies in the
border region... the Border Environmental Cooperation
Agreement associated with NAFTA will provide new {i-
nancing for infrasructure projects to treat wastewater and
provide clean drinking water supplies... Finally implemen-
tation of the NAFTA will lead to the establishment of the
Commission for Environmenial Cooperation, which will
provide added impetus to U.5.-Mexican cooperation on
managing water resources in the area,"278

Some of the proposals themselves were appealing,
but many were highly unrealistic. Post-NAFTA, many
promised water and sanitation improvements have been
delaved, or simply abandoned as infeasible, Meanwhile,
as the maquiladora workforce grew by 20 percent in
NAFTA's first two years without significant invesunent
in water. infrastructure, border waters were further pol-
luted by increased industrial and residenual waste.

Juarez, Chihuahusa/El Paso, Texas

In Juarez, open canals siill carry “black waters” con-
waining sewage and run-off from the city's 350 factories

and numerous colonias. According to Dr. Laurence
Nickey, of the El Paso Citrv-County Health and Environ-
mental District, raw sewage was dumped into the Rio
Grande River at Juarez in 1993 at a rate of 55 million
gallons each day.279 The construction of a sewage treat-
ment facility, which had been planned prior to NAFTA,
has since halted due to Mexico's economic crisis.

Atissue is not just the death of this waterwav's plants
and wild animats, but a dire human health threat. Much
of the Rio Grande River downstream from Juarez/El
Pasois fouled by nitrates, phosphates and extremels .iigh
pH levels. 280 ngh phosphates over-nurrify plants, caus-
ing the river 1o be robbed of oxygen, and create an en-
vironment conducive to the growth of micro-organisms
that cause human illness. High pH levels can interact
with ammonia and other poliutants to cause fish kills. 281
High levels of nitrates in drinking water also can threaten
the health of infants. Nitrates in high concenwrations
react with the blood's hemoglobin and interfere with
its ability 10 carry oxygen. This resuls in “blue baby syn-
drome,” which is sometimes fatal. 282 Also found in con-
taminated water are bacteria that cause nphoid, chol-
era, infectious hepatitis-A and d}'semer.\:2 3

The Rio Grande remains so contaminated by human
fecal matter in the El Paso-Juarez area that even skin
contact is dangerous because of the possible exposure
to cholera and hepatitis and the micro-organisms that
cause dvsentery carried in the waste.284 Raw sewage
flows into the river, mosuy from the Mexican cities along
the niver which either have no waste treaunent system,
or svstems which are old and over burdened285.

The Rio Grande is also one of the most tested rivers
in the world. A binational program called Project del
Rio tests the river three times each spring. The Sania
Fe, New Mexico-based program’s 1994 test found colo-
nies of fecal coliform at more than 230 times the level
safe for skin contact in water forry miles downstream
from Juarez/El Paso286 Fecal coliform is often used as
an indicator of the presence of the organisms that carry
hepatitis-A, rvphoid, and cholera.

“Some of the parts of the river are so dirty,” said Craig
Heacock, Project del Rio’s U.S. coordinator, “that it's
not a good idea to have the students test it. In those
cases the U.S.-Mexico project sometimes pays the coy-
otes [people who ferry illegal immigrants across the
border] to get a water sample for them, Heacock re-
poried.287

Despite the urgency for projects to clean the Rio
Grande, the consiruction of a §72.2 million sewage reat-
ment plant for Juarez, planned before NAFTA, was
halted in its earliest siages of dev eloprnem m earl\ 1995
because of the Mexican economic collapse 8 Afier the
December 1994 peso crash, Juarez saw its city budget
reduced by 70 to 80 percent and construction on the
plant siopped short. “We stopped all projects,” said city
emplovee and pollution specialist Javier Sapien. “There's
money for salaries and light bills, that's ir."289
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The possibility of NADBank financing a Ciudad
Juarez wastewater treatment plant is slim. The Border
Environment Cooperaton Commission {BECC) which
must approve projects for NADBank funding did not
certify the project because the city could not come up
with the required 20% of equity financing and the pub-
lic could not afford user fees. 290 Meanwhile, two vears
afier NAFTA, the unwreated water from the river is still
bemg used for :rnfauon in Ciudad Juarez and the sur-
roundmg areas.

“The people of Juarez are our next-door neighbors,"
said Dr. Nickey. “They are our relatives and our friends.
They are our business and professional associates. If the
u.s. governmem can spend billions of dollars in for-
eign aid on Third World countries on the other ide of
the world, why can't it help our next-door neighbor build
a sewage treatment facility that would not only benefit
them, but would protect the health and lives of Ameri-
cans? [ have yet to get an answer 10 that question,"292

Las Colonias de los Estados Unidos—An
“oern T R

* Une prom promise was that increas
development and uade caused by NAFTA would mean
greater prosperity for residents in all three NAFTA coun-
mies. Yet, before NAFTA and after, the formula of more
tommerce automatically translating into shared pros-
perity for the majorin: has proved false,

# Increased development along the U.5.-Mexican bor-
der has not been accompanied by economic prosperity
for many residents on either side of the border. Four of
the five poorest cities in the United States with popula-
tions greater than 100,000 lie along the Texas-Mexico
Border—Brownsille, McAllen, Laredo, and El Pasn.293
Two years after NAFTA, an estimated half a million
people live in what is known as the "colonias” on the
U.S. side of the border, a population equal in size (o
New Orleans.294

The colonias, or Las Colonias (which means “neigh-

borhood™ in Spanish) are sural slums along the U.S.-
Mexican border. Many colonias are located on the U.S.
side of the border and the residents are LU.S. citzens,
but the sanitation and heaith conditions under which
the residents live are more comparable to Bangkok than
o Baltimore. The colonias, typically subdivisions with-
out any access to sale waler or sewer sysiems, appeal 10
new immigrants to the United States because the down-
payments for “ownership” papers are low. For at least
®wo decades, such colonias without municipal water and
sewer hookups have been housing U.S. residents. The
colonias lack the most basic infrastructure, and thus
threaten residents with dismal heaith and housing con-
ditions. Two vears after NAFTA, the Texas Water Devel-
opment Board (TWDB), in a February 1995 report
which surveved 23 Texas counties, identified 1,436
colonias with an estimated 1otal population of 340,000.
This was 2 net increase of 67,000 since their 1992 sur-
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veu though much of this' mcrease may have been due 10
betrer information gachering. 295

Land Sales, Scams, and “Grandfathered”
U.8. Colonias

The US. colonias are also a scene of fraud and con-
sumer ahuse. as documented in a October 8, 1995 60
Minutes 1elevision news segment about the cruel land
scams of the LS. ¢nlonias. Immigrants eager to buy U.S.
land scrape together enough money for a down pay-
ment on a plot of land in a colonia with the hope of
building a home. However, exorbitant interest rates of-
ten keep them from ever acwually owning their home-
stead.

According to Sister Rosemary Welsh, a nurse who
works with colonia families outside of Laredo, “They
could pay conceivably for 20 years and wouldn’t even
begin to pav off the principal because of the high inter-
est rates. <7 Moreover, if residents are late on a paw
ment thev can be evicted, which allows the colonia sub-
division developer 1o sell the plot over and over again,
she said. 297 The colonias land “developers” are often

ful ople.In  eastc ', an envi-
ronmental administrator charged wit.. .. ...cung the
environment and public health along the border who
was appointed by the Clinton Administraton to the
board of one of NAFTA's parallel environmental insti-
tutions is making money through land sales in the
colonias {See 60 Minutes Box in Chapter 7). 298

A February 1995 Texas Water Development Board
report entiled “Water and Wastewater Needs of Texas
Colonias: 1885 Update.” concluded thai eswablishment
of new colonias is nol a widespread problem. However,
seripus concerns remain regarding growrfx of existing
colonias. anc public health conditions in the existing
cotonias. 299 Texas counties must adopt Mode] Subdivi-
sion Rules to oblain cerwain state funds. Thus, there are
nov rules in roughly half of Texas' border counties to
prevent the developmeni of new colonias. However, state
officials are concerr, 1t continued growth in the
use of "grandfathered” colonias. These are subdivisions
which do not have water and wastewater services, but
which were legally platted before the ado%uon of the
new rules and thus are not subject wo them. 0 Accord-
ing to Bill Allen, with the Texas Water Development
Board, a recently passed measure by the Texas legisla-
ture {HB 1001) may reduce the use of colonia “grand-
father” lood:wholes b} restricting the sales of land by de-
\elopErs

Water and Wastewater Health Hazards in
the Colonias: An Alphabet Soup of Disease
With no running water or sewage systems in place,
residents of the co]omas are exposed to a variety of seri-
ous health risks. 302 Laurance N. Nickey, M.D., Director
of the Ei Paso City County Health and Environmenual
Districy, is currenty updating a 1986 study conducted



.in the colonia of 5anta Lorenza, Texas. That study found
;that “by the time children are eight years old, approxi-
mately 35 percent have been infected with hepatitis-A
and b\ the time they are 35 vears old, 85-90% have it."303
Accordmg to Nickey, “the region has 2-5 uimes the na-
+tional hepatitis-A rate.">04 “Thisisnota regional prob-
lem. It’s not a Texas problem. This is a crisis of poten-
tially international scope... cholera, tuberculosis, bron-
chitis, typhoid, typhus,” Texas Attorney General Dan
Morales told 60 Minutes in October 1995, 305

“By the time [U.S.] colonia
children are eight years old,
approximately 35 percent have
been infected with hepatitis-A
and by the time they are 35 years
old, 85-90% have it. 2%

A May 1995 article in the Journal of the American Medi-
eal Associgtion, "Along the Southern Border, Pollution,
Poverty, Ignorance and Greed Threaten Nation's
Health," documented the U.S. colonias' current health
problems. The article found some colonia residents, with
no access (o municipal water sources, draw their water
from shallow wells and build their own make-shift out-
houses, There are thousands of illegal or nonconform
ing septic systems in El Paso County alone. 307 The well-
water drawn from the Rio Grande flood plain is already
badlv contaminated, with shoddy, home-made sewage
systems exacerbating the problem, the study found. 308

>, Survevs in 1995 of water from U.S. colonias wells reveal
#ulfate concentrations nearly twice the level considered safe
for drinking water, and also high levels of arsenic contami-
nation, 303 High levels of bacteria and fecal coliform were
also found.310 Waierborne diseases are leading causes of
death in many of the colonia communities.

The other U.S-Mexico border states have similar colonia
condilions. According to New Mexico Attorney General
Tom Udall, “You have people living in Third World condi-
tions, which 1o me is really appalling in this day and age in
America."3}2 Cdan issuing subdividers he savs used ille-
g2l lot spliting 10 create five colonias. Some de\-elopers
use a loophole which provides that if a lot is split four or
fewer ways, it is not considered “subdividing”, and thus is
exemgt from rules on roads, drainage, water and wastewa-

New Mexico's colonias are concentrated in Dofia
Ana County, where fewer than 20 percent of the residents
are connected to wastewaler systems.

The Attorneys General—

Tracking Down Slum Lords
The New Mexico Attorney General's office is suing a

developer in Dofa Ana County who has set up five
colonlas b\ ' using illegal lot splitling near the town of El
Milagro 313 In Texas, the Attorney General's office, which
recenyv setup a "Colonia Strike Force,"hasinitiated vari-
ous m\esugauons and is involved in 52 colonia-related
lawsuits. 319 In June 1994, EPA awarded §150,000 to the
Texas Auorney General's “Colonia Surike Force.” On Sep-
tember 13, 1994 this amount was increased by §50,000,
and, in 1995, the EPA awarded an addiional $50,000 1o
the “Colonia Strike Force.”>}7 The Texas Attorney
General's office, together with EPA Region 6, administer
the program through offices in Austin and McAllen,
Texas. Their task is to investigaie and prosecute violations
of state law involving illeg J subdivisions,

In 1995, EPA awarded $60,000 for a similar investiga-
tion and prosecuuon project to the New Mexico Attorney
General's office.319 The New Mexico Attorney General's
office w:.ll provide $15,000 in-kind for the project as
well 320 The money is supposed to finance a one year
project 1o “support the effort o stem the development of
colonias and alen potential purchasers to the environmen-
@l and health dangers of colonia development through
innovative use of state enforcement authorites,”

Shortchanging the Colonia Cleanup

Although colonias qualify for several federal water as-
sistance programs, resources available pale in compari-
son 10 the amount of funding needed 10 establish even
the infrastructure 1o protect the health of the U.S. cofonias
residents and the area environment. Moreover, much of
the available funding goes to building infrastruciure
which should have been funded by developers. 322 For
examnple, according Lo Sister Maribeth Larkin of the El
Paso Interreligious Sponsoring Organizauon, when long-
awaited water lines are finally run to selected colonia com-
munilies, public funds only cover the costs of running
the water lines underneath, the streets and not the ac-
wal cost of hooking up the houses, a cost which many
households cannot afford.323

In 1989, Texas voters approved $230 million for Texas'
Economically Distressed Areas Program by the sale of
bonds. Funds were to be jointly administered by the Texas
Water Development Board and the Texas Department of
Housing and Community Affairs. Now, (ive years after
the funding was approved, only $37 million has actually
been spent. 324 The Texas Department of Housing and
Communiry Affairs also had 827 million for Texas from
the Cranston-Gonzales \auonal Affordable Housing Act,
passed by the U.S. Con 5 The program was not
reauthorized in 1995.32 The state of Texas came forth
with $7.5 million ofits own money.327 Moreover, because
these areas are 100 poor (o repay loans or pay user fees
assistance from BECC and NADBank is unlikely.

Real Life Along the Border After NAFTA
According to Maria Mufioz, a resident of the colonias in San
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* Elzario, Texas, living there is “horrible.” “Coming from Califoryia )
“never imagined it could really be this bad. We don't have any wa-
ter. We have to go get water in containers at a local chureh, We go
- about twice a week," she said.

T She describes how she ended up in this mess. My husband saw
-that they were selling land. He came and bought land and we moved
yhere with him in July 1994. My husband works in an industnal factory
=hat manutactures some type of part. They pay him minimum wage.

“about $150 2 week for & days work which is really dificutt for a family
o 5. ) have a son age 3, and two daughters 5 ang 9.”

“t saw reports abov* families i the same siuation | am now in, but |
fever believed it was true. | didn't think people passbly ived this way.”

{ According to Mufioz, she has not ssen any dramatic improve-

menis Hike those promised in the colonia community where she

Bves. “They say they are doing things and maybe they are, but you

can't tefl. We are still without water and without a sewage system.

Our family was able to get a septic tank with the assistance of Ei

Pisa, (E Paso Interreligious Spansoring Organization) who gave
nomic help through 2 © 2 they have,

Even though Maria Muioz says she finds her current situation
very frustrating she goes not foresee any way to leave. "How could
we? Where would we go? We are a low income family. Even if we
wanted to leave we couldn't."328

Nuevo Laredo, Sonora/Laredo, Texas

Two vearsimo NAFTA. ot Nuevo Laredo, 70 percent of
the appreximateh half million residents flush their toilets
direcihs into the Rio Grande. as no sewage treatment facil-
jov exists for the cin 329 ar this juncture of the river, mil-
lions of gallons of raw sewage are dumped each day:3

Fatal Infection Caused by
Swim in Rio Grande

Despite all the atterttion on border ervironmental and health disas-
ters during the 1933 NAFTA debale, and despite promisas that NAFTA
passage would improve the existing problems, after NAFTA, new trag-
edies are unfoiding with grim requiarity. For instance, the deadly threat
1o human health from sewage entering the Rio Grande became clear
inAugust 1984, when a 13-year-oid boy fram the Laredo-area colonia
of Rio Bravo died from an amoebic brain infection after swimming in
the river. The rare infection, calied meningoecephaltis, is caused by a
micro-organism found in mast urtreated water. The amoeba, Naeglena
Fowlen, can cause meringoencephaltis when i infects the fining of
the nose 07 nasal passages, and ravels to the brain by way of the
olfactory nerves. The disease is rare, but fatal, with death occuming
within five days. The amoeba was found in high concentrations in the
water in which the boy was swimming, 31
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After a number of delays, construction had begun
on a massive 34million-gallon/day Nuevo Laredo Joint
International wastewater treatment plant which had
been planned as a project of the U S-Mexico Interna-
tional Boundary and Water Commission prior to
NAFTA 332 The project was being financed joinuy by
the United States and Mexico. Mexico has spent $10.7
million, matched with a $10.9 million grant from the
U.S. EPA. Mexico owes $10.2 million, The state of Texas

- would then pay a fina] $§2 million 333

The project was halted in March 1995 because the

" Nuevo Laredo municipal authorities cannot pay the re-

maining $10 million even though the project is almost
completed. “Fyven a plant that is 30% finished is likely 10
be unfunded because $10 million is just about impossible
to find with the current crisis in Mexico," said Geof Land,
program director with the Border Ecology Project in
Bisbee, Arizona.334 In the meantime, crews of workers
have been laid off or shifted to other details. 335

The Nogales Wash
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Nogales, Sonora/Nogales, Arizona

The city of Nogales, Arizona has been plagued by the
heavily contaminated Nogales Wash, which was another
featured environmenta) horror story of the NAFTA de-
bate. The Nogales Wash staris in Mexico and flows north
through the downtown area of Nogales, Sonora and

Nogales, Arizona. The water, roiling with toxics and raw
iluman sewage, fiows uncovered unul it reaches the
metropolitan area of Nogales. Sonora.

From 1989 to 1993, the Udail Center for Studies in
Public Policy at the University of Arizona and El Colegio
de la Frontera Norie (COLEF) in Tijuana and Nogales,
Mexico conducted an interdisciplinary study of
rransnational waste management policy. Included in this
study were detailed analyses of water in the Nogales
Wash, and also in drinking water wells located near the
Nogales Wash. Findings showed high levels of fecal
coliform, among other contaminants.

As well, many of Nogales, Sonora’s colonias still are
not connected to the cities’ sewers. Sewers that do exist
are aging and poorly mair..ained.337 Leaks and breaks
are common, as well as seasonal flash floods which carrg
the sewage into groundwater that supplies Jocal wells.33

Fecal coliform levels are often above the Arizona
water quality standard of 4,000 colonies/ 100m1.339 For
instance, in January and February of 1995, the fecal
coliform levels were above standard on nine separate
testing occasions. 340 Four times during this period, the
level recorded was over 20 times the allowable level at
80,000 colonies/100m1 341

The Internadonal Boundary and Water Commission

decided to begin a groundwater monitoring activity project
in Ambos, .\'oga]es.e"ﬁ The project was scheduled to be-
gin in December, 1994, but has faced several delays.343

California/Baja California

Water qualiry problems on the California/Baja Cali-
fornia border have been mostly associated with the New
River and the Tijuana River. The New River runs from
Mexicali, a booming maquiladora center of approxi-
mately 1 million people, into Calexico, California, and
then to the Salton Sea in California. The New River has
been a source of great concern for many years, and sull
has the ignominious distincuon of being the dirtiest river
in the United S1ates. During the NAFTA debate, the New
River's contamination was noted as the sort of problem
NAFTA could improve. .

“The New River is a time bomb
waiting to explode on both sides
of the border.”

—Dr. Lee Cotirell,

former health officer for
Imperial County, California,

November 1995.344

Two years afier NAFTA, the New River remains dan-
gerously polluted. A November 29, 1995 L.A. Times ar-
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ment officials are seeking funding for their contrihu-
« tons through the NADBank.357 The main focus of the
~ IBWC's project at this point is hiring an engineering
firm to draw up a plan for treatment plant needs. Cali-
. fornia EPA officials estimate it will be about a vear be-
fore such a plan is -:compleu:d.g‘:--'8 '

P
. Tjuana, Baja California/San Diego, California
.; The sewage collection system in Tijuana was built 1o
.» handle 17 million gallons/day of sewage.gf'g However,
sewage production is 35 to 40
¢ million gallons;"day.3 Because of the constant over-
load, sewage is typically not adequately treated or raw
».sewage is discharged straight into the ocean. With the
& California congressional delegation split over NAFTA,
= this severe example of inadequate environmental infra-
% Structure along the border became a rallying point. Anu-
" NAFTA RepresenLatives, such as San Diego Representa-
tives Bob Filner {D-CA) and Duncan Hunter (R-CA),
pointed to the massive sewage flow prior to NAFTAand
predicted NAFTA would exacerbate the probiem.

\FTA sed uTijuana 1Diegohealth
problems would gel worse uniess NAFTA increased area
prosperity and funds for cleanup.

Two years after NAFTA, sewage collection and treat-
ment in the city of Tijuana is a serious problem, posing
a health threat 10 residents of both Tijuana and nearby
San Diego. The California EPA reported that the Tijuana
wastewater system rejeases 25 million gallons per day of
partially treated and undisinfected wastewater into the
Pacific Ocean about six miles south of the U.5. bor-
der.361 The California EPA found that the Tijuana waste-
water collection system, on average, also releases 210 3
million gallons/day of raw sewage directly toward Cali-
fornia beaches.362 '

Tijuana's wastewater and stormwater systems are com-
bined; therefore, the industrial waste containing lead
and pesticide residues, including DDT, ends up in the
s e system.363 Water in Tijuana is scarce, so the water
has a high concentration of toxics, says Lori Saldana, of
the San Diego Sierra Club.364 During the winter months
there is a different problem. Heavy rainfalls cause an
even greater overload of the system, resulting in “large
sewage flows into the United Statesvia the Tijuana River,”
according to a May 1995 Report by the California Envi-
ronmental Protection Agehc.\-.359

Two years after NAFTA, the Mexican coast and its
residents are continually exposed Lo polluted water as
untreated sewage pollutes beach communities. Dave

" Ewing, public works director for the City of Imperial

Beach near San Diego recently lamented: “The prob-
lem of Imperial Beach has gotten worse. Collection and
treatment facilisies in Mexico have been taxed heavier
and heavier,” without improvements in infrastruc-
ture.300 Signs warning of contamination are often
posted along the shoreline in Imperial Beach.307

In order to solve the Tijuana sewage problem, in 1990.

President Bush and President Salinas entered into an
agreement to consuruct an International Wastewater
Treatment Plant just inside the U.S, border. 358 The plant
was to be build by the U.S. EPA. the International Bound-
arv and Water Commission, the city of San Diego, and
the siate of California. 369 The plant was designed to Lreat
25 million gallons of sewage per day, with the capacin' to
partially treat 75 million gallons per day in emergency
situations, such as the winter storm season.

Four components of the plant were to be constructed:
an advanced primary treatment facility, which uses
chemicals 1o accelerate the seuwling out of wastewater
solids; a secondary treatment facitity, which breaks dovwm
additional organic matter; a land outfall, which is a pipe
that would carry treated sewage 2.3 miles to the ocean;
and an ocean outfall, which is an additional pipe that
would carry the sewage 3.5 miles offshore and release it
at a depth of 95 feet.371 Adjacent to the plant being
built for Tijuana wastewater, San Diego is planning an
updated water reclamation facility,

As of December 1985, the land outfall was completed.
The advanced primary treatment facility was scheduled
to be completed in the spring of 1997. The ocean out-
fall was scheduled to be completed in June of 1998. The
secondary treaument facility was delaved due to legal
challenges.g"'?

In June 1994, the Sierra Club and the Surfrider Foun-
dation filed suit 1o force construction modifications on
the secondary treaiment facility.373 The complainants
advocated a “ponding system” of secondary treatment
which is “a biclogical system, a wetland systemn, that lets
nature break down the bad components of sewage,”
according to the Sierra Club’s Daniel Braun.374 Accord-
ing to David Fege, Assistant Director of the San Diego
border office of the EPA, a ponding system would sup-
posedly reduce the toxicity of the sludge, thus reducing
the environmental impacts of the effluent. It might also
make the water available for reuse, and would be more
cost effective 372

The Sierra Club and the Surfrider Foundation reached
a setlement in their law suit about the plant which re-
quires the project managers to study the alternative
method. Construction of the secondary facility is to be
delayed unt! the study on the ponding system is com-
plete. In the seulement, the project was given the opiion
10 object 1o the ponding proposal. According to the San
Diego Sierra Club's Lori Saldafia, if ime, money, and la-
bor is invesied in the project before a ponding system is
sufficiently studied, then even if the ponding method
turns out 10 be more cost effective, it won't be used.37

The proposed treatment plant was designed 1o do
away with bacteria caused by residential sewage. 1ts de-
sign would do little to purify the water from in dustrial

toxic compounds such as PCBs and DDT. Toxics may
even damage the plant.377

According to the U.S, EPA's David Fege, factories in

Mexico are supposed to pre-treat their waste so that
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toxics cannot reach the sewage system, However, such
laws are simply not being enforced. “Franklv. right now
we are not ofl the ground,” said Fege 378

It was estimated that the plant would cost $379 mil-
lion. As of mid-December 1995, the Project had not ex-
perienced any cost overruns. Nonetheless, if the
project does not use the cheaper ponding system, then
it is unlikely sufficient funds will be available to finish
the project.

The state of California provided $5 million for the
project and the city of San Diego gave $84 million.380
The U.S. Congress was asked 1o appropriate $274 mil-
lion of U.S. EPA funds for the project.8! The US. Con-
gress only appropriated $239 million for the project,
leaying a shortfall of $34 million.382 The project plans
to ask the U.S. Congress for additional funds as it fin-
ishes completion, but there are no assurances that addi-
tional funds will be appropriated.

The U.S. Congress also provided Mexico with a $16
million loan that must be paid back over the course of
" ten years.384 The $16 million Joan was to be Mexico's
contribution to the project. The $16 million figure was
based on the cost of a reaument plant that had previ-
ously been planned for Tijuana, That plant would have
discharged all of iws efftuent directly into the Tiajuana
river. 385 The 1930 Bush-Salinas agreement asked
Mexico 1o forgo that plant, and put the same amount of
monev toward the International Wastewater Treatment
Plant.386 However, with the lower peso exchange rate,
Mexico's capacitv to put $16 million toward the proiect
is now in doubt.387 A source at the EPA points out that
Mexico has litte incentive to pay for a plant which is
mired amid these controversies. “The best we can hope
for is that they will send some sewage our wav once the
plant is done so it doesn't become too much of an em-
barrassment,” joked the official, who wished 10 remain
anommous.

If legal and funding problems preveni construction
of the secondary facility, a 1987 law would allow for the
filing of a "301" waiver that would drop the requirement
that the secondary facilitv be ccamplreled.%8 Such a siw-
ation would be extremely problematic, since water needs
to be treated at least 1o a secondary level, or better, in
order to be reclaimed for industria) or agriculural
uses 389

Another concern is that when the primary treatment
facilicy is completed, in spring 1997, there would be at
least 12 months before the: ocean outfall line would be
completed, in the spring 0f 1998.390 A number of alter-
native plans have been developed, including returning
the partially reated effluent to Tijuana for further treat-
ment, storing the effluent and wreating it in San Diego,
and discharging it into the ocean.91 Some of the alter-
natives call for excess effluent to be discharged into the
already polluted Tijuana River.392 The Tijuana River
flows into a fragile coastal estuarv area. The pollution
from the river damages the estuary, which is used %
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humans for recreation and is home to numerous spe-
cies, including commercially valuable shell fish and en-
dangered species,

The Tijuana River

A 1995 Califomia EPA report documented that the Tijuana River,
which flows through the rapidly growing city of Tijuana before reach-
ing Chula Vista, California, has been known to have a fiow consist-
ing entirely of untreated domestic and industrial wastewater during
dry weather.394 The Tecate Creek, which flows through Tecate,
Baja California, and into the Tijuana River, poses yet another po-
tential risk, According to an April 1995 Calffornia EPA Report, 8 to
10 million gallons of Industrial and domestic wastewater from the
Tecate maquiladora center were entering the creek each day, in-
tluding 1 o 2 million gallons of yntreated wastewater from the Tecate
Brewery 395

Many environmentalists argue that a facility that does
not reclaim the treated water would be the wrong ap-
proach (o treating the on-going Tijuana/San Diego
water problem. In San Diego, residents pay $350450
per acre foot (which is equivalent to 300,000 gallons) to
get water 1o their homes and then pay $700 per acre
foot to weat that water after it is used and 1o dump it in
the ocean. Tijuana's water costs are the highest in
Mexico, costing $15.000-25,000 per acre foot. If there
were a water reclamation system, the region could dra-
matically increase its conservation of water, 396

Water Availability: Pressing Problems
Coming to a Head

One often overlooked issue regarding the growth of
industry and population along the U.S.-Mexico border
is the problem of water availability in this arid region.
The severe drought that has plagued Northern Mexico
and Southern Texas for the past three years may be
bringing this issue, which was not considered during
the NAFTA debate, (0 a head.,

In simple terms, the region is facing a water shortage
crisis and looming ecological disaster. Having exhausted
its reserve of Rio Grande River water, Mexico appealed
to Texas for a water disuribution loan in the summer of
1995, However, with Texas nearing the critical reserve
level on is allotment, Governor George W. Bush refused
the request, stating that the water rights belong to pri-
vale individuals and were not the state’s to give away.

Even under normal conditions, the Rio Grande ranks
low among the world's principle rivers in the amount of
water discharged per square mile of basin.397 The river
is, in fact, over-allocated, meaning the demand for wa-
ter is greater than the supply. There are very few other
sources of water in the area.

Not onlv does this looming water crisis threaten the
region’s residential population and its agriculral pro-



ducers, but the low levels of water in the niver increase
the likelihood of the outbreak of diseases such as chol-
era and other sanijtation problems.

Another potendally expiosive issue which the post-
NAFTA development boom on the border is forcing to
a head is the allocation of bi-national underground aqui-
fers. Two vears after NAFTA, there is still no agreement
between the U.Sand Mexico on dividing this scarce
. and crucial resource despite increased residential, in-
. dustrial and agricultural demand. Observers on both
sides of the border have cridcized the lack of attention
paid to the issue by the Internauonal Boundary and
Water Commission, 598
_ Another immediate water avaijlability issue concerns
- the Hueco Bolson aquifer in the El Paso-Ciudad Juarez
- area. This aquifer, B0 percent of which lies under the
* Uniled States, has been exploited on both sides of the

border39¥ “A Lick o action to adequately manage and
conserve the Husco Bolson to prevent its total deple-
tion can onh jead w mounting problems, some of which
may be impossible 1o solve, " testified Mexican environ-
mental attorney Albeno Szekeley before a recent meet-
ing of the Internadonal Boundary and Water Commis-
sion.400 *There’s a lack of political will in both the
United States and Mexico... Unfortunately, with ground-
water it seems Lo be a case of 'out of sight, out of mind.”™
said Al Utton, director of the International
Transboundary Resource Center based at the Univer-
sity of New Mexico. 401

In the meantime, growth and contamination in the
region has continued to increase under NAFTA at a fre-
netic pace, with litte concern on the part of private in-
dustry for the depletion of water resources—at least until
the well, and then the profits, run dry.
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Chapter 5
Border Air Poliution Under NAFTA

Promises

Without NAFTA, it is expected that the maguiladora
program will continue to provide incentives for the con-
struction of facilities in the border region, and that Mexi-
énn border populations will continue to increase, with
resufting increases in air poliution emissions. Wages
would be less likely to improve in a relative sense, 80
that widespread retirement of highly pelluting automo-
biles and residential fuels would be Iess likely to ocour.
It is not clear, however, whether efiorts by the Mexican
g‘overnment to control emissions will continue to in-

crease without NAFTA.402

—Clinton Adminisiration,
November, 1883

Reality

As employment in the maguila industry has grown
¢n two years of NAFTA, so have airborne pollution emis-
sions from industry, and increased commercial and pri-
vate transportation in the border area. The maguila
workiorce is up 20% since NAFTA passage and 3,500
trucks now cross the U.S.-Mexico border at Laredo,
Texas alone, daily. Also, Mexican real wages have
tumbled, with 14% devaluation of the peso in NAFTA's
first year, and then a precipitous further 45% drop by

the eve of NAFTA's second aniversary.
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A very obvious example that pollution knows no
borders is with air pollution. Emissions from cars,
industry and uiility plants in the LS, and Mexico
flow back and forth across the imaginary boundary we
call a border or frontera. The air pollution issue became
a fccus of the 1993 NAFTA debate for several reasons:
the Mexican capital, Mexico City, has disastrous air qual-
ity problems that became the focus of North American
news stories during the NAFTA debate; U.S. investors
in the then-proposed Carbon 11 Mexican border elec-
tric plant designed to burn lowgrade, medium-sulfur
coal with no emissions controls became targels of a high-
profile campaign and were ultimately pushed to divest,
as was the World Bank, from the plant whose emissions
would threaten visibility as far away as the U5, Grand
Canyon; and television news brought pictures of the haze
and word of the serious air polluion health effects in
several border twin cities, such as Juarez-E] Paso.

Air pollution in border cities such as Juarez, Chibua-
hua and E] Paso, Texas was, and is, not just 2 matter of
aesthetics and visibilice—it has a staggering impact on
public health on both sides of the border. “A lot of
people still think of air pollution as more a nuisance
then a threat... but pollution is not merely dangerous,
but deadly,” said American Lung Association president
Alfred Munzer, M.D.403

“People who live in highly pol-
luted cities die earlier. It's yust

that simple.”

—C. Arden Pope, PRD

air pollutant specialist R

Residenits in several border cities face regular expo-
sure to high levels of particulate matter. Particulate mat-
ter is a complex mixture of soot, ashes, dirt, dust, pollens,
molds and other carbon-based particies and acid aerosals.
“PM10" means airborne particles less than 10 microme-
tersin diameter. This measurement is used as a standard,
because particles of this size or smaller can get into the
Jungs and can cause serious health effects. Exposure o
high PM10s in air is associated with increased emergency
hospiwal visits, and can lead to premature death 404 PA110s
can be comprised of any variety of airborne particles, from
dust to secondary particulates, such as carbon and hy-
drocarbon, and some aerosols.



The Harvard Six Cives Study. reporied in 1993 in the
Journal of the Amevican Medical Asseciation found a 26%
higher rate of premature death in the most versus the

. least polluted cities in which it racked 8,111 people for

14 10 16 years. 406 “People who live in highly polluted cit-
ies die earlier. It's just that simple,” says air pollutant spe-

' cialist C. Arden Pope, PhD., an author of the report. #07

In March 1993, the Houston Post reported on the

" mostrecent findings of the research team from Harvard,

which has been working with Brigham Young Univer-

© sity and the American Cancer Society. The new study,
" published in the Amenican fournal of Respiratory and Criti-

-
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1 cal Care Medicine, shows that airborne particles from waf-
i fic and smokestacks are killing people at an increased

rate even in areas which meet EPA air quality rules,408

* which many border twin cities do not. The study found .

2 30 percent difference in deaths from heart disease,
respiraiory diseases and lung cancer between cities with
higher air pollution and less poliuted cities.409

Polluting Industries in the Maquilas

Two industries which rank high on the EPA Toxic Release In-
ventory, chemical production and electronics, are also among the
top industries operating in the maquiiadora zone, The chemical
industry ranks first on the EPA Toxic Release inventory and elec-
tronics ranks ninth for all categories of toxic releases.*10 As of
July, 1995, there were 191 maquiladora plants in the “chemical
products” industry and 487 in the "alectric and elacironic parts and
accessories” indusiry out of a total of 2,747 maquitadoras. 411 Thus,
these two industries combined account for 25 percent of the Mexi-
can magquiladora factories.

Viskase Corporation, who produces casings for hot dogs and
sausages, was tha second worst potluter for toxic chemicals re-
leased into the air in Arkansas in 1990. In 1994 Viskase laid off
130 workers and moved to Mexico.472 General Electric has laid
off 146 workers in the United States due ta a “shift in production o
Mexico,” and is now operating in the maguiladora zone. In 1590,
General Electric faced action by the state of Ohia for violations of
air pollution regulations at its Circlevilie facility, 413

Despite promises from NAFTA supporters that the
pact would improve border air pollution, the opposite
has occurred in two years of NAFTA. The air along the

- border continues to get dirtier from the well-docu-

mented growth of industry in the maquiladora region
and the increased overland traffic due 1o increased
Mexican exports 1o the United Siates because of NAFTA.

- The majority of U'.S.-Mexico trade is transported by

truck.414 The peso devaluation has increased these
pressures,

The Mexican economy has sunk into a depression,
with business sources reporting border workers will not
regain their pre-NAFTA buving power uniil the next
century. Thus, prediciions that rising wages in the bor-

des 20ne would rirduie refiance on highly poliuting autos
and residential fuels suggest that the economic down-
swing is noaw increasing such non-indusirial pollution.

Meanwhile, the Border Environment Cooperation
Council, created o develop border environmental im-
provument projecis in a LU.S.-Mexico agreement negoti-
ated paralle} to the NAFTA, has vet to consider any
project aimed at cleaning up air pollution in the first
two years of NAFTA. Instead, it has announced its pri-
orities will be water and waslewater reatment projects,
as well as solid waste management.412

Juarez, Chihuahua/ El Paso, Texas

Two years afier NAFTA passage, the most serious air
pollution problems alony the U.S. -Mexico border exist
at El Paso/Juarez, where the cities share an air basin
surrounded by mountains. An ozone haze hangs over
Juarez and El Paso much of the year, caused by the emis-
sions from autos and industrial sources reactng with
sunlight. Maquila emissions, coal-fired brick factories,
burning rubbish and blown dust from the unpaved roads
of Juarez add w« nely high level of dangerous
paruculate matter in the air.

Border Non-Attainment Areas Recently
Identified by EPA416

PM-10 §02 CO Qzone

El Paso, Texas

| | u
Dona Ana County, New Mexico
| |
Imperial County, California
| E A
San Diego, California
| B

Douglas, Arizona
Nogales, Arizona

Yuma, Arizonan

= Nonattainment area

% = Cunently designated as “unclassifiable/attainment” although last year
there were 11 viclations, Based on 1894-1995 data, design value would
be 12.9 ppm (high moderate).

A = County is cumently designated as “ransitional” nonattainment for
ozone. Based on 1953-1695 data, the county value would likely be .16 or
abave {serious),

In 1995, El Paso regularly exceeded the EPA stan-
dard for carbon monoxide, particulate mater (PM10),
and ozone, three of the six criteria pollutants for deter-
mining a Clean Air Act "non-att2zinment” area.?" / Non-
attainment areas are those where levels of certain poi-
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lutants are frequently so high that thev pose a serious
threat to human health, and drastic measures must be
enacted to bring down those levels. Since NAFTA pas-
sage, El Paso is suli on the "most wanted list" for air
quality. According to Henry Del Rio of the Cirv of El
Paso Department of Air quality, El Paso's air quality is
consistenuy rated among the worst in the nation.

While El Paso’s air pollution problems ceruainly pre-
date NAFTA, since NAFTA went into effect, the ozone lev-
els in El Paso have been steadily increasing. In 1993, 58%
of the days of the year had ozone levels that were consid-
ered unhealthy; this increased to 67 percent in 1994, and
75 percent for 11 months of 1995.418 The EI Paso area
has been designated as having “serious” air quality prob-
lems under the Clean Air Act Amendments of 1990.

The ozone levels in El Paso have
been steadily increasing since
NAFTA:
in 1992 53 percent of days
of the year had ozone levels that
were considered unhealthy, this
increased to 58 percent in 1993,
67 percent in 1994, and 75
percent for 11 months of
1995319

Because the Juarez-El Paso region has been declared
an international airshed, with the whole area consid-
ered as one metroplex, the U.S. EPA has entered into
an agreement with Mexican environmental officials to
monitor the Juarez region. However, pari of Lhis agree-
ment is nof (o release the data they record. 320

.Meanwhile, elected officials from E! Paso, Texas have
been critcal of federal requirements placed upon them
by the federal Clean Air Act. According to Texas State
Senator Peggy Rosson, the EPA fails 1o recognize that
El Paso shares its airshed with a city twice its size. The
state Senator made her comments during debate over
an auto emissions testing program aimed at bringing El
Paso up to EPA air quality standards, which it now does
not meet. 42! To Rosson, the bottom line in the debate
is that auto emissions testing requirements and restric-
tions placed only on the growth of E! Paso industry will
have litde effect; the parties polluting El Paso would sim-
ply go to Juarez and find continuing unregulated and
rapid indusuwrialization just a few meters across the Rio
Grande /Rio Bravo River.
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Auto Emissions

Since NAFTA passage, air poliution in El Paso, Texas is stil
considered the worst among US border cities, according to Carlos
Rincon, Praject Director at the Texas Environmental Defense
Fund.422

A new system for enforcing emissions testing was to be imple-
mented across the border in Ciudad Juarez in 1985, Under the old
system, a person could not get an automobile license sticker re-
newed without first passing an emissions test. Hawever, to avoid
the requirements, almost 50 percent of vehicles did not go through
iicer.se plate renewal, meaning that 50% of the 309,000 car own-
ers in the city of Juarez in 1994 v.ere not paying the assotiated
taxed on license renewal. 423 The state lost significant revenue. As
a result, in 1695, the state tumed the enforcement of emissions
testing over to the city, allowing car owners to renew their licenses
without first passing emissions tests. Police were charged with
monfloring emission festing stickers to verity if people were having
their vehicles tested when they were required. The penalty is a 40
peso fine {less than $5).424

As of April 1985, only 17,363 vehicles had been tested, well
beiow the number of people in Ciudad Juarez who were required
to have cars tested by then.425 A binationaf taskforce is now work-
ing on the project with two main goals: to educate the public on the
necessity of emission testing by distributing fact sheets to encour-
age people to get their vehicles tested, and to convince the stale o
re-establish emissions testing requirement. it is expected that the
tolal numbers of vehicles that pass the emissions test in 1935 wil
be well below the 50 percent that passed in 1994426

Besides the auto emissions and industrial pollution,
the manv unpaved roads along the border are a factor
in the high level of air conaminates. Increased traffic
along these roads obviously has an affect on the level of
particulates in the air. As well, such unpaved roads re-
quire more effort from automobile engines, and thus
result in higher fuel consumption. Furthermore, be-
cause the unpaved roads are punishing to cars, people
with newer vehicles leave then at home andl 1970’s cars,
which are less efficient, and emit more pollution than
newer cars, predominate.

To date, the only effort to address these serious prob-
lems involve monitoring, rather than actual remediation.
The Texas Natural Resources Conservalion Commission
{TNRCC) is cooperating with Mexican officials in con-
ducting a vehicle-miles traveled study to support emis-
sions inveniory and urban airshed modeling. The mod-
els are to be used to help develop effective pollulant
controf strategies for the air basin.

LU.S. and Mexican federal, state and local govern-
ments' joint acuvides include a five station air monitor-
ing network in Juarez, operation of 17 monitoring site
in El Paso and “promotion of widespread community
involvement in the implementation of innovative, cost-



- effective air quality solutions."427
. Unfortunately, the TNRCC reports that resources
devoted to this program are extremely strained, and that
even collecting good data from the monitoring sites in
Juarez has been difficult 428
However, with Juarez’ maquiladoras spewing tons of
pollutants into the joint airshed, implemenuation of
remediation programs are a public health emergency
that has been left unattended. The intensified border
¢, maquila developmentspurred first by NAFTA, and then
- again by the peso devaluation, is only escalating this al-
ready serious problem.

. The Lower Rio Grande Valley

With a historically small population and proximity
to a predominanty southeastern breeze from the Gulf
of Mexico, the Lower Rio Grande Valley has not had to
be concerned with air quality, until recendy. In 1994,
the Texas Natural Resources Conservation Commission
inswalled wwo air monitoring sites in Brownsville 10
sample for deadly carbon monoxide and for sulfur di-
oxide {the " lrain) and Volatile O -~~~ Com-
pounds (1 _ h are causin 1428
The state of Texas and the siate government of
Tamaulipas (home to Lower Rio Grande Cities of
Matamoros, Reynosa and, further upstream, Laredo)
began working cooperatveiy on air quality menitoring,
thanks in part to World Bank funding and Tamulipas
state being part of a pilot project to de<centralize au-
thority in Mexico.

The World Bank, ip cooperation with Mexican offi-
cials, completed the first siage of development on the
Tamulipas facilivv which involved the building of a
1ab.331 Mexican officials are to submit a proposal for
second phase funding to the World Bank.

Ry

Nogales, Sonora/ Nogales, Arizona

Air poliution is a serious problem in this, most popu-
lated part of the Arizona/Sonora border. In addition to
concerns over €missions from maquiladoras, a signili-
cant source of air pollution in the areawas the Nogales,
Sonora garbage dump."‘32 The dump which burned
wrash and sometdmes hazardous substances, had been
located close 10 the border, thus covering both U.S. and
Mexican cities with dump smoke. This dump is now
closed, although a new dumnp opened 13 miles from the
border.433 Though this may limit the smoke reaching
the U.S. side of the border, the burning dump witl still
affect residents on the Mexican side.

Beginning in April of 1994, the Arizona Depariment
of Environmental Quality conducted 2 one year study
of the air on both sides of the border in the Nogales/
Sonora region. The more than 5250,000 yearlong moni-
toring project funded by the EPA was designed 10 test
the air for hazardous air r.):)llumnm.‘lEH Part of the mo-
tivation for such an extensive and cosuy project was the
high incidence of multiple myelona, a type of cancer,
and of Lupus in the Nogales region. The resuits of the

sesting have vei 14 be released, 133

Afier the westing was completed in April 1993, just one
monitoring sution ur each side of the border remained
operaional. Now these stalions are only testing for par-
ticulate wiarter, PM 14}, and for no other pollutants, such
as ozone. sulfur dioxide or carbon monoxide.436

Tijuana/San Diego

Another set of win cities which share an air basin are
Tijuana, Baja and San Diego, California which some say
chailenge Juarez/E! Paso for the mosi-polluted air on
the border.

Severe regional air pollution has made San Diego a
non-attainment zone for carbon monoxide and ozone
area under the federal Clean Air Act (see chart).
Emmissions from automobiles in both countries, and
the raquiladora glanu in Tijuana are the cause of most
of the problem." 7

Two vears after NAFTA passage, siill very little actual
air qualiry data are available for the Tijuana/San Diego
or nearby Mexicali/ Calexico areas. There are no ef-
forts to ameljorate the serious air poliution, although
there ~ been some cooperation ) U.S. and
Mexican officials in establishing more air monitoring
stations. However, in April 1995, there were only three
fuliv functioning monitering stations in Tijuana, one in
Calexico, and a proposed facility in Mexicali. 438 Accord-
ing to the California Environmental Protection Agency,
Tijuana is scheduled to have a1 least four full siations
(which cost §100,000 each) and two additional particu-
late sites, with the Mexicali area having a similar net-
work. 339 1t is uncertain when any additional stations
will he on-line because of U.5, budget concerns. 40

While thesc air monitoring stauons are important in
assessing air quality problems, and monitoring the ef-
fectiveness of any future miugation efforis, establishing
any amelioration plan is unlikely with the Mexican eco-
nomic depression and the L'.8. government budget cuts.
Best projections indicate that it will be spring of 1936
before sites are even selected for future monitoring
stations.and then not unt) summer 1996 until they are
actually in place in Tijuana, _

According to Bill Jones of the EPA, since there wili
be such a long delay before any conclusive data can be
gathered to analyze sources of area air pollwion, air
improvement projects in the area should focus on re-
ducing waiting ume for border crossing, which officials
already know is now a large contributor to the area’s air
|:,r::ablems."141

Greatly Increased Traffic After NAFTA
Increases Air Pollution, Road and Bridge
Construction Demands

Increased trade berween Mexico and the United
States under NAFTA is bringing with it increased wraffic
and pollution to the border region. The majority of the
rade between the United States and Mexico is
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trucked.#42 Texas Anorney General Dan Morales said in
Novemnber, 1995, that $73 billion of the 5100 billion in
U.S. made with Mexico is delivered by wuck, and 70 per-
cent of that cargo comes through Texas. 43 Sixty-nine
percent of U.S. exports to Mexico are reported to travel
through the land ports of Laredo, E] Paso and
Brownsville 444 Currently, about 5,000 trucks from Mexico
enter Texas daily445 As of late September 1995, after ewenty
months under NAFTA, approximately 3,500 wrucks were
passing northbound daily just through the border at
Laredo. #46 According to the Journal of Commerre, this num-
ber may increase 1 10-15,000 by early next cenwry. 447

Increased waffic means more emissions and Jonger
lines at border custums check points. This means lines
of idling vehicles wailing their turn to pass through the
border while burning up much of the fuel in their gas
tanks. There are discussions about how to cut these post-
NAFTA border crossing delays. The pollution problem
is caused not only by the lined up automobiles, but also
by the trucks waituing for long periods of time running
their diesel-operated refrigerator units,

Since NAFTA, most of the increased mraffic flow has been
north-bound, with Mexican exports 1o the United States
 up. As of December 18, 1993, wrucks from NAFTA coun-
mries were t0 be permitied to travel within all adjoining
border states. This NAFTA ‘open berder’ rule mav be post-
poned because border-state attorneys general, safery groups
and the Internadonal Brotherhood of Teamsters have pres-
sured the Clinton Adminiszation to delay the opening uniil
safery and emvironmenial standards are developed.¥48

On January 1, 2000, bucks from NAFTA members will
have unincumbered access to all parts of the United States,
Canada and Mexico. The U'.S. Department of Transporta-
uon is considering plans to accommodate the NAFTA wraf-
ficsincrease by expanding Interstate 69 (169), which cur
rendy links Port Huron, Michigan with Indianapolis, Indi-
ana, into a NAFTA superhighway to run goods from Que-
bec, Canada, all the way 1o central Mexico. 449

Overburdened roadways in the border states wil) be
costly for taxpayers, as well as environmenully hazard-
ous. Nine thousand six hundred cars do the same dam-
age to a road as one 80,000 pound wruck, according to
Texas Attorney General Dan Morales.#50 In Texas, a truck
is allowed to carry 80,000 pounds. A rypical Mexican truck
carries 100,000 pounds, and some carry as much as
170,000 pounds.#3! Canada permits 2 maximum of
187,000 pounds. 352 With the increased burden of over-
weight Mexican and Canadian trucks, U.S. roads will wear
out more quickly and require Lthe expense and environ-
mental strain of new construction.

The Texas Attorney General's office reports that Texas
roads will wear outin 12 years instead of in 40 vears with
the increased NAFTA traffic 433 Increased waffic over
the next 40 vears will require an additional 10 lanes 1o
each freeway just 10 maintin the congested traffic flow
existing now, the Texas Attorney General reported. 434 1t
costs Texas taxpavers $350,000 for every mile of highway
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repair.455 Furthermore, there are currently plans to
double the number of bridges crossing Lhe border in the
Rio Grande Valley to the new post-NAFTA traf| fic. 456

Bridge Construction without

Environmental impact Statements

According to staiistics compiled by the Border Trade
Instute in Laredo, Texas, trade flow through the Lower
Rio Grande Valley bridges have increased substantially
since NAFTA. 457 In June 1995, the Texas Center for
Policy Studies issued a report highlighting the need to
engage in an evaluation and planning effort for the
Lower Rio Grande Valley as a whole 1o determine how
many bridges were needed, and how they could besi be
Jocated so as to protect the local environment. 43

Many elecied officials and development interests have
been extremely eager to be the first to enact a new bridge
projecz.459 Proposed bridges include Los Tomates, Port
of Brownsville, Anzalduas, Los Ebanos, Mission, and
Donna. 460 some approvals for bridge construction have
been made with limited concern for their environmen-
tal impacts and with environmenal assessments that do
not meet the letter or intent of the National Environ-
mental Policy Ac46) In fact, the US. Department of
Suate is not requiring Environmental Impact Statement
under the Natonal Environmenual Policy Act, but is in-
stead reiving solely on Environmental Assessments many
of which are superficial and conuin unsubstantiated,
broad conclusions. 462 Emironmenual impact statements
have been required by Mexican law aswell. 463 There have
been no recorded Mexican Environmental Impact As-
sessments for the recently recently consuructed built and
proposed bridges, except for the Pharr-Reynosa bridge.
In addiuon, because Lhere has not been a coordinated
planning effort, and has been very litde local coopera-
ton in planning or site selection, the proposed plans also
do not ake into effect other potentially adverse effects
on surrounding neighborhoods and communities. 164

In response to pressure from L.S. non-governmen-
1al organizations and the U.S. Fish and Wildlife Service,
the State Department has agreed to discuss requiring a
Programmatic Environmental Impact Suatement {PEIS)
to determine environmenual impacts of existing and
proposed bridge projects along the Texas/Mexico bor-
der.465 1f implemented, the PEIS could be helpful in
planning future projects. However, the State Department
has said that the results of the PEIS will not delay pro-
cessing of pending applications.466 If the resulss of the
PLIS are released afier the implementation of many
more new projects, the effectiveness of these statements
could be drastically reduced.

Top Puliutors in North America:
Carbon |, Il Coal-fired Power Plants

In 1993, the NAFTA debate became the theauwe for a
contentious environmental fight over the construction




of an enormous, 1,400 megawatt power plant that would
burn low grade, medium sulfur coal, and have no smoke-

" stack scrubbers or other air emissions reduction equipment.

=

s

The plant, known as Carbon I, was to be added near an
exising power plant of the same design at a site near Riv
Escondido, Coahuila, across the border from Eagle Pass,
Texas. %7 Environmenuatistsand communities on both sides

- of the border, and Texas state officials protested the contin-
- ued constructon of the Carbon I electrical plant with it

outmoded, environmentally threaiening technology.
NAFTA proponents pointed to the Carbon II fight as

" theveryson of situation that could be remedied by NAFTA

Y )

¥

approval, and the enhanced U.S.-Mexico environmenial
cooperation they argued NAFTA would bring. According
to Former Texas Governor and NAFTA-booster, Ann
Richards, “Reducing poliution from the plant(Carbon II)
will support my position that the NAFTA agreement s our

- best hope for cleaning up the border environment

Choking on Another Broken NAFTA Promise

"Reducing pollution from the plant (Carbon 1} will support my
position that the NAFTA agreement is our best hope for cleaning
up the border environment.”

—Former Texas Govemor and NAFTA booster, Ann
Richards, 1983

Now, two vears later, both the World Bank and a major
LS. invesior have pulled out of the project because of
environmental concerns. The Texas state Government
has conducted an official full court press 1o get the plant
redesigned to reduce air pollution. The combined
emmissions of Carbon 1 and 1l will be the largest source
of sulfer dioxide poliution in southwest Texas.469 The
U.S. government offerred a $500,000 grant to Mexico 0
study feasibility of a new scrubber technology that would
reduce the plant’s emissions by 60 percent for one-fifth
the cost of curtent technology. The U.S. offer was rejected

Half of the new Carbon 1 plant has been operational
since mid-1994 with no emissions controls and burning par-
ncularly sulfurous coal. In December 1995, full capacity o
erations were being tested to come on line in early 1996.% 0

At full capaciry, the Carbon I plant will spew up 10
280,000 tons of sulphur dioxide into the air annually,
twice as much as was allowed for U.S. planis built in
1970.471 11 will generate enough electricity 10 power a
city the size of Dallas#72 and provide 10 percent of
Mexico's national electricity supply.473 Constructed to
provide power for border development, it will be among
the largest polluters in North America 474

World Bank Cancels Carbon 1l Funding

Midway through Carbon II's constuction, the Mexican govem-
ment decided to open the plant up to privatization. The winning bid-
der, Mission Energy of Califomia, became the official project spon-

sor, @nd approached the Intemationat Finance Corporation {IFC),
the private secie: am of The World Bank Group, for financing in
terms o! 2 Yoan 475 The tFC, in order to uphold its enwironmental
¢ritena tor funding, inststed on instaliation of scrubber technology at
Caron 1.478 Al this point, Carbon Il was 70% completed. To comply
with the IFC reques! would have resulted in a ha't in the construction,
and retrofittingg of the four units477 costing an estimated $250 mil-
lion.478 Mission Energy would not agree to add the scrubbers, and
in the fall of 1393, the IFC decided not to issue the loan, 479 Califor-
nia environmental groups active inthe ant-NAFTAmovement brought
increasing political pressure against the project. Mission Energy #-
self eventually backed out of the praject too, leaving the Mexican
govemmen to finance the project through the public sactor, 480

In addition, Carbon II's pollution output would be
so great as to reduce visibility by as much as 60 percent
in Big Bend National Park in Texas, 130 miles rorth-
west of Carbon ! and 11,48} A nationa! park service air
monitoring systern shows that sulfates represent 46 per-
cenrof the pollutants that now impair visibility over West
T "7 7 nd.482 (Sulfur dioxide is prir

. dutcu sruin wue aing coals. It converts to amonium sui-

fate when it mixes with moiswure in the atmosphere and
this appears as a white haze over the park.)

Twa protecied areas across from Big Bend in Mexico,
Maderas del Carmien and Canyon de Santa Elena, will
also be affected by the plant’s emmissions. {ser map) Ac-
cording to EPA and National Park Service Officials, the
degree of pollution from Carbon Il has a real potential
1o impact visibiliry as far away as Carlsbad Canyon in New
Mexico and the Grand Canvon National Park in Ari-
z0n2 483 The plant is also likely to destroy the astronomy
work done at the world-famous McDonald observatory
near Fost Davis, Texas, including research using the new
$13.5 million Hobby-Eberly Telescope situated atop
Mount Locke, directly northwest of Carbon 11.484

Carbon I1 is planned to burn a lowgrade, moderate-
sulfur content coal mined from Minera Carbonifera de
Rio Escondido, a nearby mine. 483 A high-energy, low-
sulfur coal should be used 10 produce the maximum
amount of energy with the least amount of sullur diox-
ide emissions. The planned use of lower grade coal height-
ens the plant’s pollution problems. Carbon Il is projected
to emit 1.9 pounds of sulfur dioxide 6p'.er million British
Thermal Unis (BTUs) of cenergr}.'."‘B Under U.S. law a
maximum of 1.2 pounds per million BTUsis allowed 487

Is Carbon Il Next?

Now another transboundary air pollution threat faces northem
Mexico and Texas, according to Northem NAFTA Notes, published
by the American consulate in Monterrey, Mexico.488 A consortium
of Canadian firms is considering building a $400 million elactric
power plant in Sabinas, Coahuila, which is about 50 miles south of
Eagle Pass, Texas, to bum the same grada coal as Carbon 11,489
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i In addition, neither Carbon I nor Carbon il are
equipped with “scrubbers” on their smoke stacks to mini-
mize sulfur dioxide levels, 490 In June, the Mexican gov-
ernment rejected a U.5. offer of $500,000 for a feasibil-
ity studv of a new “scrubber” technology that would re-
diice emissions by 60 percent for one-fifth the current
costs. 491 Nellv Rocha, director of the EPA's border liai-
son office in El Paso, told the San Francisco Examiner
in September, 1995, “I'm totally appalled by the lack of
action on this issue.” She said that both the 1.5, and
Mexican governments are 1o blame: the Mexican gov-
ernment is planning to privatize the plant, and doesnot
want to lower its selling price by requiring environmen-
tal improvements, and no one in the U.S. government
wants to pressure Mexico.492

Mexican officials do not agree that Carbon Il will even
create visibility problems. “The Mexican government
says there is no impact on the park,” Mexico's Attorney
General for environmental protection, Alfredo Gidi, told
the Washington Post.493 Mexico wants the electricity
which will be generated by Carbon II to support the
growth of population and industry along the Texas bor-
der. In fact, the first two units of the four<arbine Car-
bon I, which are on-line commercially, have already
reached their full capacil}:'!g'! Despite the enormous
output of sulfur dioxide, Carbon Il would be in full com-
pliance with Mexican law, 493
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Carbon Il and the NAFTA Side Agreement

In August 1993, the Texas Center for Policy Studies
issued a report entitled “The Carbon Il Dilemma: A Case
Study of the Failings of US/Mexico Environmental
Management in the Border Region.” The case sdy
examined applicable U.S. and Mexican environmental
laws and the binational cooperative framework under
existing international agreements. It concludes: "Car-
bon 11 is a perfect example of the relative weakness of
the binational agreements for ransboundary environ-
mental problem!‘a.""w'S

These findings on the ability of the United States and
Mexico to sufficiently deal with major issues of
transboundary pollution stil! hold true two years since
the passage of the NAFTA and its side agreements. As the
Center's report also concluded: the NAFTA's environmen-
tal side agreement is “..nol adequate to deal with these
kinds of complex situations with major sources of pollu-
tion."497 The narrow scope of the environmental side
agreement allows only for study of cases, which involve a
countries' non-enforcement of its own environmental
laws. (see Chapler 6 on the environmental comission)
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| Chapter 6
- The Environmental Side Agreement and the

Council on Environmental Cooperation

n judging what impact NAFTA would have on the

environmentduring the NAFTA debate in 1993, pro

ponents and opponents of NAFTA looked at two
broad categories of issues;

U Would NAFTA and its trade rules and investment
incentives increase existing pollution and health
problems?

Q Would the environmental and border institutions
10 be established paralle] to NAFTA provide fund-
ing, political will and/or expertise 0 remedy exist-
ing environmental and health problemsand/or new
ones that NAFTA would create?

By considering both elements, analysts hoped to un-
derstand the net environmental and health effects of
NAFTA.

This study takes the same approach, presenting two
years of net NAFTA effects.

The first portion of this study analyzed what actually
has occurred in two years of NAFTA in water, air and
hazardous waste polludon and related human health
problems in the berder region. Unfortunately, our re-
view of two years of data on pollution creation shows
that since NAFTA passage, the maquiladora industrial

" work force has increased 20 percent rather than dimin-

ishing, as NAFTA proponenis had promised. As well,
the promised lessening of air and water pollution and
toxic waste that NAFTA proponents said would accom-

". pany the shrinking of the maquila sector had not oc-

curred. In fact, in many instances, since NAFTA passage,
environmental contamination and refated health prob-
lems have gotten worse.

In the following seciion we turn to the second broad
inquiry: have the NAFTA environmental side agreement
and/or the Border Environment Cooperation Commit-
tee (BRECC) or its related North American Development
Bank (NADBank) been able to ameliorate the signifi-
cant environmenial and health problems that existed
in the border region prior to NAFTA? Are these institu-

- ions counteracting the increase in pollution and health
- problems that have occurred since NAFTA? Are they

on target to be able to do so in the future? By looking at
the effectiveness of these institutions, we can try to de-

" 1ermine the net effect of two years of NAFTA on the

¥ border environment and on the health of the region’s

inhabiwants.

The North American Agreement on Emvironmental
Cooperation, the environmental side agreement to
NAFTA, was conceived by then-presidential candidate

and Arkansas Governor Bill Clinton as a way 1o “fix"
environmental deficiencies in NAFTA, which the Bush
administration had finished negotiating in the summer
of 1992.

In an October 1992 speech at North Carolina State
University in Raleigh, the Democratic nominee an-
nounced that, if elected president, he would seek spe-
cial congressional authority to negotiate “supplemental
agreements” dealinsg with environmental, labor and ag-
ricultural issues. 49

“Before we implement the [NAFTA]," then-Governor
Clinton said, “we must establish an environmental pro-
tection commission with substantial powers and re-
sources 1o prevent and clean up water pollution. The
commission should also encourage the enforcement of
the country’s own environmental laws through the edu-
cation, training and commiunent of resources, and pro-
vide a forum to hear o::omplaints.""f99 This environmen-
wl agreement, he said, "should contain a wide variety of
procedural safeguards and remedies that we take for
granted here in our country, such as easy access to the
courts, public hearings, the rights to present evidence,
streamlined procedures and effective remedies,">00

Clinton also expressed concern about challenges to
U.S. environmental laws that could occur under NAFTA.
“We ought to make sure that NAFTA, the trade agree-
ment, doesn’t override the democratic process. For ex-
ample, in the provisions on the environment, the cur-
rent agreement contains no mechanism for public par-
ticipation in defending challenges to American laws if
we apply our environmental laws against Mexican prod-
ucts, or in bringing challenges to the practices of other
parties. I think the new Congress should pass legisla-
tion to provide for public parucipation in crafting our
position and in ongoing disputes, and to give citizens
theright to challenge objectionable environmental prac-
tices by the Mexicans or the Canadians.”30]

Soon after 1aking office, President Clinton began
negotiations with Mexican and Canadian officials on
environmental and labor side agreements to NAFTA.
The Clinton Administration concluded the North
American Agreement on Environmental Cooperation
(NAAEC) in the summer of 1993. The agreement led
to the creation of the tri-national Montreal-based North
American Commission for Environmental Cooperation
{CEC). (See Chapter 7 for information on the two binational
U.S.-Mexico border agreements on BECC and NADBank abso
completed paratlel 1o NAFTA},

“The Environmental Agreement,” the Clinton admin-
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istration promised, “establishes a framework for the
United States, Mexican and Canadian cooperation on
environmental matters and commits the parties to ef-
fective enforcement of their environmental laws. ™02

Threatened NAFTA Challenges to U.S.
Environmental Laws

NAFTAhad only been in effect 13 months when chemical manu-
facturers and wine producers trom several countries filed petitions
witté the U.S. EPA arguing that under NAFTA, the United States
could not repeal residue tolerances for the carcinogenic fungicide,
fotpet. The EPA had announced plans to forbid sale of food con-
taining folpst residues. Folpet's registration for vse in the United
States had been rgvoked in the (ate 1980s. Chemical industry and
agribusiness interests argued that, absent justifying scientific data
ltwould violate NAFTA, and also violate GATT, for the United States
to have a standard more proteciive of heatth than thoss allowed by
the relatively weak intemational standards of the Rome, Htaly-based
Codex Alimentarius Commission named that NAFTA recognizes
for pesticides the company thal produced folpet had refused to
provide the needed data.

The environmental side agreement, along with the two
U.S-Mexico agreements establishing the Border Environ-
ment Cooperation Commission and the NADBank, ame-
liorated the NAFTA concerns of some environmenial
groups. Citing their satisfaction with the side agreements,
five major U.S. environmenual organizations endorsed
NAFTA: the Nauonal Wildlife Federation, the World Wild-
life Fund, the Environmental Defense Fund, the Natural
Resources Defense Council'and the National Audubon
Society. Most local and national environmental organiza-
tions continued to oppose NAFTA.

use of this environmenual cover, however, and NAFTA
was passed by only 2 nanow margin in the U.5. House
of Representatives. The vote 1o pass NAFTA also followed
a series of special deals granted 1o members of Congress
by the Clinton Adminiswration to fund bridge, univer-
sity and military projects in home districis of some Mem-
bers.504 Democratic House members who stated that
their support for NAFTA was based on the proposed
NAFTA insiwtions and the support of some environ-
mental groups included: Edward Markey (MA), Gerry
Studds (MA), Nancy Pelosi (CA), Karan Shepherd (UT)
and Jim McDermott (WA}. As well, several longtime
congressional NAFTA boosters, such as Democratic Rep-
resentative Ron Wyden (OR) and Bill Richardson (NM}
claimed that their support, though pre-dating the envi-
ronmental side agreement, was based largely on these
supplemental agreements.

Environment Helped or Hurt by NAFTA

“Vole for cleaner air and water and less polution in North Amenica;
support the NAFTA agreement.”
~fep. FRon Wyden (D-OR505

“...0ur only hope of overcoming our environmeral and labor
problems begins with the groupswork Jaid by this agreement.”
—Rep. Jim McDermott(D-wA)506

“It is my view that this agreement represents a step backwards
in terms of environmental laws; it presents a step backwards in
terms of food safety laws..."

—Rep. Henry Waxman {D-CA507

*If you based your vote on the enforcement of the side agree-
merits on (abor nad environment, you based your vote on a lie.”
~HRep. Peter DeFezio (D-OR)508

+

¢ “We have broken new ground in
the negotiation of trade agree-
ments. The NAFTA package
promises to be a powerful tool in
harnessing economic resources
in the name of environmental
protection. %

—Jay Hair, President,
National Wildlife Federation (NWF}, 1993,

The suppori of the five pro-NAFTA groups, however,
provided political cover for some pre-emvironment
Democrats who were being pressured by business inter-
ests and the White House to support the trade agree-
ment. Just a few members of the U.S. Congress made
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“We have broken new ground in the negouation of
trade agreements,” said National Wildlife Federation
(NWF) president Jay Hair in endorsing NAFTA. “The
NAFTA package promises 10 be a powerful wol in har-
nessing economic resources in the name of environmen-
ta! protection.”09 Hair and the NWF argued that the
NAFTA texi and NAAEC would "impose rade sancuons
on countries seeking to boost trade by lowering or ig-
noring their environmental standards... encourage pub-
lic participation in resolving trade and environment dis-
putes... assure that environmental clean-up projects
along the U.S.-Mexican border will receive adequate
funding...” and “address wildlife issues from an ecosys
tem approach—that is, spanning national borders to
preserve international wildlife habitats."310

Environmental Dumping??

Pro-NAFTA environmental groups such as the NWF have not
necessarily gained the greater Clinton administration access or in-



£
% tiuence they may have anticipated in exchange for their help in
. pushing NAFTA through Congress., according to a recent book by
Purdue University protessor John Audiey, who worked for the Si-
ema Club through much of the NAFTA debate.51 For instance,
_the book recalls, several months atter the passage of NAFTA, a
#+group led by the Nationat Wildlife Federation's Stewart Hudson was
* gnubbed by then-Deputy U.S. Trade Representative Rufus
-Yerxa.512 Yerxa bluntly rejected Hudson's appeal for environmerr
tal conditions to be included in negotiating authority for future trade
agreements and bruched off his environmental concems about the
global GATT trade agreement.

_ National environmental organizations that opposed
NAFTA include: the Sierra Club, Friends of the Earth,
* Greenpeace, the Humane Society of the United Suates,
the American Society for the Prevention of Cruelty to
Animals, Clean Water Action, Rainforest Action, Earth
Island Institute, Environmental Action and hundreds
of others.513 These groups dubbed the proposed
NAFTA insttutions a “fig leaf,” objecting 1o the fact that
NAAEC failed to address key environmental concerns,
including: adequate funding for environmental clean-
up and infrastructure improvements; protection of pro-
cess and product standards; the ability of states and lo-
-.cal governments 1o set higher standards than those of
the agreement; the ability ofa nation to fulfill its abliga-
tions in international environmental (reades; and the
protection of natural resources.?
Environmental NAFTA opponents also objected to
what they identified as major inadequacies and prob-
" lems within the agreement itself, including the struc-
“ture and mechanics of the CEC and its dispute resolu-

Currently sitting on the Council are Mexican Secretary
for the Environment, Natural Resources and Fisheries,
Julia Carabias; U.S. Environmental Protection Agency
Administrator, Carol Browner; and Deputy Prime Minis-
ter of Canada and Minister of Environment, Sheila Copps.
The Council meets at least once a year in regular ses-
sion and can meet in special session at the request of
any Council member. The Council "serves as a forum
for the discussion of environmental matters” within the
scope of the environmental side ag-rev.ermem.519 The
Council can conduct studies and develop recommen-
dations on environmental issues for the three na-
tions.5?20 The Council also oversees the Secretariat and
approves its annua! budget and work pla.n.521

CEC Counclil of Ministers

Julia Careblas  Mexican Secretary for the Environment,
Natural Resources and Fisheries,

Carol Browner U.S. Environmental Protection
‘Agency Administrator,

Sheila Copps Deputy Prime Minister of Canada

and Minister of Environment

To date, the Council has met twice. Council mem-
bers held a preliminary meeting in Washington, D.C.in
July 1994. The Council met a second time in Oaxaca,
Mexico in October 1995 and plans to meet next in Apri
1996.522 In jts October 1995 meeting, the Council
signed a flurry of sweeping cooperative agreements that
were notably lacking in implemen Lation, moniloring and
compliance deuails. The accords call for voluntary co-

. tion mechanism, as well as inadequate public participa-
” tion.515 They argued such an institution could not re-

operation berween the three member countries to:
y o . ;
% pair the exisuing environmental damage on the border,

1) Reduce greenhouse gas emissions by promot-

‘ much less counter the new environmenual problems
opponents feared NAFTA would cause.

The Commission for Environmental
Cooperation

The North American Agreement on Environmental
Cooperation created the North American Commission
. for Environmental Cooperation (CEC). The stated goals
of the Commission were to ensure high levels of envi-
~ ronmental protection, foster public discussion of envi-
- ronmental concerns, formally advise trade representa-
" tives from the three countries, secure effective enforce-
ment and provide for transparency and access to en-
forcement processes.
The CEC is composed of three bodies: the Council
s of Ministers, a Secretariat and a Joint Public Advisory
- Committee (JPAC).517

CEC Council of Ministers
The Council, the governing body of the CEC, is com-
prised of cabinet-level or equivalent representatives.

ing "green technology,” forest conservation and en-
ergy efficiency,;

2) Move toward “sound management” of
bioaccumulative organic pollutants identified by the
United Nations Environment Program {(Council
members have 5o far only agreed to target PCBs. DDT,
lead and mercury were listed in an earlier draft, but
were deleted at Mexico's behest;523

8) Create a North American Pollutant Release Inven-
tory that will combine existing databases of the member
countries on ransportation and emissions of pollutants
(though efforts are underway in the U.S. Congress (o
weaken U.S. reporting requirements, and emissions
monitoring and conwols in Mexico are notably 1ax524);

4) Ensure "wildlife habitat protection” and “protect
songbirds,” by which the Council modestly proposes
to develop a region-wide set of “ecoregion maps” and
an inventory of bird flight paths and habitats 10 cata-
logue essential habitats of migratory species.

Public Citizen's Qlobal Trade Watch * 43



While the CEC staff are proud of this list of goals, a
common complaint of members of the U.5. Nauonal
Advisory Commitiee (NAC) that advises the Council
representative from the United Siates is that the CEC
has spread iwself too thin in its first year, and must have
a srnallegginda, but more depth, in 1996.

NAC MEMBERS

Ms. F. Lomaine Bodi
Co-Director, American Rivers, Northwast Ragion

#s. Veronica Callaghan
Vice President, Kasco Venturas, inc.

Mr. Raul Deju
President, Chemical Wasta Management,
Western Regional Services

.ilﬂ' e

Mr. Stewari Hudson
Senior Legislative Representative,
National Wildlife Federation

Dr. Helen Ingram
Director, Udall Center for Studies in Public Policy

Ms. Mary Kelly
Executive Director, Texas Center for Policy Studies

Mr. J. Michael McCloskey
Chairman, Sierra Club

Mr. Dennis Phelan
*Vica President, Pacific Seatood Processors Association

Ms. Ann Pizzonisso
Director, Environmental Affairs,
Phillips Electronics N.A. Corporation

Mr. David Schorr
World Wildiife Fund

Mr. David Simon
Southwest Ragional Director,
National Parks and Conservation Association

Mr. Stephen Viederman
President, Jessia Smith Noyes Foundation

#

WAy,

Dr. Margaret Wells-Diaz

Mr. Durwood Zaslke
President, Centar for Intemational Environmental Law

"The CEC is sull organizing iwself and trying to hitits
stride,” says NAC member and Sierra Club Chair Michael
McCloskey. “The work plan it developed [for 1995] was
very ambitious and, as far as ] know, very litle was ac-
complished. The U.S. National Advisory Committee has
urged the CEC tofocus its work plan more. We're afraid
of litle dribs and drabs of work over too broad an area
not really amounting to anything with a real impact"‘526
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CEC Secretarial

The Sccretariat provides “technical, administrative
and operational support to the Council and to commit-
tees and groups established by the Council."®27 The
Secretariat may, on its own or at the request of a non-
governmental organization, prepare reports for the
Council on North American environmemal issues, pro-
vided that the Council does not object by a two-thirds
vote.528 This body may also consider petitions from non-
government organizations asking the CEC to write fac-
tual reports on an environmenial problem (Article 13)
or to look into allegations that a NAFTA member gov-
ernment has failed to enforce one of its own environ-
mental laws (Article 14).529

The Secretariat’s executive director is Victor
Lichtinger. Before accepting this position, Lichtinger
served as the General Director of the Mexico office of
ICF Kaiser, an environmental consulting firm.530
Lichtinger was selected by the governments of the three
NAFTA countries in the summer of 1994, and opened
the CEC's offices in Montreal, Quebec in November
1994. The CEC now considers itself fully siaffed with
between 30 and 35 full-time workers, including approxi-
mately 20 internationally-recruited professionals, The
agency's annual budget for 1995 and 1996 is $9 million,
with each country paving a $3 million share.531 NAARC
does not guarantee CEC funding.

U.S. Congressional Threat to NAFTA
institutions

The U.S. FY1936 contribution to the CEC came under attack in
the U.S. House of Representatives Ways and Means Committee in
the fall of 1995 Members of the Committee were hoping to expand
NAFTA tariff cuts and market accass benefits to 23 Central Ameri-
can and Caribbean nations under a program called the Caribbaan
Basin Initiative {CBI). The Ways and Megans Committee's Republi-
can leadership targeted the $3 million U.S, CEC contribution as a
source of funds to offset the revenue loss that would occur due to
the tarif cuts in the proposed NAFTA expansion. However, many
aspects of the proposed NAFTA expansion and ils funding plan
came under fire, the CBI legislation was stalled and the CEC tund-
ing survived.

The CEC’s $9 million budget is considerably less than
some environmental groups estimated that the agency
would need. In November 1998, at a time when an an-
nual budget of approximately $15 million was being
considered, Roger Schlickeisen, President of Defend-
ers of Wildlife, testified that this amount would “pale in
comparison to the $30 million to $70 million recom-
mended by the NWF/EDF [Environmental Defense
Fund) study and the $240 million recommended by the
Sierra Club,"532

While the CEC’s annual budget is less than antici-
pated, some observers say it is adequate. “I don’t really
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think they are constrained by finances at this point,”
said Mary Kelly of the Texas Center for Policy Studies
who heads the U.S. National Public Advisory Commit-

-tee (NAC), which advises the United States government
¥ on CEC mauers, 333

“Anyone who hasvisited their head-
quarters [in Montreal, Quebec] will tell you they are
not hurting for money.” The spokesperson in those head-
quarters concurs. “It's a small budge,” said Rachel
Vincent, spokesperson for the CEC, “but given that
much of what we do is in the area of policy—we don't

~ build waste facilities—it's not entirely unreasonable.">34

“The best thing they [the CEC] have going for them
is a talented, creative, energetic and smart staff,” said
Mary Kelly.535 T hey've got some individuals up there
who are talented and really want to do the right thing.”

- CEC staff member Rachel Vincent agrees, ‘I think we
have a fantastic team of people from different disciplines

who have demonsirated that they are independent think-
ers and independent action-oriented people."535
According to Kelly, however, the staff are *highly con-
strained by the limited authority they have under the
agreement and the reluctance of the governments to
let them even exercise that limited authority to its full-
est interpretation. The governments are very hesitant
10 let the Secretariat be too independent.”33
Although the central function of the CEC is to inves
tigate environmental problems and prepare reports, the

" institution has no authority to inspect environmental

sites and lacks subpoena power. Its investigations must

. rely on documents that are already in the public do-

main or submitted vo]umarily.538

The CEC can only review particular environmenual
problems-or non-enforcement of a nation’s existing
environmental law.339 There are even limiwtions on
the types of environmental laws which may be involved
in a petition. Nonenforcement of environmental laws
concerning commercial harvest or exploitation of natu-
ral resources cannot be addressed by the CEC.340 As
well, one NAFTA nation’s challenge against another
NAFTA nation’s environmental law, such as laws that
use trade restrictions to enforce domestic environmen-
tal standards (such as a law banning import of food with
illegal pesticide residue) or exploitation of natural re-
sources of another nation, would be heard by NAFTA's
commercial disgute setlement procedure without CEC
involvement.>4

The CEC must have a two-third's majority Council

" wvote to initiate an investigative report or to prepare a

factual record on an outside submission asserting non-

- compliance of an environmental law.342 This is quite

different from the NAFTA'’s commercial dispute rules,
under which a review is initated simply by merit of a
country filing a complaint. The CEC Secretanat recendy
made a controversial interpretation which narrowed its
mandate even further, rejecung a petition with a ruling
that legislative actions that result in fajlures to enforce
environmentai laws do not fall within the CEC's man-

date of investigating non-enforcement. (This decision
is discussed in detail below.) -

The CEC must ciear another hurdle in order to pur-
sue sanctions for nonenforcement of an environmental
law. For such cases, the CEC must find “a persistent pat-
tern of failure by the Party complained against to effec-
tively enforce jts environmental law,” a burden of proof
that is significantly more demanding than NAFTA's com-
mercial provisions. This type of CEC case—which can
result in fines or sanctions—can only be initated by a
government, not by an nongovernmental organization.
Fines under this provision are capped at $20 million,
even if actual damage is found to be significantly higher.
Fines are to be paid by the government, not the pollut-
ing industr]p'.-'-r‘4 H the fines are not paid, the CEC can
then authorize limited sanctions against that industry.

“What they [the Secretariat] can do is develop fac-
tual records, if the governments let them go ahead with
a complaint,” according to the NAC's Kelly. “And those
factual records are just thar—factual records—there are
not binding recommendatons. They are limited to do-
ing studies and trying to foster tri-national cooperation.”

On this count, CEC spokesperson Rachel Vincent says
the CEC has already excelled. "I think that we proved
that cooperation works and that there is something Lo be
accomplished by bringing three countries together tu
work on environmental issues in a non-confrontational,
cooperative way,” she said. “The best thing we've done is
made citizens aware that there is now a way to raise what
appear to be local problems to the regional level."944 A
discussed below, however, for many observers outside the
agency, it is still too early to judge the CEC's effectiveness
in facilitating effective environmental cooperation.

CEC Joint Public Advisory Committee

The third body within the CEC js the Joint Public
Advisory Committee (JPAC), the purpose of which is to
“ensure that the citzens of the three countries play a
strong part in efficient execution of the CEC mandate.”
Also the JPAC “advises the Council and Secreuarial on
the direction of future policy decisions and provides
relevant technical, scientific and other information 1o
the Secretariat upon request.">43 [PAC, which is re-
quired to meet at least once 2 year, will have held five
meetings by the end of 1995.546 In addition to the
tri-national JPAC, the three member countries each have
Nauona! Advisory Commitiees that advise their Com-
mission Member on CEC matters,

JPAC chairs serve for one year terms and alternate
bewween nationals of each of the three NAFTA coun-
tries, The 1995 chair is Jacques Gerin, a former Cana-
dian Deputy Minister of the Environment who is now
president of Montreal-based Hawh & Associates Inc.,
an engineering consulting firm in the meuwllurgy indus-
iry. In December 1995, JPAC will select a 1996 chair from
among the five U.S. JPAC members; the 1997 chair will
be a Mexican national. %4

Public Citiren's Giobal Trade Watch ¢ 45



JPAC'saccess to information is limited to copies of the
CEC's proposed annual program and budget, the Coun-
dl of Minister's draft annual report and any report the
Secretariat prepares relating to the gareparation of are-
port to the Council of Ministers.34® Information retat-
ing 10 consideraton of submissions on the enforcement
of a nadon’s laws is off limils to the _]'PAC unless autho-
rized by a two-thirds vote of the Council.349 There is lim-
ited public participation in these proceechngs 550

“Public access to the CEC is a hard issue,” said JPAC
Chair Gerin. “Obviously, we will hold open meetings,
but how much input can we get from a one-half or hour
session? We are looking at different formulas to ensure
effective public concultations."551

The CEC “process
is not judicial. It’s not one of those
‘no ex parte contacts, no lobbyiﬁg
the judge’ situations. It’s more free-
wheeling and political. You can
get the Secretariat and decision
makers on the phone, and there’s
no ethical bar against it. ">’

: —jay Tutchton,
launer wheo filed a case at CEC

In terms of public access to CEC documents, the lan-
guage of the NAAEC is ambiguous. There are very few
provisions for public access 10 documents or Council
decisions, with the exception of certain final reporisand
one annual report. 552 A two-thirds vote by the Council
is sufficient to block access to most documents, 353 “Ev.
erything JPAC does and the commission does is really
public, but it takes time” for work to be finalized and
released, according to Gerin. If nothing else, self-pres-
ervation will prod the CEC and JPAC to openness, he
said. “We will only survive if we operate publicly, "554

Explaining how the CEC swetches its budget, spokesper-
son Rachel Vincent said, “To save on telecommunicadons
expenses and reach people over great distances we rely
heavily on the information highway."559 On the anniver-
sary of its first year in its Moneal headquariers, however,
the CEC's information dissemninaton skills were still slug-
gish. When the Council unveiled the first Secretariat repon
responding to a petition from environmental groups (con-
cerning the deaths of tens of thousands of birds at a Mexi-
can dam) following an October meeting in Oaxaca, Mexico,
the report was not made available 10 the public {electroni-
cally or in hard copy) for more than one month. In fact, a
representatve from Grupo de los 100 (Group of 100), one
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of the organizations thar fled the petidon, said they did not
receive a copy of the report from the CEC undl mid-No-
vember 1945. Moreover, when the Mexico City-based group
finally received a copy, it was in E.ngl.ish.'j"{i

Citng the challenge of setung up a paper and elec-
vonic distribution system for documents prepared in
three languages, Vincent acknowledged that the CEC
still has some information dissemination kinks to iron
out. She said, however, that the fact that the report was
completed and would be distributed publicly was a vic-
tory for CEC openness.

“It's no secrel that Mexico would have preferred us
not release the bird report, but the majority view was
that it should be released,” Vincent aaid. “Almost every-
thing we do is absolutely public and transparent. Qur
procedures are available to the public as they're devel-
oped. What's not available to the public is usually what
has not been finalized yet. An example of that is the
guidelines for Articles 14 and 15, which are meant 1o
make the [petition] process easier,” she said 338

Gerin says one of JPAC’s major accomplishmenis in
199% was holding public consultations in all three
N, tountries on thes¢ esforthoc vhe h
to petition the CEC under naars Ardcles 14 and 15.
While Gerin and Vincent characterized these guidelines
as an aid to petitioners, Sierra Club Chair Michael
McCloskey, a member of the U.S. National Advisory
Commitiee, noted environmental groups and the NAC
are concerned that these CEC petitioner guidelines
might actually be used to deprive some would-be peu-
doners of standing. “A recurring probiem in any inter-
national fora is most countries not wanting to hear from
nongovernmental organizations or certify them as ob-
servers,” McCloskey said 560

Consisient with this patiern, McCloskey reporied that
some drafts of the petitioner guidelines sought 10 narrow
eligibility. For instance, by limiting would-be petitionerswho
have pursued other remedies by requiring would-be peti-
tioners to have exhaustedall other remedies. Similarly, some
drafis narrowed eligibility from petitioners who allege that
they have been harmed by a failure w enforce environmen-
tl law, to those who can prove such a harm, McCloskey
reported. Other efforts to narrow eligibilicy, McCloskey said,
would disqualify ouightany pedtion with allegations based
solely on media reports or that the Secretariat determined
were motivated by a desire to harass industry. Since the pe-
ttioner guidelines have not been finalized or made public,
it is too early w determine whether the final product will
help or hinder peritioners.In its first year of operaton, JPAC
has not devoted much anention to one area that clearly falls
within its mandate, CEC conflict-of-interest guidelines. Sec-
retariat staff and JPAC members say no formal guidelines
exist or are being drafied 10 prevent appearances of con-
flicts of interest by, for example, having top CEC staff put
certain assets in1o blind musts or compelling corporate memr
bers of JPAC to recuse themselves if their companies have
an interest in business before the CEC.
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The JPAC Members55S

Maxico

Francisco Jose Bamnes de Castro
Director Genera),

instituto Mexicano del Petroleo

Gulllermo Barroso Montul
Representante,
Sector Empresarial Mexicano

Marja Cristina Castro
Coordinadora General,
Coordinacion Estatal de Desarrollo Municipal

ivan Restrepo
Director,
Centro de Ecologica y Desarrollo, A.C.

Jorge A. Bustamente
Presidente,
El Colegio de la Frontara Norta

The United States

Jonathan Plaut

Director Environmental Quality,
Allied Signal

Dan Morales
Attomey General,
State of Texas

Peter Berle
Formar President and CEO,
National Audubon Society

Jean Richardsen
Environmenta! Program Director,
EPIC Program University of Vermont

John D, Wirth
Prasident,
North American institute

Canada

T. Mike Apsey

President and Chief Operating Officer,
BC Council of Forestry Industries

Rossmarie Kuptana
President
Inuit Tapirsat of Canada

Jacques Gerin
President
Hatch & Associates

Louise Anne-Marie Comeau
Sierra Club of Canada

Micheel E. Cloghesy
President,
Centre Patronel de 'Environement du Quebac

JPAC provides only the most bare bones guidelines
that say JPAC members shall not: a) Receive instruction
from any government; b} Accept gifts from any sburce
that would compromise their independence as JPAC
members; and c) Not use for personal gain information
acquired in their official capacity.

“We have general rules of comporunent that address
this in a very general sense,” according to JPAC Chair
Gerin. *T think this is probably adequate for the time be-
ing, but I suppose that could be tested. At the moment,
knowing the people that are there, ] know that [poten-
tial conflicts of interest] would come out as a matier of
course, though of course that’s not always enough."562
According to CEC spokesperson Rachel Vincent, the CEC
tries “to maintain the highest standards in the way we
conduct business and give out contracis,” but, she said,
“nothing has been writien and I don't know at what point
that will be writlen. We are 2 young organization, so some
of this is getwing done as we go along and discover the
need for it. So far it has not been an issue, 563

Jay Tutchton, a lawyer at the University of Denver,
who filed a petition with the CEC that argued that cer-
win U.S. budget cuts amount to a failure to enforce the
Endangered Species Act, suggests that the poljtical na-
ture of the CEC could present problems down the road.
The CEC “process is not judicial,” Tutchon said. “It’s
not one of those “no ex parte contacts, no lobbying the
judge’ situations. It's more freeswheeling and political.
You can get the Secretariat and decision makers on the
phone, and there's no ethical bar against jt."564

First CEC Case: Tens of Thousands of
Dead Birds

In 1995, the CEC accepted its first petition to investi-
gate an environmenta! problem: between 20,000 and
40,000 birds had died in the Silva Reservoir in the cen-
tral Mexican state of Guanajuato in the winter of 1994-
1995.565 The Grupo de los 100 (Group of 100), an or-
ganizalion of environmentally-minded writers, artists
and scientists from throughout Mexico, joined by the
Mexican Center for Environmental Law {Cemda) and
the U.§.-based National Audubon Society, peiitioned the
CEC Secreuariat to investigate the bird deaths.

The reservoir, located 200 miles northwest of Mexico
City, is used as a migratory haven for birds that spend
the warmer months in the Unijied States and Canada.
In mid-December 1994, thousands of dead and dying
birds were found each day in the reservoir in the Turbio
River Basin. The reservoir was subsequently drained by
the Mexican government and the migratory season
ended, but not before 20 species of birds, including
ducks, egrets, ibis, black-necked stilts, sandpipers and
American coots, perished, 966 Doctors in the area also
reported unusual health problems in area residents,
including skin rashes, headaches and intestinal prob-
lems among children who came into contact with the
water or the affected birds. 567
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The cause of the bird deaths became a source of
heated debate. Mexico’s National Water Commission
initially claimed thata large. one-lime dumping of the
pesticide endosulfan 8v unknown parties was respon-
sible for the deaths.5%8 Environmenualists pointed out
that this was implausible because endosulfan is not com-
monly used in the area, is more deadly to fish than birds,
and is not very water soluble. 569 Mexican environmen-
talists such as Grupo de la 100 (Group of 100), specu-
lat.ed that the bird deaths were caused by chromium
pollution, and that this poliution was overlooked to pro-
tectindustry.570 Chromium is manufactured by a nearby
chemical plant and is used by area tanneries.

Environmentalists were especially critical of what they
perceived as the Mexican government's lack of resolve

to get o the bottom of the problem before the next
bird migration season in December 1995. “The
[government’s) investigations reflect the defects of all
Mexican investigations, including the economic, penal
and environmental ones,” said Mexican novelist Homero
Aridjis, president of the Grupo de los 100 (Group of
100}. “They don’t go beyond vagueness, and impossi-
bilities and, in the end, the, b]e for
- anything. It's a smokescreen over the wiolauons."371

The Secretariat accepted the Silva Reservoir petition
in June 1995, forming a wri-national scientific advisory
panel in late July 1995 to study and report on the prob-
lem. Significantly, the Secretariai did not address
whether the bird deaths and the conlamination of the
reservoir were a result of Mexico's failure 1o enforce is
environmental regulatons. The petitioners did not in-
voke this NAAEC prows:on Artcle 14,

Mary Minette, an attorney with the National Audubon
Sociery, said their petition invoked Articie 13, instead
of the tougher Article 14, because Article 13 is a less
adversarial procedure 572 Under Article 13, the pet-
tioners urged the CEC to focus international atiention
on the problem and to recommend solutions. Minette
said Audubon did not want to charge the Mexican gov-
ernment with failing to enforce its laws, since Audubon
believes the government has tried (o reduce area poliu-
tion through the Turbio Basin Initative, a voluntary
government-industry agreement. 573

The Secretariat’s repori was unveiled at the October
1995 meeting of the Council of Ministers in Oaxaca,
although a month later is was still unavailable to the
general gublu: 574 The CEC's rapid turn-around on the
report won it the pralse of one of the Silva petitioners,
the Audubon Sociery. 575

The scientific panel assembied by the CEC concluded
that “the overriding cause of morality of waterbirds at
the Silva Reservoir was botulism; however, a small per-
centage of birds may have died of other causes.” 76
Among these other causes, noted the report, “The panel
found that exposure to heavy metals, in particular chro-
mium, lead and mercury, was indicated in some of the
birds that the panel analyzed.? 517 1n particular, the pancl
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reportnoted the eievated levels of chromium in surface
sediment in the Silva Reservoir. Chromium is 2 heavy
meual that is widely used by the indusury of the region.
The panel also pointed out that pollution from un-
treated sewage contributes to the exwuemely eutrophic
state [in which excessive nutrients stimulate plant
growth, exhausting oxygen supplies in the water] of the
Teservoir, a condition that is often a precursor 1o out-
breaks of botulism, 578

To prevent a recurrence of the bird
deaths, the CEC’c scientific panel made
four recommendations that the CEC
Secretariat endorsed:

1) Monitor the reservoir for bird daaths and prepare an emer-
gency response ptan in case of another die-off;

2} Drain the reservoir i there is evidence of another die-off:*579

3) Keep birds off the reservoir and develop more attractive
habitats:

4) Alter the reservoir's topography to make it less conducive fo
botulism outbreaks.

A striking aspect of the report is how little it directly targets the
sources of industrial and sewage pollution in the Silva Reservoir.

*The reservoir was drained inlate November at the approach of
the 1895-1956 winter migratory season.

One of the Silva petidoners, the Grupo de los 100
(Group of 100), cricized the report for downplaying the
role of indusaial toxins. “We are not terribly sadsfied with
the findings because they are weighted towards saying
that the main cause of mortality was botulism,” said Beuty
Ferber. “Just based on a cursory review of it, we think it
does not give enough prominence to the presence of
heavy metals, especially chrome, in the dead animals."580

Otiher observers and petitioners expressed overall
satisfaction with the report's findings, but raised con-
cerns about whether it recommended solutions would
prevent a recurrence of the problem and, indeed,
whether the recommendations would be carried out.
In fact, when the Secretariat submitted itsreport to the
Council, it linguistically downgraded the recommenda-
tions to “suggestions,” giving the Council in general, and
Mexico in particular, more wiggle room.?

“While neither the panel nor the Secretariat exam-
ined regulatory and compliance issues, it is clear that
the Turbio River Basin is a highly polluted ecosystem
and that much effort is needed to ensure an important
decrease of industrial pollution in the region,” the
Secreuariat’s report said. However, it is unclear
whether any report suggestions are likely 10 translate
into policies that would actuaily reduce the pollution in
the Turbio River Basin. The scientisis who wrote the
report for the Secretariat urged the Council to “recom-



; mend w the Mexican government to conduct a com-
¢ prehensive evaluation of the environmental compliance
gituation in the Turbio River Basin area and that it de-
sign and implement a targeted pollution prevention
program so as to decrease industrial pollution in a sub-

2 stantial way.” .

# - The report refers to a voluniary pollution-reduction
program in the area, the Turbio Basin Initiative, which
the Mexican government launched in February 1993.
The initdative lacks a systematic way to monitor whether
any environmenial progress is being made in the Turbio
Basin, a problem alluded to by the Secretariat. The re-
port suggests “the establishment of an independent
mechanism for monitoring and reporting on the
progress and resulis of the implementation of the Turbio
Basin Initiative."583

Asked why the scientific panel and the CEC did not
make more aggressive recommendations to reduce
source pollution, Andrew Hamilton, who heads the
CEC'’s Science Division, and who helped assemble the
panel, offers some insighis into the calculus behind the
report. According to Hamilton, the panel regarded the
Turbio Basin Initiative as a “pretty serious effort, at least
on paper, to involve a broad coalition of stake holders
and to get some commitments on paper to reduce in a

jvery substantive way both the industrial and the munici-
. pal sewage coming into that system."584 Hamilton re-
. ported that the panel believed it had two choices. “We
-could spend a Jot of our effort looking for which par-
- ucular industry contributed the most chromium into
- the system, when we really couldn’t say definitely that

; chromium was the cause of the problem. We felt that,
in the long haul, we would gain mere by emphasizing

z the need to hold them to their commitments on [the

§ Turbio Basin Initative] and work hard to implement

4 his rather ambitious initiative, given the scale of things

Zin that part of the world,” he said. ‘I think that, without

"a lot of encouragement, that {initiative] will fade back,
and this [inituative] may fade t00."585

Although strong calls for concrete steps that might
address the sources of contamination in the highly pol-
luted reservoir are absent from the Secretariat’s Silva
report, some observers say that, nonetheless, it was
‘harder hitting than the Council wanted. “The govern-

iments, | think, expected that [the Secretariat] would
Jjust say what the cause was and that would be the end of

‘it," said NAC Chair Mary Kelly. “The Secretariat took it

-a little further and made some recommendations,” she
said. “] think the governments got really worried about
that Artcle 18 authority.” Yet, Kelly said, the Secretariat
is too weak to seriously chatlenge the Council. “The Sec-
retariat has no authority to make sure that those recom-
mendations are in any way implemented,” she noted.
“It is just this kind of concept that, "Well, if we say pub-
licly that it is sewage and what should be done, some-
how it will get done.'"586

The CEC confirms that it has no
enforcement powers beyond public
pressure. “If the [CEC Silva Reser-
voir] report makes recommenda-
tions and Mexico doesn 't follow
them,
CEC spokesperson Rachel Vincent
acknowledged *%’

we can’t do anything,”

The CEC confirms that it has no enforcement pow-
ers beyond public pressure. “If the report makes rec-
ommendations and Mexico doesn’t follow them, we
can’tdo anylhing," CEC spokesperson Rachel Vincent
aclmov.i\']tlzdged.5 8

Audubon Society lawyer Mary Minette says Audubon
is generally satisfied with the Secretariat report’s analy-
sis of what caused the bird deaths. She says, however,
that Audubon was concerned about whether enough
steps were being taken fast enough to prevent a recur-
rence of the incident at the Silva Reservoir or elsewhere
in that watershed, especially given mid-November 1995
reports that six new dead birds were found at the site
and sent to the main campus of the Nauonal Autono-
mous University of Mexico for analysis.?89 Betty Ferber
of the Grupo de los 100 (Group of 100), however, says
that a repeat of last year’s massive Silva die off is un-
likely in the 19951996 migratory season because the
reservoir has been drained and only a smali amount of
water remains standing there.590

Endangered Species Petition

Asnoted above, in calling for the environmental side
agreement that established the CEC, then candidate Bill
Clinton cited the need to: promote “procedural safe-
guards and remedies that we take for granted in our
country,” and “to give citizens the right to challenge
objectionable environmental practices by the Mexicans
or Canadians.”3%1 While the first CEC petition was con-
sistent with such concerns about foreign environmen-
wal enforcement, the next two petitions addressed U.S.
issues..

Two Republican initiatives to stop enforcement of
U.S. environmental laws that have been the subject of
CEC petitions so far concern the U.S. Endangered Spe-
cies Act (ESA) of 1973 and logging rules for federal
lands.In contrast to the Article 13 petition on the bird
deaths at Silva Reservoir, both of these later petitions
have been Article 14 challenges that charge a govern-
ment {in this case the United Siates) with failing to en-
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force its own environmenial laws.

The Endangered Species Act challenge was filed in
July 1995 by Jay Tutchion on behalf of the Earthlaw
Center at the University of Denver for five environmen-
tal groups: the Biodiversity Legal Foundaion, Consejo
Asesor Sierra Madre, Forest Guardians, Greater Gila
Biodiversity Pro_]ect and the Southwest Center for Bio-
logical Diversity, 9%

:The ESA pedtion responds to an amendment that
Senator Kay Bailey Hutchison (R-Texas) auached 10 a
defense appropriations bill that President Clinton signed
into faw in April 1995595

The Huichison amendment

1) Rescinds $1.5 million from the 1995 budget that
had been earmarked 10 make ESA determinations about
whether a habitat should be designated “critical” or a
species should be declared “threatened” or “endan-
gered” under the ESA; and

2) Prohibits the 1.5. Fish and Wildlife Service from
applying other funds at its disposal to making such ESA
habitat and species determinations.

The Earthlaw petition to the CEC argues that the
Hutchison Amendment, without repeali £
ing the Endangered Spec:es Act law, effectively halted
the habitat and species listing process, depriving fed-
eral agencies of their ability to protect endangered spe-
cies and enforce important ESA provisions. The ped-
tieners argued that this amounted o an Article 14 fajl-
ure of the United Siates to enforce U.S. environmental
law, 594

v The Secreuariat rejected the ESA petition. The
Secretariat’s process of rejecting a peution involves evalu-
ating whether: 1) the submission alleges harm to the
petitioner; 2) the submission raises matters for furthes
study that would advance the goals of the agreement;
3) private remedies available have been pursued, 4; the
submission is based just on mass media repons

*The Secretariat's September 1995 decision rejecting
the petition noted that “the alleged failure to enforce
environmental law results from competing legislative
mandates, and not from other action or inaction taken
by agencies or officials. Consequenuy, the submission
impels the Secretariat to consider whether a ‘failure to
enforce’ under Ariicle 14 may result from the enact-
ment of a law which suspends the implementation of
certain provisions of another statute.™

In the ESA opinion, the Secretariat interpreted Ar-
ticle 14 as being limited to “administrative breakdowns
{faitures) resultng from acts or omissions of an agency
or official charged with implementing environmental
1aws.397 The Secretariat concluded that, although Ar-
ticle 14 js ambiguous on this poini, it was nonetheless
intended to be limited to administrative or regulatory
failures to enforce environmental laws, and not to en-
compass legislative actions such as in the Hutchison
Amendment. “The Secretariat therefore cannot char-
acterize the applicaton of a new legal regime as a fail-
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ure to enforce chr 1l oe,” the Secretariat’s decision
conchuded 29€

NAAFC provides rnas after the Secrelariat rejects a
pedtion, the prtioness have 30 days to submit new or
supplemental informasnn for the Secretariat’s consid-
eration 39¢ Responding under this provision in Octo-
ber 1995, Tutchton 3rgued that the Secrewariat erred in
interpreting a budget cut as a Jegislative amendment of
an environmenial law: In so doing, “the Secretariat has
effectively granted the legislative branch of government
an exemption to the effective enforcement promise in
NAAEC," Tutchton wrote.600 By creating this “emerg-
ing loophole™in NAAEC, he argued, the Secretariat was
simply encouraging business lobbyists 1o shift targets.
They will spend less time influencing agency officials 10
soft-pedal on environmental enforcement, he predicted,
and focus more on getting legislators to undercut envi-
ronmental laws with budget rescissions, a process that
Tutchton argued is already well under way in the United
States. The petitioners requested, thatat the very least,
the Secreariat should prepare an Article 13 report ex-
amining alternative ways to protect biodiversity.

Others agree lnchton that the Secretariai could
interpret the agreement . broadly. *1 think it's a
narrow reading of the agreement,” says Mary Kelly, head
of the L'.S. NAC. “This is one time where [Secretariat
leaders] haven’t pushed as hard as they could have.”

Tutchton also reported that politics may help explain
why the Secrewriat did not wackle the ESA petition.
“Some of the environmental groups that supported
NAFTA crivcized us when we filed our petition,” he said.
“We filed the thing within a week or so of the Congress
Jooking at the [Environmental Protection Agency's)
budget in which the contributions to the Secretariat were
aline item,” he said. “There may have been some desire
at the Secrewariat not w do anything against the 1.8
Congress, which could zero out their funding,

Stressing that he was speaking as an individual, not
as the JPAC Chair, Gerin acknowledges that the CEC
does not exist in a political vacuum. * went through
the reasoning that the {ESA) petitioners put forth and
it's good reasoning, it's sustainable,” he said. “But I'm
not sure you could say to the 1.5. Congress that they
were ultra vires [beyond their legal authority) of them-
seives. [ don’t think that would have gotien us very far. I
think that one pretty much had to go down that way,

Of course, whether an action is beyond a
government’s jurisdiction is not the standard of review
at the CEC. Rather, the agreement establishing the CEC
set the standard of review as an examination of anation's
failure to enforce cerwin types of domestic environmen-
1al laws,

A related political factor, Tutchton says is that some
conservative members of Congress are concerned about
the loss of U.S. sovereignty under trade agreements, and
the ESA petition was filed at a time when NAFTA pro-
ponents were seeking fast-track negotiating authoriry to



. expand NAFTA to Chile. “I think the Secretariat is try-
ing to thwart this sovereignty argument by sort of writ-
ing a check to Congress to say, ‘Amend the law in any
way you see fit,'” Tutchton said 603

;Timber Petition

The third CEC petition was filed by the U.S. Sierra
Club Legal Defense Fund (SCLDF) in August 1995 on
behalf of 26 environmental groups from all three NAFTA
countries. That case argued an Article 14 failure to en-
force U.S. environmental law. In this case, SCLDF Se-
atde, Washington office co-direcior Patti Goldman, who
filed the case, argued that a logging rider attached toa
‘disaster assistance appropriations bill5%4 in the U.S.
Congress which became law in July 1995, suspends “en-
forcement of U.S. environmental laws” for two impor-

‘tant programs governing logging on public lands. These
include: the so-called salvage logging program, which
permits harvests of timber on lands where a portion of
land has timber that has burned or died of disease; and
the Option 9 plan that seeks to balance timber indusury
interests in logging old-growth forests with the interests
of the species that depend on this ecosystem, such as
salmon and the spotted owl.

Goldman's brief to the CEC pointed out that for both

.of these programs, the logging rider “provides that what-
‘ever environmental analysis is produced and whatever
procedures are followed by federal agencies for such
timber sales ‘shall be deemed to satisfy the requirements’
-of several specifically listed and 'all other applicable

+Federal environmental and natural resource laws. 505
The logging rider specifically waives requirements (o
comply with the other laws that would otherwise apply.

_The logging riders’ definition of ‘sufficiency’ would ef-

;i'ecr.i\-ely trump important provisions of the Clean ‘Wa-

#1er Act, the Endangered Species Act, the National For-
‘est Management Act and the National Environmental
Policy Act by declaring their provisions as satisfied
whether or not they were.

In passing such sweeping legislation as a rider to a
popular budget-cutting and disaster-assistance bill,
Goldman argued that the logging rider’s sponsors side-
stepped the normal legislative process, which provides
for public input and congressional hearings and scru-

_tiny. Citizens are also shut out, the SCLD¥ brief argued,

~by the fact that the rider rules out many of the usual
+administrative and judicial recourses to challenge viola-

-tions of environmental law carried out under the rider’s
at.n.horiry.ﬁ‘o6

Like the ESA petition that the Secretariat rejected,

“the logging rider petition responds to congressional

¢budget cuts that undermine enforcement of U.S. envi-

Yronmental law, Reflecting the fact that some, though
not all, of the facts in these first two Article 14 petitions
are similar, Goldman sent a supplementary submission
to the Secretariat on October 205 1995, in the wake of
the Secretariat's ESA decision.

This supplemental submission argued that the Sec-
retariat erred in concluding that Articles 14 and 15 re-
fer 10 only to the failures of executive branch agencies
and officials to “effectively enforce” environmental laws.
The brief noted that there is no evidence for such a
conclusion in those articles themselves and that the Sec-
retariat drew an unrealistically bright line between leg-
islative functions and regulatory, administrative, execu-
tive and judicial functions in L..5. government.

“By drawing a bright line between legislauve enact-
ments and administrative enforcement shortcomings,
the Secretariat treats legislative enactments as one ho-
mogeneous set of actions,” Goldman argued in the Oc-
tober brief.608 In the supplemental brief, Goldman
noted that legislative enactments that repeal an envi-
ronmental law “do not constitute the type of enforce-
ment shortcomings that may (be] addressed under Ar-
ticles 14 and 15.” However, she argued, a legislative en-
actment that, for example, defunds enforcement activi-
ties, prohibits prosecution of 2 pending enforcement
action, or otherwise makes effective enforcement im-
possible are enforcement failures that are clearlyin the
scope of Articles 14 and 15,609

Citing effects of the logging rider that would appear
to cut to the heart of the CEC’s mission, Goldman wrote:
“I1 allows timber sales to proceed with litde, or some-
times no, citizen input or enforcement; and has already
allowed timber sales that “experts have concluded may
jeopardize the survival of imperiled aquatic species.

As with the ESA petition, however, the CEC Secre-
tariat rejected the timber chalienge on December 8,
1995.611 The Secretariat's decision acknowledged that
some of the petition's alleged failures to enforce envi-
ronmental laws “clearly meet the definitional require-
ments established in NAAEC Article 45."612 Yet, return-
ing to its ESA rationale, the decision says, “The Secre-
tariat considers that the enactment of legislation which
specifically alters the operation of pre-existing environ-
mental law in essence becomes part of the greater body
of laws and statutes on the books. This is true even if
pre-existing law is not amended or rescinded and the
new legislation is limited in time. The Secretariat there-
fore cannot characterize the application of a new legal
regime as a failure to enforce an old one.™813

Responding 1o the petition’s allegation that the log-
ging rider limited the usual channels of administrative
and judicial review available to citizens, the Secretariat's
decision said insufficient facts had been submitted to
make this case. “The enacument of a law does not, with-
out more, provide facts upon which to charge a failure
to enforce. Essentially, the submission is prospective in
nature, alleging anticipated but unrealized enforcement
consequences.” [page 4]

With environmental groups such as the Sierra Club
and Sierra ClubLegal Defense Fund already concerned
that the Secretariat has drawn an unrealistically bright
line berween legislative and executve administrative
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# tween trade interests and the environment. “If we come
1o bringing this environmental impact business before
the CEC, then we’l] have.an opportunity to see whether
they are really serious about the side agreements or
whether it’s just going to be an ornamental body that
commmissions studies and sets up databases,” concluded
" Betty Ferber.522

Report Card For NAFTA Environmental
Side Agreement

With NAFTA's second anniversary on January 1, 1996,
many environmentalisis say it is stll too early to say for
certain whether or not the CEC will do what it was origi-
nally hyped to accomplish: Sofien at least part of the
blow that North America’s environment is absorbing as

. aresult of expanded trade in the region under NAFTA.
What is clear is that to date, while two years of NAFTA
has exacerbated environmental problems, the NAFTA
environmental side agreements has had little or no ef-
fect in countering environmental and health problems
existing before NAFTA nor the intensification of those
problems under NAFTA. Is the CEC likely to be able 1o
meet its stated goals in the fuwre?

One source active with the Commission for Environ-
menial Cooperation gquestioned the commitment of the

. pro-NAFTA environmental groups to ensure that NAFTA
“actually will not harm the environment as they so vigor-
_ously argued during the campaign to pass the agree-
ment in 1993, “Where are the groups that supported
NAFTA? The groups that have made this work?” the
~£ource said. “The ones that said, ‘The CEC is going to

1 solve all our problems, therefore we support NAFTA,'
have either disappeared and are not participating in the
CEC or are playing around the edges and looking oul

for political minefields everywhere they turn,” the source
-~ said. Of the pro-NAFTA environmental organizations,

% both the Audubon Society and the World Wildlife Fed-
eration are working closely with the CEC.

As well, in its very mandate in the NAAEC, the CEC
hasnegligible authority over a NAFTA country that elects
not 1o cooperate on environmental issues, As such, the
CEC's influence will depend upon its willingness to as-

sert itself 1o investigate and publicize regional environ-
mental problems and possible solutions. When neces-
sary, to be effective, the CEC will have to put the inter-
ests of the environment over the Mexican government'’s
inierests in the rapid privatization of its petro<hemicai
industry or the reluciance on the part of the U.S. Con-
gress to be second-guessed on environmental policy.
Decisions the CEC will make in the coming months will
go a Jong way toward answering questions about the
Commission's relevancy.

“They're in an interesting position,” said Michael
McCloskey, chair of the Sierra Club, which is prodding
the CEC to assert itself on behalf of the region’s envi-
ronmentin late November 1995. “Article 13 and 14 give
them a lot of opportunity for high-profile work. If they
start turning down most of the petitions they are going
to make themselves irrelevant. On the other hand, they
have an eye to the political viability of their institution,
They are walking a very delicate line. 1 think it will be
very interesting to see how they handle our petition [on
the U.S. logging rider]. Now, they've turned down one
and taken one. Are they going to turn down two-thirds
and send the message that petitioners don't have much
of a chance, or are they going to take these and show
that something is going to move to the fore?” Two weeks
later the CEC turned down the logging rider pel-
tion 623

The CEC “has been very cautious and fearful of an-
tagonizing the [three government] parties and at the
same time runs the risk of being irrelevant because their
natural constituency is the environmental cormnmunity,”
McCloskey noted. “If they appear to be ducking the big
issues and doing little they will have no constituency.
Many of us thought at the time that their being estab-
lished was merely a passing gesture to the environmen-
1al community to try to get some [NAFTA] votes in Con-
gress and that there was litte serious intent to make them
aviable insttution. Now that NAFTA is a fact, itis toour
interest that they become a viable, significant institu-
tion, But the caution that they're showing to date is rais-
ing questions about whether they are going to amount
to a whole Jot."624
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Chapter 7 |
Border Environmental Cooperation Commission
. and the North American Development Bank

-

Border Environmental Cleanup: Big
Questions About Funding

The promise of funding to clean up border environ-
mental and health problems was inswumental in con-
vincing some undecided Democratic members of the
U.S. Congress to vete in favor of NAFTA. Realizing that
secure funding was vita! 1o any plan to improve health
and environmental conditions in the border area, a coa-
lition of House members, led by Representative Esteban
Torres (D-CA), worked to create the development fund.
“If the NAFTA is to succeed it must address the critical
infrastructure needs along our border and throughout
North America. My [NADBank] proposal is designed
to meet these ds and ma 11‘ ossible, the NAFTA
work for all North Americans,™> argued Representa-
tive Torres during the 1993 NAFTA debate.

The coalition of House members was initially orga-
nized through the efforts of Rau) Hinojosa, a professor
of urban planning at the University of California ai Los
Angeles. Hinojosa was the architect of the NADBank
concept; it was his paper on the idea of a border devel-
opment bank that was turned into the NADBank pro-
posal.631 Hinojosa sold the border bank concept on
Capitol Hill as a way to make passage more palatable.
“For the positive potenual of [North American] inte-
gration to be realized there must be substandal invest-
ment of resources in four areas: environmental upgrad-
ing; infrastructure creation; community development;
and improving labor productivity...NADBank is pro-
posed as a highly cost effective method of financing

environmental, infrasuructure, labor and regional eco-
nomic development projects...NADBank would be or-
ganized to specifically invest in the environmental and
social infrastructure that will be needed to bring an
upward convergence in environmenial and social stan-
dards and practices.” Hinojosa also supported the
NADBank operating in Canada, not just the United
States and Mexico.

The NADBank proposal was strongly endorsed by
several large U.S. environmental organizations who be-
lieved that NAFTA and the proposed inslitution would
assure funding for border cleanup. The Nadonal Wild-
life Federaton, which made NAFTA passage a top legis-
lative priority, promised, “The NAFTA in combination
with the1 /ly formed North American Commission on
Environmental Cooperalion will  assure
that...environmenzal clean-up projects along the U.§.-
Mexico border will receive adequate funding. 632 The
BECC and NADBank also were promoted by the Clinton
Administration as mechanisms which would generate
the financial resources to do the promised cleanup
work 633

However, even before NAFTA was passed, it became
apparent that the BECC and NADBank had serious le-
gal and financial constraints. For instance, BECC is le-
gally constrained by program scoping that gives prefer-
ence to certifying projects that are “projects relating to
waier poliution, wastewater wreatment, municipat solid
waste, and related matters.” Since the NADBank is lim-
ited to funding only BECC<ertified projects, it too is
limited to these areas. Therefore, numerous essental

Background

Paralief to negotiation of the NAFTA and its official tri-national side agreernents on environment and labor,
the United Siales and Mexico negotiated an agreemenr establishing two separate binational agencies to

work on environmental problems along the border.62

5 The agreement that established these institutions was

an “intemational executive agreement”. The agreement was never ratified by Congress because interna-
tional executive agreements do not require Congressional approval as, for instance, treaties do. Only the
&uthorization of fungs for the institutions established by the agreemnents required Congressional action, The
funding was authonzed in miscelianeous provisions of the NAFTA implementing legisiation.626

The Border Environment Cooperation Commission (BECC), headquartered in Ciudad Juarez, Mexico,
was designed 1o assist in developing border environmental infrastruciure proposals and to ceriify such
projects for funding. Funding of certified projects is to be facilitated by the North American Development
Bank (NADBank), BECC's companion financial institution, headquariered in San Antonio, Texas.627

The NADBank’s role is to provide financing for border environmental projects through long-term loans
and loan guarantees. NADBenk's stated goal is to encourage private financing and nisk taking in health

and snvironmental pro,fecrs
approved by BE cc.b2
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8 The NADBank is tightly joined to BECC, in that it can only fund projects



{environmental and health projects, such as air quality
projects and natural resources and species conservation
and management, are unlikely to be funded by the
NADBank.

As well, since NADBank only administers loans and
“loan guarantees, applicants must demonstrate a capac-
“ty to repay NADBank in order to receive financing.

According to NADBank credit analyst Sara Fort, “The
ability to pay back loans is the most important financial
consideration for NADBank."034 Communities may also
be asked to provide equiry financing for their projects.
Equity financing, similar o a down payment, is money
to be used for a project that is raised by the community
ibefore the project begins. Equity financing requirements

.under NADBank will vary from project 1o project.635

Foor communities that cannot demonstrate the capac-
ity 10 pay back loans, or provide for equity financing,
may not be able to have any access to NADBank financ-
ing. The University of Texas' Jan Gilbreath points out
that these considerable problems could be dealt with if
NADBank was able administer granu.536

On the financial side, there is uncertainty about ex-

actly where funding for border projects will come from.
Since the NADBank cannot administer grants, NADBank
funding is not available for communities’ projects where

:Joans (at market interest rates) are not an option. As of

‘mid-December 1995, after almost two years, no projects
have been funded by NADBank, and the capacity of the
NADBank 10 adequately finance border cleanup remains

highly questionable. It is also uncertain as to where the

_significant non-NADBank funds, that are required for

«each border projectin addition to NADBank funds, will

‘come from.

Funding NADBank and BECC
£ During the NAFTA debate in the U.S. Congress, An-
¥ drew Hernandez, president of Southwest Voter Research
Insutution and a key organizer of Latino Consensus, an
ad hoc pro-NAFTA lobbying group, claimed, "By lever-
aging $2.8 billion in capital, [NADBank] will generate
about $20 billion in projects to clean up the water, air,
and toxic waste sites along the U.S.-Mexico border.’
The Sierra Club had estimated that $20.7 billion
would be needed to gr%per]y deal with the border envi-
: ronmental situation, 938 They recommend that projects
- be paid for by charging a fee on transactions between
the two countries, including trade and international
" investment. “The beneficiaries of NAFTA should pay the
costs of expanded trade.” said Sierra Club Chairman
_ Mike McCloskey.aSg
Government officials never agreed that $20 billion
would be needed for border environmental projects, or
that the NADBank could generate such funds. A Clinton
administration plan called for NADBank moneyto be a
portion of an $8 billion border environmental initiative
which then-Treasury Secretary Lloyd Bentsen called “the
best thing I've ever seen for the border.” 40

As part of this $8 billion iniuative, NADBank was ex-
pected to generate $2 billion 1o be available for loans
and loan guarantees. NADBank now expects to gener-
ate $3 billion.541 Of the money, $450 million would
come from “paid-in” capital conuibutions made direcd;
to NADBank by the U.S. and Mexican governments.54
The treasuries of the U.S. and Mexico are to make equal
contributions of $225 million. The United States is ex-
pected to contribute four annual payments of $56.25
million and Mexico is expected to make equal contri-
butions.643

The remaining $2.55 billion of the expected $3 bil-
lion Joaning capacity was to come from “callable capi-
1a]".644 Callable-capital means that the treasuries of the
U.S. and Mexico transfer financial instruments that can
be exchanged for cash if there is not enough paid-in
capital in the NADBank to meet its obligations, Accord-
ing to NADBank spokesperson Lisa Roberts, callable
capital only would be used 1o pay off a defaulted loan 645

Continued NADBank funding has been less than cer
tain in both the United States and Mexico. As of No-
vember 1995, the two countries had made their initial
contributions, and the NADBank had total reserves of
$112.5 million.64¢ However, the second infusion of
funds from the United States has been delayed due to
the protracted debate over the budget in the U.S. Con-
gress.647 The Mexican government is awaiting the oui-
come of the U.S. debaie before making their matching
conuibution of $56.25 million per a United States re-
quest to the Mexican Government.48 In the U.S. Con-
gress, the authorization of U.S. callable capital is linked
to that of the paid-in capital. Thus, the first annual con-
tribution of $318.75 million in callable capital has been
made by each country, with the second contribution
being held up by the U.5. budget process.649

Rep. Esteban Torres Speaks Out on
BECC and NADBank After Two Years

Representative Esteban Torres {D-CA) was one of the BECC
and NADBank's champions during the NAFTA debate and remains
a strong supporter of the institutions. *it [the NADBank] is the one
development bank that will directly assist LS, citizens,” Torres said
as he fought for NADBank’s FY3§ appropriation. 850

However, Reprasentative Torres also has been frustrated by
the difficuflly and pace of making BECC and NADBank operational.
Torres joined cilizen activists and pushed for BECC and NADBank
rules to reflect the charters provision on public participation */ am
saying: please make this {BECC and NADBank] happen. f is the
law. I'm as frustraled as anyone else. 1t has taken me personally as
a Member of Congress to ride hard on the Administration to make
sure this moves forward.” While Torres recognizes that starting up
B new program from scraich is often 8 slow process, his sense of
urgency ls ignited by the desperate need for environmental and
Infrastructure funding along the border, Torres played a key role in
the fall of 1995 in reversing Administration attempts to weaken the
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institution’s procedural and public access rules. "The fong term
strength of the NADBank and BECC will be decided by its proce-
dures. That's why I've pushed so hard for public participation 651

U.S. and Mexican political and economic events have
also called into question the NADBank's ability to meet
its available capital goal. Under the U.S, Congress' cur-
rent budget proposal, which had not been enacted as
of the writing of this report, NADBank is slated to re-
ceive its second full contribution from the U.$.652 How-
ever, U.S. contributions are not yet guaranteed. While
the U.S. House of Representatives had appropriated the
full annual contribution 1o NADBank, the Senate origi-
nally provided no money for NADBank, though it later
approved $25 miltion of paid in capital.853 Border ac-
tvists waged an intense lobbying campaign to secure
full NADBank funding. It was only after the House and
the Senate met in a conference committee on the For-
eign Operations Appropriations bill, that the full con-
tribution to NADBank was finally guaranteed for
FY1996,554 The United States is supposed to provide
two additional contributions to NADBank in the next
two years, and each of those contributions risks having
to go through the same budget process as the NADBank
contribution for FY96.

“The U.S. commitment to BECC has also been threat-
ened by the budget batile. As part of the NAFTA imple-
menting legislation, BECC was guaranteed an automatc
reauthorization by the U.S. Congress, unless otherwise
legislated. In the FY96 State Department Appropriations
bill, BECC's guaranteed reauthorization remains intact,
and BECC is appropriated $1.8 million.®55 However,
other legislaion has been used to auack BECC fund-
ing. Legislaon currently proposed which would dis-
mantle the Commerce Department contains language
that would remove BECC's guaranteed reauthorization.
The legislation dismanuing the Commerce Depariment
had been an amendment to 2 larger appropriations
bill. 636 However, in late 1995, the provisions were forced
out of the budget. Proponents have were put forth plans
to submit the legislation eliminating the Commerce
Department in the future as a free standing bill.

The government of Mexican President Ernesto
Zedillo has pledged to make Mexico's contributions to
NADBank in full as long as the U.S. does likewise. “That’s
an obligation under the Lreag',-“ said Mexican Embassy
spokesperson Jamie Palafox. 57 Even so, the massive
peso devaluation and Mexico's ongoing economic ¢ri-
sis have led to skepticism as to whether Mexico has the
capacity to provide credible callable capital.

NADBank spokesperson Lisa Roberts admitted, "In-
vestors are skeptical about Mexico's callable r:zq:uil.al".&":j
The NADBank wishes to maintain a AAA bond ratng,
the highest possible.559 In order to mainain a AAA
bond rating, reliance on Mexican callable capital will
be limited until Mexico improves their credit rating.
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This irl}flm‘emf'n! of Mexico's credit rating is un-
tikelv.861 In fact, Chris Whalen, publisher of the Mexico
Report, belicves that Mexico will likely default on the
joans made 1w hailosn Mexico from the peso crisis by
the United States and international financial institutons,
and, as a result, Mexico’s credit rating will be down-
graded even further.62 The Mexican government
claims Gross Domesiic Product will rise 3 percent in
1996,563 a figure analysis have dismissed as improb-
able.66¢ Jorge Castaneda, 2 political scientist at the
National Autonomous University of Mexico, peints out
that in 1995 Mexico's economy has experienced a nega-
tive growth of 6 percent and that slight political or so-
cial surprises could send the economy reeling fur-
ther.665 In the third quarter of 1995, Mexico's Gross
Domestic Product declined by 9.6 percent.ﬁﬁ

The NADBank's credit guidelines, which were sched-
uled to be released in draft form on December 18, 1995,
will likely cail for loans not to exceed one half of
NADBank's callable v:apir.al.ﬁt':'?r In other words, loans
from NADBank are not to exceed the sum of the paid-

capital plus the U.S, callable capila.l.e'e'B If Mexico
cannot cr + put forth callable capital, and
NADBank's capacity is limited to several years of paid-
in capital from both countries plus U.5. callable capital, |
the financing capacity of NADBank would be seriously
diminished. Under this scenario, even if all the paid-in
¢ alwere received, NADBank's total financing capac-
ity would fall from $3 billion 10 $1.723 billion.

Fven if NADBank funding can be secured, it is uncer-
tain how effective the institution can be. To secure Con-
gressional approval of NADBank, proponents had 1o agree
10 a provision supported by conservative Republicans to
set NADBank interest rales at markel rates.”>~ In many
instances, the poorest and neediest border communities,
including the colonias, have chosen not to approach
NADBank for financing due to the fact that NADBank
cannot offer cheaper, low interest rate loans.

Border Project Funding in Addition to
NADBank

Even if the NADBank is able to provide $2 billion to
$3 billion in loans for border cleanup projects, addi-
yional funds will be necessary to properly complete the
border clean up job. Where this funding will come from
is unclear. During the NAFTA debate, the Clinton Ad-
minisiration promised an $8 billion border clean-up
plan. The plan would rely on funds not only from
NADBank, but also from other federal, state, and local
government programs on both sides of the border, pri-
vate investors, and other multilateral development
banks, such as the World Bank. The plan was to be
funded as follows:

0 52 billion from state and local governments

O $2 billion from external multilateral banks, such
as the World Bank









gram was demanded by one of NADBank’s lsading champions.
Representative Esteban Torres (D-CA}. It is to provide up to 10
percent of U.S. NADBank contributions for *projects to help U.S.
communities make necessary adjustments to NAFTA's effects,”
Torres said.892

“It's to allow effected communities to create atematives, like to
buy out & company that says it is going to move to Mexico,” Torres
said. Nearly two years after the NADBank was approved, the “do-
mestic window” opened up in early December 1935 with the selec-
tion of an advisory committee and an interim direcior,683

A number of border observers, including BECC
board of directors member Lynda Taylor, suspect that
loans and fees alone cannot address the needs of very
low income areas which are in most urgent need of en-
vironmental infrastructure pro_]ecl.s.ag Even with user
fees, low-income communities often cannot demonstrate
the ability wo pay back NADBank loans. One solutions
would be to give NADBank the authority to provide
grants. 5 However NADBank Deputy Director
Miramontes claims it is in the best interest of the bor-
der environment for NADBank not to have grant mak-
ing authority. He believes if NADBank provided grants,
the proponents of border environmental projects would
rely solely on NADBank grants for funding. Without
NADBank being able to make grants Miramontes feels
that other institutions such as the EPA, state and local
governments, and private investors, are forced to remain
mvolved in border environmental funding. 696

Multinational Bank Investment

In June 1994 the World Bank's board of directors ap-
proved three environmental infrastructure loans to
Mexico totaling roughly $1 billion. 697 Much of this
money was 10 be used for northern border environmen-

2{n‘o_yem Mexico agreed to provide funds matching at
least 50 percent of the World Bank’s contribution, thus
providing the border region with between $1.5 and $2
billion in funds for environmental infrastructure
pro_iect_':.f’98

Since the peso devaluation the World Bank loans have
been renegotiated to lower levels. The largest of Lhese
loans, the Northern Border Environmental Proj ect,
been reduced by approximately $160 million. The
loan amounts have been reduced in part because goods
and services have become cheaper in Mexico since the
devaluation, meaning Mexico and the World Bank can
accomplish more with less money. However, the reduc-
tion was also made because Mexico wished to avoid in-
creasing its foreign debt. Mexico's foreign debt has grown
to over $170 billion in 1995 ug from between $120-130
billion in 1993, before NAFTA.700 Furthermore, Mexico
is planning to scale back a program to reloan World Bank
money to Mexican localities. With interest rates fluctuat-
ing between 50 percent and 75 percent, many localities
simply cannot afford the loans.
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BECC and the Certification Process

The BECC

The BECC is comprised of a Board of Directors, its
staff, and an Advisory Council. The Board of Directors
is the decision-making body of the BECC on issues re-
lauing to BECC operating procedure, priorites, and cer-
tification of border infrastructure projects for NADBank
financing.”92 The Board also has the C%Baﬂt}' to place
conditions on cerufication of projects. 3 The Board
meels at least once 2uanerl);, and has the ability to call
spec:al meetings. 704 Each quarterly meeting must have
a session with public participation. Both the United
States and Mexico appoint ﬁve represemauves each w0
sit on the Board of Directors.793 The chair of the Board
alternates annually between U.S. and Mexican members.
Currently Jorge Bustamante, President of MCX]CO 5
Northern Frontier Association, is the chairman.706 The
members of the Board a.re:'m-‘r

Julia Carabias
SEMARNAP
Mexico Ciry, D.F. Mexico
or
Antonio Azuela de la Cueva
Environmental Attorney
Mexico City, D.F. Mexico

Arturo Herrera Solis
International Boundary and
Water Commission
Ciudad Juarez, Chihuahua, Mexico

Rogelio Montemayor Seguy-Ramos
Social Developmernt Secretary
Governor, State of Coahuila
Saldllo, Coahuila, Mexico

Horacio Garza-Garza
Municipal President
Nuevo Laredo, Tamaulipas, Mexico

Jorge Bustamante
President, Northern Frontier Association
Tijuana, Baja California, Mexico

Carol Browner
Adminisuator
U.S. EPA
Washingion, D.C., U.S.
ar
William A Nitze
Assistant Administrator
Office of International Activides
U.S. EPA
Washington, D.C., U.S.



-

John M. Bernal
U.S. Commissioner
Internadonal Boundary and
Water Commission
El Paso, Texas, U.S.

Ygnacio Garza
Chairman, Texas Parks and Wildlife
Brownsville, Texas, U.S.

Peter Silva
Deputy Director, San Diego Water Utilities
San Diego, California, U.S.

Lynda Taylor
Director, Radiations, Toxics,
and Health Project
Southwest Research and Educarion Center
Albuquerque, New Mexico, U.S.

The staff of the BECC is direrted by a General Man-
ager and a Depury ~ 1 nager. Currently, the
General Manager is Koger rrauenfelder, a U.S. citizen,
and the Deputy General Manager is Luis Raul
Dominguez, a Mexican citizen.”98 The role of the staff
is to communicate with project applicants, provide tech-

.nica] assistance in the development of project applica-

- tions, and make recommendations on project certfica-

tion to the Board of Directors.709

The Advisory Council provides guidance (o the Board
of Directors. The Advisory Council is suppose to have 16-
18 members, but currenty only 13 people sit on the Coun-
¢il.710 Mexico and the United States are each required
to appoint three members of the public. One represen-
tative is supposed to be appointed from each of the four
U.S. states on the border, and each of the six Mexican
border states, The U.8. can gﬁ?oim up to wo additional
border state representatves. /! * Members of the Advisory
Council were 1o include academics, community acuvists,
and business people. The Advisory Council meets with
the Board of Directors at each public meeting. Accord-
ing to border acuvist Harry Browne, of the Inter-Hemi-
spheric Resource Center, the Advisory Council has been
involved in the BECC decision-making process only on a
very limited level. According to Browne, “They have only
been nominally involved. In some cases, documents have
not been made available to them."712 Member of the
advisory committee include: 33

Oscar Romo

Refugio De] Campo
Elida Rizo Garcia
Vernon Pirez Rubio -
Arturo Speulveda Lerma
Rene Franco Barreno

From Mexico:

From the U.S. Thomas Soto
Kathleen Marr
Daniel W. Eckstrom
Deborah Kastrin
Sandra Farniza
Travis C. Johnson
Rick Reyes

Arthur Trujillo

The North American Development Bank
The NADBank is comprised of a Board of Di-
rectors and stafl. The Board is made up of the U.S. Sec-
retaries of Treasury (Robert Rubin}, State (Warren
Christopher) and the EPA Administrator (Carol
Browner), and Mexico's Secretaries of Finance
(Guillermo Oriiz), Foreign Trade (Herminio Blanco),
and SEDESOL (Carlos Rojas}.”}4 As with the BECC,
the NADBank’s Board is the institution's final decision-
making body. Chairmanship of the Board alternates
berween a U.S. and Mexican member annually.715 Cur-
renty, U.S, Treasury Secretary Rubin is Chair of the
Board of Directors. The Board of Direetors will meet
only “as often as the business of the =~ may re-

<:|uire.”""'16 There is no public access requirement for
NADBank.

A BECC Appointee Profits
Oftf Of Colonia Subdivisions

An October 8, 1995 CBS “60 Minutes” investigation entitied ‘The
Other America” documentad not onfy the deplorable environmen-
tal and health conditions in the U.S. colonias, but also how U.S.
govemment officials may be benefiting financially from colonia de-
valopment. Colonias are rural border siums on both sides of the
border where residents five in abysmal conditions without basic
water or sawer infrasiructure. According to the 60 Minutes report,
Debarah Kastrin, who sits on the Border Environment Cooperation
Commission {BECC} advisory council, alse works for Kasco Cor-
poration, a family real estate company that is profiting from the
colonias' problem, Records show Kasco CompAny either directly,
or through subsidiaries, owned or Ccumrently owns land in at least
nine colonias near El Paso, some of which do not have healthy
drinking water.”17

According to a Texas Water Devalopment Board February 1895
taport entilled “Water and Wastewater Needs of Texas Cofonias:
1895 Update,” despile the conclusion that establishment of new
colonias is nol a serious widespread problem, serious concems
remain regarding growth of existing colonias and public health con-
ditions in the colonias.” 18 While thera are financial incantives, most’
notably the Mede! Subdivision Rules, in roughly half of Texas’ bor-
der counties to prevent the development of new colonias, there is
growing concern among state officials of the continued growth in
the use of “grandfathered” colonias—subdivisions legally platied
before the adoption of the new rulas which do not yet have water
and wastewater services are not subject o the new rules.” '3 How-
ever, Texas House Bill 1001 is aimed at reducing the use of colonia
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H
“grandiather” loop-holes by restricling the sales of land by devel-
opers.720

The staff of NADBank is headed by Director Alfredo
Phillips Olmeda, a Mexican Citizen, and Deputy Direc-
tor Victor Miramontes, a U.S. citizen.?2] The role of
whe stafl is, according to Annie Alvarado, NADBank
Community and Government Affairs Officer, to provide
environmental infrastructure projects with “cursory over-
sight and [once projects have been certified by BECC)
some finahcial analysis.”722 NADBank's staff also makes
recommendations to the Board of Directors on deci-
aions refated to loans and loan guarantees.

Pubilc Access to the BECC Decision
Making Process

Beginning wih its first public meeting in November
1994, the BECC undertook a policy of limiting public
access to the decision-making process through which it
selected criteria for project applicadons and choosing
projects for certification. At its initial public meeting,
BECC officals dealt with the large numbers of people
. who came to comment by cutting 1the time allotted 10
each speaker from

BECC's PROCEDURAL RULES

BECC's procedural rules which limit public access, identified by
Harry Brown inciude:

Q Decisions will be made in closed sessions unless the board votes
otherwise. As with all Board decisions, such a vote requires a ma-
jority of each country’s commissioners, not merely 2 majority of the
Board as a whole.

D Each of the regular quarterly meetings will heve at leasl one
public session, but closed sessions are unlimited in scope, Fur-
thermore, thera are no restrictions on “special sessions,” which need
not meet the requirements for public notice, and naed not have
any public input.

0 The agenda for reguiar and special meetings may be changed
without public notice up to the day of the meeting, making prepara-
tion of public comment very difficult. The agenda for closed ses-
sions need not be published at all.

Q People desiring to offer testimony to the Board must request
permission 15 days in advance of a regular meeting and may be
tumed down without reason,

D No individual Director's comments or vote on a specific pro-
posal will be included in meeting minutes, unless that Director spe-
cifically raquests that his or her comments be recorded.
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10 to three minutes,723 The procedura) rules adopted
at this meeting for future public meetings allow BECC’s
Board of Directors to hold discussions and make deci-
sions behind closed doors, limit public participation in
“open sessions”, and expand document confidentiality,
according to representatives from the Texas Center for
Policy Studies and the Border Ecology Project.”724 The
rules prompted objections by Democratic Representa-
tives Richard Gephardt (MO) and Esteban Torres (CA}.
In a letter to Secretary of Suate Warren Christopher
Torres said, “These procedural rules violate the spirit of
openness upon which the BECC and NADBank were
founded. The credibility of BECC...has also been put in
jeopardy."725 Representative Gephardt also sent a strong
letter insisting on public access to BECC.

Project Certification Standards

In the spring of 1995, BECC officals announced plans
to use draft certification criteria to approve projects.
They intended to use these criteria despite public ob-
jections to their shortcomings. The draft criteria lacked
a number of elements that were considered essential by
border observers. U.5. Congressman Gephardl sent
anather leter to BECC calling for the criteria to ¢on-
tain “comprehensive sustainable development lan-
guage."726 The Texas Center for Policy Studies also
commented Wat “the public component should be bet-
ter defined."727 Arizona Toxics Informauon noted that
the draft criteria did not establish a mechanism to en-
sure the NADBank and other financial insututions would
follow BECC certification criteria.’28 BECC eventually
held a special public meeting on August 31, 1995 10
adopt final criteria and address these concerns.

BECC’s final criteria were adopted in a surprisingly
open meeiing held on August 31, 1995, At a September
2B, 1995 public meeting BECC certified iws first two
projects for NADBank funding, which may have been
an attempt to show a skeptical U.S. Congress that it is
progressing in its mission. These two projects were
rushed through the process and certified without final
guidelines for public partcipation being in pla.ce.729
Michael Gregory of Arizona Toxics Information stated
in a letter to BECC General Manager Roger
Frauenfelder that BECC was required by the BECC/
NADBank bi-national agreement to provide “members
of the public reasonable opportunity to comment...on
all applications for certification received by the Com-
mission."730 .

Frauenfelder replied that most of the public partici-
pation guidelines were met, although the process did
not occur under BECC’s guidelines. According to
Frauenfelder “Even though most of the process did not
involve BECC... the public was sufficiently involved at
the local level to meet BECC requirements... It is im-
portant that BECC move forward to certify projects for

NADBank consideration or risk losing public sup-
porl."73]



The BECC's public participation criteria require
. a “Comprehensive Community Participaion Plan.” A
« meeting with local organizauons and at least one adver-
tised public meeting are required as part of the “Com-
. prehensive Community Participation Plan,” and a local
; steering committee is aso recommended. A “Post-cert-
fication Participation Plan” is also required as part of
_the BECC community participation criteria. 792 Neither
;- of the two projects that were certified at the BECC meet-
- ing on September 28, 1995, a $17.2 million wastewater
treatment plant in Brawley, California (17.8.) and an $8
~ million wasiewater treatment plant in Ensenada, Baja
: California (Mexico), met these public partcipation cri-
- teria.’>~ Docoments supporting the applications of
© projects up for review were not available at the local level.
* For example, Californians were unable to obtain infor-
mation from within California on the Brawley, CA
" project. As of September 27, 1995, one day before the
project was approved, Mark Spaulding, Chairman of the
Environmental Law Subcommittee of the California
State Bar, was not able to obtain a copy of the applica-
ton.

a

In the case of the applicauon of another project
in Mexico, the FINSA industrial wastewater treatment
project, a public meeting was not held prior to the
. project being considered for certification. The project
# would exclusively serve the FINSA industrial park, a pri-
© vate complex owned by one of Mexico's richest fami-
lies. A meeting between the BECC and representatives
of industry, government, and academia was to be held
on September 26, 1995, wo days prior to the BECC
public meeting wherescertification would be consid-
ered.”34 BECC's staff prepared a letter for diswribution
to the BECC Board of Directors claiming that at the
September 26th meeting participants widely approved

; of the projec1.73° This letter was prepared in advance

" of September 26th. The Texas Center for Policy Studies

* received a copy of the letter on September 20th, six days
before the meeting was supposed to have occurred.736
The meeung never actually took place.

While the FINSA project was not certified at the
September 28th meeting, the Jack of public participa-
tion in its application process was especially probiem-
atic. Because it benefits private interests and not the
public. FINSA remains a very controversial project and
it is expected to be reviewed again by the BECC. Fur-

- thermore, the project could potentially be funded by
its wealthy owners, instead of NADBank.737

" Public Concern for Sustainable Develop-
ment and Public Participation Criteria
Voiced at Meeting

k was expected that public input &t the August 31, 1995 public
meeting to approve BECC's project certification criterie would be
stifled by BECC's procedura! rules, as It had at other meetings.

However, contertivys issues, primarily financial feasibility and sus-
tainabie developmen criteria, as well as last minute comments by
the U.S. EPA_ forced the decision-making process out of the closed
door momimg session of the meeting, and into the public aiemoon
Session.

Comments on the draft criteria submitted by the U.S. Treasury
Department attacked a number of key components of the criteria,
The theme of Treasury’s comments was that the dominant criteria
for BECC/NADBank projects should be cost elfectiveness. The
Treasury document attacked sustainable development criteria, the
inclusion of environmental end social aspects in the critena, and
the community development criteria.. “While it is imperative that
the BECC/NADBank projects themselves be ‘environmentally
friendly,” the Treasury document stated, “many of the proposed
[environmental] priorities...could significantly increase project
costs.*738 The comments also stated that # BECC attempted to
spacifically promote “community economic development, that their
efforts would be “counter-productive and likelx,to decrease the eco-
nomic and financiat feasibility of the project.” 39

The U.5. EPA also submitted commants expressing concems
about the criteria, EPA's comments, which were received only three
days prior to the neeting, attacked the inclusion of “sopial
issues” in the B___ _ iteria, saying it was not fundemental to
BECC's core mission. EPA also provided recommendations to over-
come what EPA viewed as vague and cumbersome aspects of the
sustainable development criteria and the community participation
criteria, 740

These issues, particularly EPA's recently-received comments,
ware debated during the closed session of the BECC meeting and
could not be resotved, guaranteeing substantial discussion during
the open session. This public discussion led to the adoption of sus-
tainable development criteria that was championed by members of
the public in attendance. BECC board member Lynda Taylor broke
from the majority of the board by favoring a system within the crile-
ria to reward projects that demonstrated sustainable development
characteristics beyond the minimum criteria.”47 Victor Miramontes
of NADBank agreed, saying that a rafing system was crucial in
ordet for BECC to demonstrate to the NADBank which projects
were most worthy of funding.742 Supporters of the rating system
also argued that without the system, project developers would have
no incentive to go beyond the minimum gustainable development
requirements. A rating syslem would reward projects thet excelled
in the category of sustainable development. Taylor threatened to
vote no on the criteria without the provision. Atter Taylor's

continued from previous page

comments, Board Chairman Jorge Bustamante opened the meet-
ing to comments and a dozen members of the public spoke of their
desire to prioritized projects based on sustainable deveiop’mem
and social issues and to hava requirements for public input, 743
In the end the public input had a positive impact. The
Board teached a unanimous decision to “recognize projects that
incorporate a large number of sustainable development criteria *744
“It's a victory for the public. The public showed up and spoke out,
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andme board listened,” said Taylor atter the meeting, 745

At a November 15, 1995 special public meeting of
the BECC, seven projects were introduced for review.
As of four weeks prior 1o the meeting, materials on the
projects were incomplete746 and could not be obtained
by members of the public who were unable to go per-
sonally to the BECC's Ciudad Juarez office. BECC re-
quires that pubhc comments be submitted 15 days prior
to a mceung 7 As well, BECC had not received re-
quired-documents from many of the projects, and there-
fore was unable to make those documents available to
the public. The ability of citizens to make informed com-
ments on the projects that were to be considered at the
November 15th meeting was greatly limited by the ab-
sence of some of the documents, and the inaccessibility
of those that had been filed. “We're wondering how we...
are going to have time to review the materials and make
informed comment,” wrote Michael Gregory of Arizona
Toxics Information in an October 16, 1995 letter to
Roger Frauenfelder, General Manager of BECC.748 A
the urging of BECC board member Lynda Taylor, a spe-
cial BECC board meeting was held December 2, 1995
where the BECC Board advised it would only review the
four most prepared project applications at its January
public meeting.

.+ In order 1o address the concerns of border ac-
n\'lsts on noufication and public access issues BECC held
aspecial meeting with U.S. and Mexican activisis a5 pant
of its November 15th meetings. In the end, BECC ac-
cepted, for the most part, the comments of activists and
isincorporating them into their rules. 750 A formal pro-
cedure for providing notification of public meeungs, a
reqmrement that BECC publish regular updates on
projects that have applied for cerufication, and a proce-
dure for making documents available to the public were
included among the recommendations. 51

Projects Reviewed for Certification by
BECC

At the September 28, 1995 public meeung of the
BECC, five projects were reviewed for certficaton for
NADBank funding. Two of these projects were certfied
and three were scheduled to be re-reviewed at a later
date. One project, the Northwest Reclaimed Water Sys-
termn Phases I and 11 for El Paso, Texas, was conditionally
certified at the special BECC public meeting on Novem-
ber 15, 1995. The following describes the characteris-
tics of, and the concerns about, the reviewed projects.

Wastewater Treatment and Agricultural
Reuse for the City of Ensenada, Baja
California

Description: Insufficienily reated wastewater has been
flowing into Ensenada Bay affecting public health and
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the city’s tourism industry. The plant would treat this
wastewater and the effluent would be used for agricul-
tural purposes.

Estimated population benefiting from grroject: 250,000

Total cost: 58 million; §2 million from private equiry,
$6 million from federal and state grants. It is unclear
what NADBank's role in the project will be, 752

BECC Board Decision: Certified for NADBank financ-
mg

Criticisms: A “Comprehensive Community Participa-
tion Plan" that includes a *local steering committee” and
a “post-certification paru::xpauon g:lan had not been
implemented prior to approva.l

Water Treatment Plant for the City of
Brawley, CA754

Description: Currently the Brawley water treatment
plant does not use approved technology as defined by
the California Department of Health Services (DOHS).
The future plant will meet the DOHS and is expected
10 meet future requirements that are even more sirin-
gent,

Estimated poprulation benefiting from project; 24,000

Total cost of project: $17.2 million; anvcipate $3.85 mil-
lion in federal and state grants, $5 million loan from
State Water Resources, and a $8.34 million loan from
NADBank,

BECC board decision: Certified for NADBank financ-
ing

Criticisms: A “Comprehensive Community Participa-
tion Plan” that includes a *local steering committee” and
a "post-ceruﬁcauon paru::pauon glan had not been
implemented prior to approva.l

The BECC Certification Criteria

Under the final certification criteria adopted by the BECC, agpll-
cants will have to meet fundamental ¢riteria in eight areas.”

1. Ganeral Projest Description
Applicants must provide information on the characteristics
of the project applicants, tha project location, environmentat
issues, project elternatives, project justification,
transboundary aspects, and project work tasks.

2. Environmental and Human Heatth
Applicants must supply documentation of environmenta!l
regulatory compliance, conformance with local and regional
conservation and development plans, and an anvironmen-
tal assessment.

3. Technical Feasibility
Applicants must supply information on project specifications,
the project's fechnical process, a quelity control program,
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Recommendations

There are many lessons to be learned from the two
years of real life experience with NAFTA and its effect
on U.5-Mexico border environmental and health con-
ditions. An underlying goal of Public Citizen's series of
NAFTA monitoring reports is to carefully document
these effects and made them widely available so that the
information can guide decisions about how to proceed
with the future of economic, environmental, and poliu-
cal relations in North America.

Along both sides of the U.S.-Mexican border are nu-
merous environmental and health experts, citizen ac-
tivists and organizations rich with recommendations of
how to improve the environmental and health condi-
tions of their region, With the stakes as high as their
families’ health and the state of the environment in
which they pass every day of their lives, carefully devel-
oped ideas and public support for border improvemenis
have never been absent. Rather, such ideas have been
too often been ignored — by the politicians and com-
panies who pushed NAFTA approval and by local gov-
ernments and businesses lusting for investment under
NAFTA at any environmental or public heaith cost.

Absent some government control over the behavior
ofinvestors and producers who NAFTA has increasingly
brought into the border area and absent the genera-
tion of new funds to clean up the new post-NAFTA
envirnmental mess, much less the massive pre-NAFTA
problems, there is only one outcome for the environ-
ment and health in the border region: further decline.

Public Citizen has several general recommendations.

1. No NAFTA Expansion

We must not expand NAFTA's environmental and health
prroblem to South or Central America or the Caribbean Basin.

NAFTA has already caused additonal environmental
degradation and harm to human health on both sides of
the U.S. Mexico border. The situation should not be made
worse by expanding the agreement to additional countries.

Under a proposal supported by the Clinton Adminis-
tration and some of the same Members of Congress who
gave us NAFTA. NAFTA expansion would not include
even the weak side agreement on the environment nor
the border envirnmental institutions. Called the Carib-
bean Basin Iniuauve, this proposal would provide full
NAFTA market access and 1ariff reductions treatment
for 23 Central American and Caribbean nations. The
CBI proposal would have not reciprocity in the com-
mercial area or would not include any of the parallel
agreements and institutions to NAFTA.

The Clinton Administration and many of NAFTA's
original supporters also want to expand NAFTA to South
America. While a declaration to conduct such expan-
sion quickly made at the December 1994 Miami Sum-
mit of the Americas has run into public and political
opposition in many couniries, some talk conudnues of

expanding to Chile in the upcoming year. Republican
Members of Congress have insisted that such an expan-
sion must ont include any of the parallel agreements or
institutions. However, even if the environmenial side
agreement were to be expanded to Chile, it would be
irrelevant to the Chilean situation absent significant
changes, even if it had proved to be highly effective in
its first two years. This is the case because 90% of Chile’s
exports are in four natural resources sectors, forestry,
mining, fisheries and agriculture. Natural resources are
specifically not covered in the NAFTA environmental
side agreement. Chile does not have a significant manu-
facturing sector, which is the limited target of the NAFTA
environmental side agreement, Thus, the severe natu-
ral resource-related environmental problems that are
now the cause of natonal debate in Chile would not be
included in any way.

2. Objective Measurement of NAFTA’s Real Life Effects;
Withdrawal or Renegotiation if Conditions in North
America Are Worsening Since NAFTA

We must increase monitoring of NAFTA's real life envi-
ronmental and human health effects in all three NAFTA
countries and take seriously the findings of such moni-
toring. The U.S. Congress must provide frigger mecha-
nrisms to force renegotiation or withdrawal of NAFTA if
it cannot pass a "do no harm" test. Measurements of
NAFTA’s effects must be concrete comparisons of, for
instance, government data on air and water pollution
rates, hazardous waste production and management,
and specific incidence of human disease such as chol-
era, tuberculosis, and hepatius-A occurring in the bor-
der area. If the situation after NAFTA is worse than be-
fore NAFTA was passed, NAFTA should be terminated
as an experiment that did not work, Considering all of
the improvements on border environmenial and health
that were promised because of NAFTA, it is a very con-
servative measure to merely compare the current situa-
don to the status quo prior to NAFTA,

On November 17, 1995, the second anniversary of
the NAFTA vote in the House of Representatives, a bill
called the “NAFTA Accountability Act,” was introduced
by a bipartisan contingent of 30 Member of the House
of Representatives and three Senators that requires ob-
jective measures of NAFTA's real performance. The bill
requires the Administration either to cer(ify that NAFTA
has performed as promised or to conduct remedial ne-
gotiations for the key goals set forth in the agreement's
own preamble, including: jobs, wages, environmental
and health quality and human and labor rights. The
NAFTA Accounuability Act provides for termination of
Congressional authorization of NAFTA's implementing
bill if NAFTA's real outcomes cannot pass a “do no harm
test.” Termination of such authorization would wigger
NAFTA’s 6 month exit clause. At the end of 1995, the
bill had about 65 House cosponsors.
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