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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NORTHWEST AUSTIN MUNICIPAL
UTILITY DISTRICT NUMBER ONE,
401 W. 15th Street

Suite 850

Austin, TX 78701

Plainnf, CIVIL ACTION NO.

Vi,

ALBERTO GONZALES,
ATTORNEY GENERAL OF THE
UNITED STATES,

930 Pennsylvania Ave., NW

Washington, DC 20530
Defendant,

COMPLAINT

TO THE HONORABLE UNITED STATES DISTRICT COURT:

I Plaintiff Northwest Austin Municipal Utility District Number One seeks to bail
out from ccvemgcmderthepmclcamncereqtﬁmmeamoﬁs of the Voting Rights Act, 42
U.S.C. §1973¢, or, in the alternative, seeks a declaratory judgment that continued application of
§3 is unconstitutional,

L THE PARTIES
2. The Plaintiff is a political subdivision of the State of Texas.
3. The Defendant, acting in his official capacity, has his office in the District of

Columbia,
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H.  JURISPICTION AND VENUE

4. This court has jurisdiction pursuant to 42 U.S.C. §§1973b & 19731,

O THREE-JUDGE PANEL

5. Pursuant to 42 U.S.C. §1573b and 28 U.S.C. §2284, the district requests the

appointment of a three-judge panel to hear and resolve this complaint.
IV.  FACTUAL BACKGROUND

6. Northwest Austin Municipal Utility District Number [ is a small mmicipal utility
district in Travis County, Texas. Formed in the Jate 1980s to help provide infrastructure,
mvﬁcwmwmdwmwﬁwmrﬁcqomaimtw&mdm%mwmmﬁc&
mmmw@vmmmwm&xasmmmmmm
a political subdivision under the Voting Rights Act.  The district conducts periodic elections for
mesdwﬁmafizsbomdmnmmdm&cﬁommcm&newdinmpﬁmmu&hm
pmvisioasoftbc\’oﬁng&ighsmginchxdingthem‘ec&wmepmvisinmofﬁ.mme
applicable election provisions of Texas law.

7 Thediﬁk:dmmmﬁkaﬂwyswmnaﬁdvmvbﬁngﬁgbtﬁmm
mﬁdeofﬁw&sﬂhmiwmqmﬁiy,dawmbeﬁwaamﬁMmbmmimmﬂa
mmmmmmviﬁamisdwawmmmﬁuﬁmﬁym.
Wiw:hathmughtbc&&tﬁmyhai!%pmcdmmby&dmimefﬁsﬁgbmmtﬁa
cmm&mmwmmmwﬁmmmpmmdmﬁmmu
in the fiture.

8. Texas became covered by §5 as of September 23, 1975, when the United States
Amwmmm:(a)mmmrmwmwmmm
&gﬁﬁ;@}mﬁmi%ﬁ?m‘smgammmnwsmmmd{t:)iw
émnﬁ&%of?m’smﬁngagcmpahﬁmmt&dinthcl%prﬁi&mﬁah&wﬁm
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9, In July 2006, Congress reauthorized §5, relying on generalized findings that do
not specifically identify evidence of continuing discrimination in covered jurisdictions nor take
into account that discriminstory M&mmymwwdﬂhjuﬁsﬁcﬁmthﬁmmwvmdby

§5.
10.  The conditions that caused Texas to be covered by §5 have long been remedied.

Nonetheless, Texas and every political subdivision in Texas (including the district) continue to
be covered by §5 because of conditions that have been remedied for over thirty years. The
districtdidmtevmwdstattﬁctimethatTexmmdcﬁmwda“wvuﬁjmiséicﬁm”mﬁ
and has never been found to violate voting rights.

1. Section 5 of the Voting Rights Act requires covered Jurisdictions to seek
mdemeﬁammeAﬁommeuaiformminwﬁngmc&mmdpmcedw.
Alﬁzougbmmaliyﬁmitedbamatesandpcﬁﬁca}mbdivisiminve!vedinthemmof
registering voters, the Supreme Court has intespreted the provision beyond its text to expansively
cover local political subdivisions, including local school districts and municipal utility districts.

12 The §5 preclearance process is costly and burdensome. To comply with §5,
beforeany“changeinptscﬁceserpmcedumaﬁ‘ecﬁngvoﬁng”-evenﬂmmostminute:of
mmumdm«mm:mmmmmemmwmmw For
example, in addition to large changes fike statewide redistricting, every local political
snbdivisionnnmmskthcAﬁomeyGﬂwﬂeftheUniwdSmmappmveaphnwmvea
polling place across the street from s church to s school. In addition to the cost of the
submission itself, most proposed changes are presumptively dc!aygd by at least 60 days awaiting
the Attorney General’s approval, Vir&ml!yaﬂmbnﬁssimsmcmmﬁy precieared on or close
to-the last day of the 60~day period allowed. And because of the cost and delay involved in
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submitting & request for preclearance, local governmental units must weigh the benefit of a
proposed change against the significant cost of secking the Attomey Generai’s approval,
é:msmamymﬁmmdmﬁdalchmgﬁmmmmmaﬂhemmcma
of asking the Attorney General’s permission.

13.  Ifthe Attomey General were 1o file an objection, the burden is on the covered
Jurisdiction to devise another plan and again resubmit it and wait for another determination.
Although the Attorney General almost never objects to proposed changes in local voting
practices or procedures, the process itself imposes substantial costs on Jocal government units
that can be measured not only in monetary costs, but also in terms of the federal government's
infringement on the sovereignty interests of state and Jocal governments.  This represents a vast
wastcofpnblicmoniamdmomwwhichumﬂyresuitsinpwclmmaﬁmanmmssmy
but inevitable delay.

V. CLAIMS
CLAIMIL: BAIL-QUT

14, The Voting Rights Act contains a provision that authorizes a political subdivision
to bail-out from preclearance coverage under the Act. The district satisfies the statutory
requirements and is entitled to a declaration from the Court that it is no longer a covered
jurisdiction under the Act,

15.  During the past ten years: (a) no test or device has been used within the district for
the purpose or with the effect of denying or abridging the right to vote on account of race or
color; (b) there have been no adverse final judgments against the district determining that denials
orabﬁd@smtsoftﬁeri@tmvotemmmmefzm,wim.wmmwstﬁpinaianmge
mﬁwﬁyg@whaveommm&edkﬁa,aﬁmwmdm,saﬁammmammm
Mmminwmﬁngmmymmafavoﬁgmm&mmsuchgrcunds;
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(c}federa}mincrsbavcnotbomasm‘gmdwthedisﬁict;(&)&mdistﬁcthasﬁﬁiycomplicd
with §5 wmmﬂmmm&m&mammmmﬁmwm
their implementation; and‘(e)nochmgeaﬁecmvoﬁnginmedisuimhasmmembjectofm
objection by the Attorney General or the denial of 2 §5 declaratory judgment from the District of
Columbia district court.

16.  The district has made constructive efforts during the past ten years and throughout
imcﬁmmpwcwanymﬁnﬁdaﬁonmhumtofmmcﬁnngmmdmm
opportunities for voter participation.

17 There are no lawsuits pending against the district that allege voting

18.  The district has satisfied all the requirements for a §4 bail-out.

O: b TORY
19 Inthealtemaﬁve,ifthodislrictisnoteﬁgibietobaﬂoutof§5covcmge,zh¢nthe

preciearance requiremnents it imposes on the district shoﬂdbesmekmasumommnonalum
&eTcmh,Founeemh,andFMthAmmdmnu.

20.  The preclearance requirements imposed on the district are disproportionate to the
qrip‘na!condiﬁmthatcaxwed?mstobem«udby%. In fact, minotity voters in covered
jmﬁsdicﬁmsiﬁcemedisuictmhmncd,nntaidad,byﬁcovmge,bmmtheymdaﬁedﬁz
ai?ﬂity!oeﬁ'acﬁvciy control, through their elected representatives, the method by which that
representation is 1o be maintained. Forexam;:le,thedimictkadtowakpmlemnecjusﬁe
move the voting location for its directors out of a residential garage and into a public school, &
move that was calculated to increase public access to the ballot box. But this change was made

msﬁmeﬂmmmoﬂﬁwmiwmmu&mmuoﬁi
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21, The district and its voters are being punished for conditions that existed thirty
years ago but have long since been remedied, and which never existed In the district, while
Jjurisdictions where similer conditions exist today are spared because the conditions did not exist
thirty years ago. I the district is not eligible for bail-out, then §5 is a trap in which conditions
that existed three or four decades ago, but which have long since been remedied, are the sole
basis for continuing a burdensome imposition on the sovercign rights of political subdivisions in
covered jurisdictions,

2. Inother words, §5 lacks any continuing justification and is nothing more than &
badge of shame that Congress, without any cognizable justification, has chosen to continue in
place. The district is being punished for conditions that existed more than three decades ago,
yet in reauthorizing §5 Congress incongruously and irrationally opted to continue preclearance
under 2 now ancient formula that leaves covered states that have long since remedied the
conditions that originally justified preclearance while leaving uncovered numerous states that
would be covered under any modern measure that Congress might reasonably have imposed.

23, The district recognizes thet the Supreme Court upheld the original enactment of
§5 against constitutional challenge. But when Congress originally enacted the preclearance
requirements, and even when they were previously reauthorized in 1982, the conditions
justifying preclearance were still very recent.  But now, more than & generation later, it is both
arbitrary and irrational for Congress to continue preclearance and, worse, under the same
coverage formula established in & bygone era.  Times have changed, and §5 should now be
struck down as unconstitutional, either on its face, or as applied to the district.

24.  Congress cannot forever rely on findings of conditions that existed thirty years
agoe to continue to justify the use of its Fifteenth Amendment enforcement power in & way that
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infringes on the rights of an entire generation of voters who were not even alive when those
disscriminatory practices were ended. Unﬁk&oth«pmﬁsimefthevwngmgh:smnﬁism
Jonger a “congruent and proportional” remedial exercise of Congress's enforcement power.

25. Ihaehsmwbmwyﬁrﬂingthﬂmedimmmmadindiscﬁmﬁory
voting practices, becanse it has not. The sole basis for requiring the district to preclear is that it
wascrcatod(in198’1}withinastatethatwmdmnedcevcredbyt%onﬁngRightsActmbrc
than thirty years ago. Continued imposition of the preclearance requirement hinders the right of
vote:sinﬂwdistxiattodecid&tbemcriawdﬁchtheirrcprcscntaﬁonatﬁwlo@lwdv&ﬂbe
detesmine&—ihatis,tcalteﬂhemamamdprocedmbywhichtheﬁrepmf&ﬁvesinﬂw
district are elected—because the preclearance procedures are costly and burdensome.

26. Ifthedist:ictisnoteﬁgibictabaﬂ-omoftheprec!earaneerequiremems,thmﬂw
contined imposition of those requirements is an unconstitutional imposition on the district’s

sovercignty and is beyond Congress’s authority.
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Vi. PRAYER FOR RELIEF
Plaintiff requests the Court to declare that the district has met the bail-out requirements of

§4 of the Voting Rights Act and that the preclesrance requirements of §5 of the Act no longer
apply to the district; or, in the alternative, that §5 of the Act is an unconstitutional overextension
of Congress’s enforcement power to remedy past violations of the Fifteenth Amendment, and all

other relief to which the district may show itself to be entitled.

Dated: August 4, 2006 Respectfully subniitted,

AL

Férdose al-Tuie

Adam Strochak (Bar No. 439308)
Ferdose al-Taie (Bar No, 467730)
WEeIL, GorsHaL & ManGes LLP
1300 Eye Street, NW
Washington, D.C. 20005

Tel.: (202) 682-7000

Fax: (202) 8570940

Attorneys for Plaintiff,
Northwest Austin Municipal Utility District One
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