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The known proposal1 

Article QQ.G.16: Limitations and Exceptions 

1. [US/AU: With respect to this Article [(Article 4 on copyright) and Article 5 and 6 
(which deal with copyright and related rights section and the related rights 
section)], each Party shall confine limitations or exceptions to exclusive rights to 
certain special cases that do not conflict with a normal exploitation of the work, 
performance, or phonogram, and do not unreasonably prejudice the legitimate 
interests of the right holder.] 

2. Subject to and consistent with paragraph (1), each Party shall seek to achieve 
an appropriate balance in providing limitations or exceptions, including those for 
the digital environment, giving due consideration to legitimate purposes such as, 
but no limited to, criticism, comment, news reporting, teaching, scholarship and 
research.fn. 92] 

The context 

• In July 2012, around the San Diego round of negotiations for the TPP, the U.S. Trade 
Representative declared publicly2 that U.S. negotiators had suggested a “new provision, 
consistent with the internationally-recognized ‘3-step test,’ that will obligate Parties to 
seek to achieve an appropriate balance in their copyright systems in providing copyright 
exceptions and limitations for purposes such as criticism, comment, news reporting, 
teaching, scholarship, and research.” 

• The three-step test is recognized in the Berne Convention in relation to the exclusive 
right of reproduction under Article 9(2), and for general exceptions to copyright and 
related rights in Article 10(2) of WCT and Article 16(2) of WPPT.  

• Article 13 of the TRIPS Agreement goes further, but it does not apply where other 
treaties provide separate standards for exceptions (for instance, where WIPO treaties 
establish exceptions). Non-compliance with the TRIPS Agreement provision might 
devolve in trade sanctions under WTO. 

• The three-step test is also part of several FTAs between TPP negotiating parties, such 
as NAFTA, US-Singapore FTA, US-Australia FTA, US-Peru FTA, and US-Chile FTA. 

                                                           
1 Leaked text as available on August 3rd 2012 at: http://keionline.org/node/1516. 
2 “USTR Introduces New Copyright Exceptions and Limitations Provision at San Diego TPP Talks”, 
http://www.ustr.gov/about-us/press-office/blog/2012/july/ustr-introduces-new-copyright-exceptions-limitations-
provision 
 



Some of them, however, make it clear that it does not affect the obligations contracted 
under other treaties.3 

The concerns  

• Fairness-based doctrines are not a denial of copyright, but a balancing mechanism 
brought by law that allows for sensible use of copyrighted works according not to specific 
uses, but to multiple criteria.  

• Fair use has been defined as a staple of the U.S. economy, with several knowledge-
based industries relying on fair use (such as arts, education, e-shopping and legal 
services) in order to function and contribute to general economic growth, employing 
millions and millions of people in the U.S. alone.  

• This, along with the needs stemming from growing knowledge-based businesses and 
digital communications, seems to explain the creation of new fair use rules such as in 
Korea and Israel, and the existence of fairness provisions in more countries. For 
instance, nine of the 21 APEC countries declare to have a fairness-based system, along 
with traditional exceptions and limitations to copyright and related rights.4 

• Doubts have been raised in the past as to what extent the fair use doctrine complies with 
the three-step test. These doubts remain, as there is still push for the “three-step test” as 
objective standard for exceptions and limitations. While it seems unlikely that the U.S. 
would change its fair use provisions, the TPPA proposal suggests that no negotiating 
Party might implement a similar system in domestic law.  

• This not only provides unfair advantages to IP-intensive economies that rely on fair use, 
but also limits severely democratic processes that could lead to implementation of 
fairness-based systems in domestic law for other Parties. For instance, an online seller 
that relies on fair use for images or previews, may lose small but key tools of marketing if 
they’re in a country that only allows text quotes. This shows strong signs of restrictions 
of users’ rights, even in the U.S. 

• The 2000 WTO decision on Section 110(5) of the United States Copyright Act presented 
a very narrow, restricted view of the three-step test, that isolates each “step” before 
deciding an exception provision complies with TRIPS. But countless other copyright 
exceptions from domestic law of WTO members have not been challenged and continue 
to operate without problems. 

• The U.S. Supreme Court has taken an approach that more generally considers public 
interest and the purpose of copyright, but this approach is at risk if the proposal is 
adopted as the current text shows. This not only affects industries that rely on fair use in 
the U.S., but also those markets where those industries operate: to go beyond the Berne 
Convention presents serious risks to current statutory exceptions and to fair use. 

• The Berne Convention provides several flexibilities in Articles 2(4), 2(7), and 2.bis 
regarding the possibility not to cover certain works under copyright law. It also provides 

                                                           
3 A footnote on the US-Chile FTA provision clarifies that it “neither reduces nor extends the scope of applicability of the 
limitations and exceptions” allowed according to the Berne Convention, WCT and WPPT. A similar provision is included in 
the Australia-US FTA, also mentioning the TRIPS agreement. 
4 These countries are: Australia, Canada, China, Hong Kong, New Zealand, Singapore, Chinese Taipei, Thailand and the 
United States. Source: APEC-IPEG Survey on Copyright Limitations & Exceptions, 2009. 



possible exceptions in Articles 10 and 10.bis which are not subject to the test. Other 
rules concerning different rights (Articles 11, 11.bis, the full Appendix) are also exempt 
from the test. Domestic rules that establish exceptions according to those standards are 
at risk too, if TPP does not allow such flexibilities. 

• The language in the proposal is not clear enough regarding the availability of other 
WIPO or WTO treaties, or even FTAs, as standards to follow regarding the 
implementation of new exceptions. The proposal narrows flexibilities for related rights, 
and makes compulsory licenses or liability rules more difficult to establish. 

Proposed solutions 

1. Clarify that no rule regarding exceptions and limitations shall be construed altering the 
scope of applicability of the limitations and exceptions allowed in existing treaties such 
as the Berne Convention, WCT and WPPT, and TRIPS. Clearly establish that the 
proposed article neither reduces nor extends the scope of applicability of the limitations 
and exceptions permitted by these treaties. 

2. Reject a narrow interpretation of the 3-step test, and adopt flexibilities that allow 
negotiating parties to adopt exceptions and limitations that foster education, trade, 
access for people with disabilities, research, and free expression, according to each 
country’s reality and needs.  

3. Allow open-ended balance systems such as fair use or fair dealing, as it exists in the 
U.S., in order to permit its trade partners’ economies to have same benefits. 


