LBP-04-20

UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION DOCKETED

USNRC
ATOMIC SAFETY AND LICENSING BOARD  ,qust 31, 2004 (9:10AM)

Before Administrative Judges: OFFICE OF SECRETARY
RULEMAKINGS AND
Thomas S. Moore, Chairman ADJUDICATIONS STAFF
Alex S. Karlin
Alan S. Rosenthal SERVED August 31, 2004
In the Matter of Docket No. PAPO-00
U.S. DEPARTMENT OF ENERGY ASLBP No. 04-829-01-PAPO
(High Level Waste Repository: NEV-01
Pre-Application Matters)
August 31, 2004

MEMORANDUM AND ORDER _
(Ruling on State of Nevada’s July 12, 2004 Motion to Strike)

This proceeding concerns the pre-license application phase of the United Statés
Department of Energy’s (DOE) planned application for a license to construct a repository for
high-level radioactive waste (HLW) at Yucca Mountain, Nevada." Before this Board is a motion
by the State of Nevada (the State) challenging the sufficiency of DOE’s production of
documentary material under 10 C.F.R. § 2.1003(a) and seeking to strike DOE’s June 30, 2004,

certification regarding the availability of its documentary material.> After due consideration of the

' In our July 9, 2004 Initial Pre-License Application Phase Order, 69 Fed. Reg. 42,465,
42,467 n.3 (July 15, 2004), we directed the participants to use the participant codes specified in
Appendix Il to the Order for all filings in this proceeding. Upon further consideration, we rescind
that portion of the July 9, 2004 Order, but note that in the future such participant codes likely
will have to be used for the identification of exhibits.

2 Motion to Strike the Department of Energy’s LSN Certification and for Related Relief
(July 12, 2004) [hereinafter State Motion].
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written presentations and the representations at an extended oral argument, we conclude that
DOE did not meet its regulatory obligation to make all of its documentary material available and
grant the motion to strike DOE’s certification.

. BACKGROUND
A. Statutory and Regulatory Background

Twenty-one years ago, Congress enacted the Nuclear Waste Policy Act (NWPA),
establishing a comprehensive program for the identification, licensing, construction, operation,
and regulation of geologic repositories for the disposal of HLW. See Pub. L. No. 97-425, 96
Stat. 2202 (1983) (codified as amended at 42 U.S.C. §§ 10101-10270). The purpose of NWPA
was “to_establish a schedule for the siting, construction, and operation of repositories that will
provide a reasonable assurance that the public and the environment will be adequately protected
from the hazards posed by [HLW].” 42 U.S.C. § 10131(b) (emphasis added). NWPA charges
DOE with the responsibility of constructing and operating any such repositories, and preparing
and submitting any license applications for them. See id. §§ 10132-10134. The Commission is
assigned the responsibility of deciding whether licenses should be issued and of regulating any
such repositories. See id. §§ 10134(d), 10141(b). More specifically, NWPA mandates that the
Commission issue a final decision not later than three years after DOE submits the license
application. See id. § 10134(d).

In 1987, the Nuclear Waste Policy Amendments Act (NWPAA) was enacted, Pub. L. Nd.
100-203, §§ 5001-5065, 101 Stat. 1330, 1330-227 to 1330-255 (1987) (codified in scattered
sections of 42 U.S.C.), making Yucca Mountain, Nevada, the sole focus of the nation’s HLW
geologic repository program and the only site that DOE could lawfully consider. See id.

§ 10133(a). Since that time, the Federal Government, the State of Nevada, interested members

of the public, and the nuclear industry have focused much attention on this designated location
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approximately 90 miles northwest of Las Vegas, Nevada. DOE has already spent seven billion
dollars on characterization and other related activities at Yucca Mountain and estimates that a
total of $50 billion will be spent during the lifetime of the project. See H.R. Rep. No. 108-594, at
3 (2004). DOE has generated reams of scientific and technical studies and data in preparation
for its forthcoming license application for this site.* Meanwhile, the Environmental Protection
Agency (EPA) and the Commission both issued regulations establishing the criteria that DOE
must meet to obtain a license, and the Commission issued 10 C.F.R. Part 2, Subpart J, the
procedural regulations governing the conduct of the licensing proceedings.*

Recognizing the enormous amount of documentary material related to the site, and the
substantial national, state, and local interest in this matter, Subpart J includes several provisions
designed to expedite and to assist the Commission in achieving the three-year deadline for the
Yucca Mountain licensing proceeding. These include the creation of the Licensing Support
Network (LSN), a web-based system for making documents electronically available to all
participants, see 10 C.F.R. §§ 2.1001 and 2.1011, and the establishment of a detailed sequence
of events that must occur within the three-year period, see 10 C.F.R. Part 2, Appendix D.

Perhaps one of the Commission’s most important mechanisms for meeting the
three-year licensing deadline is its requirement that DOE and any other person concerned with

Yucca Mountain participate in a document discovery phase lasting at least six months and

® Six months ago John Arthur, Deputy Director of DOE’s Office of Repository
Development indicated that “[t{lhe DOE input to LSN is projected to contain approximately
30 million pages, comprising about 3 million documents.” State Motion, Exh. 1, Summary of the
[NRC]/[DOE] Quarterly Management Meeting in Rockville, Maryland on February 19, 2004, at 3.

* EPA issued 40 C.F.R. Part 197, Public Health and Environmental Radiation Protection
Standards for Yucca Mountain, Nevada. See 66 Fed. Reg. 32,074 (June 13, 2001). The
Commission issued Yucca Mountain specific licensing standards in 10 C.F.R. Part 63, Disposal
of High-Level Radioactive Wastes in a Proposed Geologic Repository at Yucca Mountain,
Nevada. See 66 Fed. Reg. 55,732 (Nov. 2, 2001).
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preceding DOE’s license application. See 10 C.F.R. § 2.1012. Because the three-year deadline
does not begin until after DOE submits its license application, this “pre-license application
phase” adds at least six months to the front end of the proceeding. The six-month document
discovery phase is enforced by the regulations stating that the Commission “will not docket the
application until at least six months have elapsed from the time of [DOE’s] certification” that it
has made all of its documentary materials electronically available. 10 C.F.R. § 2.1012(a).

From the outset, DOE fully endorsed and supported the six-month document discovery

phase in its comments on the Commission’s proposed rule: “[DOE is] committed to ensuring
that interested members of the public have a full six months in advance of its submission of the
license application to review the Department's documentary material.” All parties before us
supported the six-month period.®

Closely related to the six-month pre-application phase is the LSN, which is “the . . .

system that makes documentary material available electronically to parties.” 10 C.F.R.

§ 2.1001. Itis a computer-based electronic system designed to streamline the document

® 66 Fed. Reg. 29,453, 29,459 (May 31, 2001) (quoting Letter from lvan ltkin, Director,
DOE Office of Civilian Radioactive Waste Management to A. L. Vietti-Cook, NRC Secretary,
enclosing comments on proposed rule (Oct. 6, 2000) at 2, ADAMS Accession No.
MLO03759117 [hereinafter DOE Proposed Ruie Comments Cover Letter]. Further, DOE stated
that it “fully supports the objective of ensuring that interested members of the public have
comprehensive and early access to relevant documentary material, so as to facilitate early
identification and resolution of licensing issues, as well as preparation for the NRC’s formal
licensing proceeding. Indeed, this basic objective has been at the heart of the NRC’s
deliberations since 1988 over how best to structure an efficient, effective document retrieval
system to support its formal licensing proceeding for a geologic repository, so as to permit the
NRC to meet its statutory obligation to complete its licensing proceeding in three years.” [DOE]
Comments on Proposed Revisions to the 10 CFR Part 2 [LSN] Design Standards for
Participating Websites (Oct. 6, 2000) at 1, ADAMS Accession No. ML 003759117 [hereinafter
DOE Proposed Rule Comments].

® See 66 Fed. Reg. at 29,458 (discussing comments on the timing of participant
compliance and noting that all commenters, including the State and the Nuclear Energy Institute
(NEI), recommended that the timing of DOE’s initial certification be specified as six months in
advance of the application submission).
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discovery process and to coordinate the massive amount of documentary material pertaining to
Yucca Mountain. The purpose of the LSN, initially referred to as the Licensing Support System
(LSS), was made clear at the outset:

The LSS is intended to provide for the entry of, and access to, potentially relevant

licensing information as early as practicable before DOE submits the license

application . . . . All parties would then have access to this system well before the

proceeding begins. Access to these documents will be provided through

electronic full text search capability. This provides the flexibility of searching on

any word or word combinations within a document and thus facilitates the rapid

identification of relevant documents and issues. Because the relevant information

would be readily available through access to the LSS, the initial time-consuming
discovery process, including the physical production and on-site review of

documents by parties to the HLW licensing proceeding, will be substantially

reduced.

54 Fed. Reg. 14,925, 14,926 (Apr. 14, 1989).

Additionally, in 1987 the Commission established a federal advisory panel, now known as
the LSN Advisory Review Panel (LSNARP). lts task is to assist in the implementation of the LSN
and to help “develop the essential features of the procedural rules for effective Commission
review of the [DOE] license application within the three-year time period required by
section 114(d) of the [NWPA].” Id. at 14,926. LSNARP members include DOE, the State, the
NRC, local and tribal governments, and members of the public.

As explained in more detail in Part 111.B., the timing of DOE’s document production is
substantially within its control. As far as Subpart J is concerned, DOE can produce its

documents whenever it is ready. When it does, however, DOE must simultaneously certify that

it has made its documents available. See 10 C.F.R. § 2.1009(b). DOE’s document production

” See also DOE Proposed Rule Comments at 2 (internal citations omitted) (“[I]t is
important to recall that the fundamental purpose of the LSN, as well as the predecessor
Licensing Support System (LSS), is to ensure that potential parties have timely access to
documentary material sufficiently in advance of the NRC’s formal licensing proceeding so as to
permit the earlier submission of better focused contentions, resulting in a substantial saving of
time during the proceeding”).
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and certification are the trigger, obliging (a) the Commission to designate a pre-license
application presiding officer (PAPO), see id. § 2.1010(a)(2); (b) the NRC to make its documents
available within 30 days thereafter, see id. § 2.1003(a); and (c) the State and any other
interested parties to make their documentary material available within 90 days, id. DOE’s action
also has an extremely important practical impact on the overall licensing schedule, in that it
starts the six-month clock for the earliest date when DOE’s Yucca Mountain license application
can be docketed. See id. § 2.1012(a). Thus, DOE’s document production and certification, if
compliant, initiate the agency’s Yucca Mountain administrative proceedings.
B. The State’s Motion

Turning to the matter before us, on June 30, 2004, DOE announced that it had placed
1.2 million Yucca Mountain related documents on a DOE website accessible to NRC and the
public® and certified to the Secretary of the Commission that it had made its documentary

material electronically available as specified in 10 C.F.R. §§ 2.1003(a)(1) and 2.1009(b).°

8 See DOE, Yucca Mountain Documents Made Available for Licensing Proceeding (last
modified June 30, 2004) [<http://www.doe.gov/engine/content.do?PUBLIC_ID=16120&BT_COD
E=PR_PRESSRELEASES&TT_CODE=PRESSRELEASE>].

® See Letter from W. John Arthur, 1ll, Deputy Director of DOE Office of Civilian
Radioactive Waste Management (OCRWM), to Annette L. Vietti-Cook, Secretary of the
Commission (June 30, 2004) [hereinafter Arthur Certification Letter] at Appendix D [hereinafter
DOE Certification]. The DOE Certification states (at D-1), in pertinent part:

Based on the procedures referenced in the Office of Civilian Radioactive Waste
Management Licensing Support Network Certification Plan for Initial Certification
(OCRWM, June 2004), | certify that (i) DOE has implemented procedures as
required by 10 CFR 2.1009(a)(2) and (ii) to the best of my knowledge, the
documentary material specified in 10 CFR 2.1003 has been identified from those
documents submitted to CACI by April 15, 2004 and made electronically
available.

Although 10 C.F.R. § 2.1009(b) states that the certification is to be made to the PAPO, no
PAPO had yet been appointed, and thus DOE appropriately directed its letter to the Secretary.
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Thereafter, this Atomic Safety and Licensing Board was designated as the PAPO.™

On July 12, 2004, the State filed a motion challenging DOE’s document production and
seeking to strike its June 30, 2004, certification, asserting that DOE had failed to comply with the
requirements of 10 C.F.R. §§ 2.1003 and 2.1009 in three respects. First, the State claims that
DOE failed to make all of its documentary material available as required by the regulations. See
State Motion at 11. The State motion was accompanied by an affidavit by Robert R. Loux,
Executive Director of the Nevada Agency for Nuclear Project, in which Mr. Loux asserted, inter
alia, that DOE’s website failed to provide the 30 million pages of documents that had been
projected by DOE four months earlier, excluded 3.4 million DOE e-mails, and failed to provide
the text for “innumerable documents.” Loux Aff. §[f] 2, 4, 6. Mr. Loux’s affidavit also included a

“very partial” list of 12 DOE documents identified by the State as “extremely relevant” that were
missing from the DOE website. Id. { 12; see also State Motion, Exh. 7.

Second, the State asserts that DOE failed to make its documents available via the
central LSN web portal and thus did not meet the regulatory requirements. See State Motion at
14-17. The State argues that the LSN portal is the only way to assure the integrity of DOE’s
documentary material and that simply placing the documents on DOE’s server is insufficient.
Seeid. at 15.

Third, the State insists that DOE’s certification was unlawful on its face because
10 C.F.R. § 2.1003(a)(1) makes it clear that all documentary material must be provided,

whereas the certification states that it only covers “the documentary material . . . identified

9 On July 7, 2004, the Commission designated, pursuant to 10 C.F.R. § 2.1010(a)(2),
the Chief Administrative Judge of the Atomic Safety and Licensing Board Panel as the PAPO
for this proceeding, and authorized him to delegate that authority. See 69 Fed. Reg. 42,073
(July 13, 2004). On July 8, 2004, the Chief Judge appointed this Board as the PAPO. See 69
Fed. Reg. 42,218 (July 14, 2004).

" Affidavit of Robert L. Loux (July 8, 2004) [hereinafter Loux Aff.].
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from those documents submitted to CACI [DOE’s litigation support contractor] by April 15, 2004.”
Id. at 11-13 (quoting DOE Certification at 1).

On July 14, 2004, the Board issued a Memorandum and Order setting the State’s motion
for oral argument on July 27, 2004, and directing DOE to answer nine questions concerning the
nature and extent of DOE’s June 30, 2004, document production.’> On July 19, 2004, the Board
issued a further Memorandum and Order directing the LSN Administrator (LSNA) to answer
14 questions concerning the nature and structure of the LSN, his coordination with DOE, and
certain technical aspects of the DOE website and its documentary content.” Pursuant to
10 C.F.R. § 2.1011(c)(4), the LSNA is tasked with coordinating the LSN, identifying any
problems regérding the “integrity of the documentary material certified in accordance with
§ 2.1009(b) by the participants to be in the LSN,” and providing the PAPO with
recommendations to resolve disputes regarding the integrity of the documents.

DOE filed its answer to the State motion on July 22, 2004, asserting that its certification
and documentary production fully complied with the regulations and answering the nine
questions posed by the Board." NEI also filed an answer supporting the validity of DOE’s
~ actions.' On that same date, a group consisting of Public Citizen, Nevada Nuclear Waste Task

Force, and Nuclear Information and Resource Service, filed an answer supporting the State

2 PAPO Board Memorandum and Order (Regarding State of Nevada’s July 12, 2004
Motion) (July 14, 2004) (unpublished) [hereinafter July 14 Order].

¥ PAPO Board Memorandum and Order (Directing the [LSNA] to Respond to
Questions) (July 19, 2004) (unpublished) [hereinafter July 19 Order].

" Answer of the Department of Energy to the State of Nevada’s Motion to Strike
(July 22, 2004) [hereinafter DOE Answer].

1> Answer to Nevada’s Motion to Strike the Department of Energy’s LSN Certification
(July 22, 2004).
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motion.” Likewise, on July 22, the NRC staff filed an answer'” opposing the State motion to the
extent that it requests that the DOE certification be declared inadequate because of the alleged
failure to make the documentary material available “via the LSN,” NRC Answer at 6, but
otherwise taking no position as to the adequacy of DOE’s document production, see id. at 2-3.
The staff also proffered some criteria for evaluating the sufficiency of a document production
under the Commission’s regulations. See id. at 10-14. Finally, on July 23, 2004, the LSNA filed
his answers to the 14 questions posed by the Board." On July 27, 2004, the Board heard oral
argument on the State motion. We also took the testimony of Daniel J. Graser, the LSNA.
il. JURISDICTION AND AUTHORITY

The jurisdiction and authority of this Board is founded on the Commission’s July 7, 2004,
order establishing the PAPO:

Pursuant to 10 CFR § 2.1010(e), the PAPO possesses all the general powers

specified in § 2.319 and § 2.321(c) that the PAPO requires to carry out its

responsibilities. As provided by 10 CFR § 2.1010(a)(1) and (b), the PAPO is

granted this authority solely for the purpose of ruling on disputes over the

electronic availability of documents, including disputes relating to claims of

privilege and those relating to the implementation of recommendations of the

Advisory Review Panel established under § 2.1011(d). Pursuant to § 2.1010(b),

the PAPO shall rule on any claim of document withholding except as otherwise

provided in this order or subsequent order of the Commission. . . . No issue
lacking a direct relation to the LSN is to be entertained by the PAPO.

69 Fed. Reg. at 42,073-74 (first emphasis in original, second emphasis added).

% Answer of Public Citizen, Nevada Nuclear Waste Task Force, and Nuclear Information
and Resource Service in Support of the State of Nevada’s Motion to Strike the Department of
Energy’s LSN Certification (July 22, 2004).

7 NRC Response to Nevada Motion to Strike Department of Energy LSN Certification
and for Related Relief (July 22, 2004) [hereinafter NRC Answer].

'8 Response of Licensing Support Network Administrator to July 19, 2004 Questions
From Pre-License Application Presiding Officer Licensing Board (July 23, 2004) [hereinafter
LSNA Answers]. :
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The issues contested in this proceeding concern whether DOE has complied with the
requirement of 10 C.F.R. § 2.1003 to make “all” of its documents “available.” The proceeding
also involves the closely related issue as to whether DOE’s certification that it has complied with
section 2.1003 is facially invalid.

DOE challenges the Board’s jurisdiction and authority to strike its certificate of
compliance with 10 C.F.R. § 2.1003. See DOE Answer at 11. DOE argues that the Board’s
authority is limited to the six areas listed in 10 C.F.R. § 2.1010(b)(1)-(6), and that any dispute
concerning the docketing of DOE’s license application is premature and solely within the
authority of the Director of NRC'’s Office of Nuclear Material Safety and Safeguards (NMSS).
See id. at 11-12. DOE also cites two rulemaking statements by the Commission for the
proposition that the PAPO should not consider disputes over the adequacy or completeness of
the production of documents because such disputes should be heard only after contentions are
filed."

DOE'’s arguments are without merit. The gravamen of the State’s motion is that DOE
has failed to make all of its documentary material available and that, until it does, the State is not
obliged to make its documentary material available 90 days later as specified in 10 C.F.R.

§ 2.1003. Clearly, this is within our jurisdiction -- “ruling on disputes over the electronic
availability of documents.” It is equally clear that we have the authority to regulate the conduct
of the proceeding and the parties and to dispose of motions, as well as all the other general
powers granted by 10 C.F.R. §§ 2.1010, 2.319, and 2.321(c). In this regard, “[a] presiding
officer has the duty to conduct a fair and impartial hearing according to law, to take appropriate

action to control the prehearing and hearing process, to avoid delay and to maintain order. The

'® See id. at 12-13 (citing 68 Fed. Reg. 66,373, 66,376 (Nov. 26, 2003); 69 Fed. Reg.
32,836, 32,843-44 (June 14, 2004)).
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presiding officer has all the powers necessary to those ends.” 10 C.F.R. § 2.319. This includes
the authority to strike DOE’s certification to the extent that it triggers other actions during this
prehearing process, including the obligation on the part of other participants to make their
documents electronically available. DOE’s quotations from the Commission’s statements are
taken out of context and are inapposite because they clearly relate only to disputes over the
classification of documents (Class 1 and Class 2) rather than to disputes as to their availability.
See 69 Fed. Reg. at 32,843-44. Likewise, while we recognize that the Director of NMSS, not
this Board, will make the ultimate determination as to the docketing of DOE’s license application
pursuant to 10 C.F.R. § 2.1012(a), availability of documents, not docketing, is the issue before
us.
1. ANALYSIS

For the reasons set forth in more detail below, we conclude that because of the
incompleteness of its document review and production, the many years in which DOE has had
to gather and produce its documents, and the fact that the date of production was effectively
within DOE’s control, DOE’s document production on June 30, 2004, did not satisfy its obligation
to make, in good faith, all of its documentary material available pursuant to 10 C.F.R. §§ 2.1003
and 2.1009. ltis clear from DOE’s answer, as well as its representations during oral argument,
that DOE has not completed its duty of producing all known and reasonably available
documents. We also find that DOE’s method of making its documentary material available (i.e.,
putting the documents on its own server) fails to provide the needed assurance of the integrity
and electronic stability of the documents for the required six-month document discovery period
and does not comply with 10 C.F.R. §§ 2.1003 and 2.1009. The LSN is “the . . . system that
makes documentary material available,” 10 C.F.R. § 2.1001, and until documents are indexed

and secure in the LSN they are not “available” for purposes of the NRC licensing proceeding.
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Finally, the Board notes that DOE’s certification appears to be facially invalid because its plain
language and express limitations make clear that DOE is not certifying that it has made all of its
documents available.

This case presents three broad issues relating to whether DOE’s June 30, 2004,
document production and certification complied with 10 C.F.R. §§ 2.1003 and 2.1009. The first
concerns the completeness of the document production -- whether DOE made “all” of its
documentary material available. The second issue concerns the meaning of the regulatory
phrase “make available” and whether documentary material must be indexed and secure on the
LSN before it is deemed available. The third issue focuses on the actual wording of DOE’s
certification and whether it facially fails to meet the regulatory requirements. Our analysis begins
with Section A, which reviews the applicable regulatory structure and requirements. Section B
addresses the standards we use in applying the regulations. Sections C, D, and E, respectively,
deal with the three issues in this case -- completeness, availability, and facial validity.

A. Regulatory Structure

The first step in assessing the completeness and adequacy of DOE’s document
production is to understand the regulatory requirements and definitions.

With respect to the completeness issue, it is clear at the outset that the regulations
specify that DOE must make “all documentary material” available. 10 C.F.R. § 2.1003(a)(1).
The general rule is that the full text or image of each document, together with an electronic
bibliographic header (header)?® must be made available for every document. See id.

§ 2.1003(a)(1) and (2). If it is technically infeasible to make the full text or image electronically

% pyrsuant to 10 C.F.R. § 2.1001, a “bibliographic header” means “the minimum series
of descriptive fields that a potential party . . . must submit with a document or other material.”
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available, or if the participant claims that a document is privileged, only a header need be
provided. See id. § 2.1003(a)(3) and (4).>'

The term “documentary material” is broadly defined in 10 C.F.R. § 2.1001 and covers
three categories of information. First, it includes “[a]ny information upon which a party . . .
intends to rely and/or to cite in support of its position in the proceeding” (Class 1 or “reliance”
documentary material). Id. § 2.1001. Second, it embraces “[a]ny information that is known to,
and in the possession of, or developed by the party that is relevant to, but does not support, that
information or that party’s position” (Class 2 or “non-supporting” documentary material). 1d.??
The third class of documentary material encompasses “[a]ll reports and studies, prepared by or
on behalf of the . . . party, including all related ‘circulated drafts,’ relevant to both the license
application and the issues set forth in the Topical Guidelines in Regulatory Guide 3.69,
regardless of whether they will be relied upon and/or cited by a party” (Class 3 or “relevant”
documentary material). Id. The regulations make clear that documentary material excludes
reference books, financial and procurement material, copyrighted material and other similar
material. See id. § 2.1005.

Turning to the question of “availability” -- how and to whom documentary material is to be
made available -- the regulations are not a model of clarity. The first sentence of section 2.1003

simply states that DOE and other participants shall “make available” their documentary material.

2! Under section 2.1003(a)(4), a participant need provide only the header, but not the
text, of “documentary material (i) [flor which a claim of privilege is asserted; (ii) [w]hich
constitutes confidential financial or commercial information; or (iii) [wlhich constitutes
safeguards information.” Section 2.1006 further defines the scope of the privileged documents
and incorporates the exceptions specified in 10 C.F.R. § 2.390, including certain protections
under the Privacy Act (see 5 U.S.C. § 552a). For purposes of this Memorandum and Order, the
term “privilege” includes all of these privileges.

2 Non-supporting documentary material includes both (a) documentary material that
does not support a party’s position and (b) documentary material that does not support the
party’s information. The former may be dependent on the contentions; the latter is not.
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Subsection (e) of 2.1003, added on June 14, 2004, and dealing with the participants’ duty to
supplement certain materials, provides more guidance, stating that a participant shall “continue
to supplement its documentary material made available to other participants via the LSN.”

69 Fed. Reg. at 32,848 (emphasis added). Section 2.1009(b) merely states that a participant
must certify that “the documentary material specified in § 2.1003 has been identified and made
electronically available.”

Several other Subpart J provisions appear to assume that the LSN is the method for
making documentary material available. Section 2.1011 directs the LSNA, inter alia, to
“lidentify any problems regarding the integrity of documentary material certified in accordance
with § 2.1009(b) by the participants to be in the LSN.” 10 C.F.R. § 2.1011(c)(4) (emphasis
added). [n addition, the LSNARRP is tasked with providing advice on format standards for access
to “the documentary material certified by each participant to be made available in the LSN to the
other parties.” 1d. § 2.1011(e)(2)(i) (emphasis added). Section 2.1011 also establishes a
significant list of computer, web, and database technical standards that participants must follow
when making their documents available, including, for example, the requirement that
“participants . . . make . . . their documents available on a web accessible server which is able
to be canvassed by web indexing software (i.e., a ‘robot’, ‘spider’, ‘crawler’).” Id.

§ 2.1011(b)(2)(i).
The definition of “documentary material” also includes an indirect reference to the LSN

because documentary material is defined, in part, as documents “relevant to . . . issues set forth
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in the Topical Guidelines in Regulatory Guide 3.69.” Id. § 2.1001.2® Reg. Guide 3.69 repeatedly
refers to making documents available “via the LSN.” #*

Finally, the meaning of availability “via the LSN” depends in key part on the definition of
the “LSN,” which is: “the combined system that makes documentary material available
electronically to parties, potential parties and interested governmental participants.” 10 C.F.R.

§ 2.1001. Thus, the LSN is “the” system for making documentary material available. The
phrase “combined system” is not defined.

As to the issue of the facial validity of DOE’s certification, the regulations do not prescribe
any particular wording for the certification. The regulations simply require each potential party to
“[e]stablish procedures to implement the requirements in § 2.1003," and to have a “responsible
official . . . certify to the [PAPQ] [1] that the procedures . . . have been implemented, and [2] that
to the best of his or her knowledge, the documentary material specified in § 2.1003 has been
identified and made electronically available.” 1d. § 2.1009(a)(2), (b).

B. Applicable Standard for Document Production
Given the clear edict that DOE (and all other participants) make “all” documentary

material available, id. § 2.1003(a)(1), we initially must determine how to apply this regulatory

2 Regulatory Guide 3.69, Topical Guidelines for the Licensing Support Network (rev. 1
June 2004). See also 69 Fed. Reg. 40,681 (July 6, 2004) [hereinafter Reg. Guide 3.69]. Reg.
Guide 3.69 was originally published in 1996. See 61 Fed. Reg. 49,363 (Sept. 19, 1996). A
proposed revision was published in 2002, see 67 Fed. Reg. 44,478 (July 2, 2002), as Draft
Guide 3022 [hereinafter DG-3022].

2 At the outset, and in six other places, Reg. Guide 3.69 states that documentary
material should be identified in or made available “via the LSN.” Reg. Guide 3.69 at 3.69-1 to
3.69-7. The Commission’s Statement of Considerations in revising Reg. Guide 3.69, likewise
states that documentary materials should be made available “via the LSN” in at least six places.
69 Fed. Reg. at 40,681-87. Lest it be thought that this is a recent development, it should be
noted that the original September 1996 version of Reg. Guide 3.69 likewise used the phrase “in
the LSS” on multiple occasions, Reg. Guide 3.69 (Sept. 1996) at 3.69-1 to 3.69-5, as did
DG-3022 at 1-8.
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mandate to DOE’s conduct.?®> We recognize that DOE has expended substantial effort and
produced over one million full text documents. The adequacy of DOE'’s effort, however, must be
assessed against the magnitude and importance of the task and the more than 15 years that
DOE has had to fulfill its regulatory obligation. We agree that perfection is not required® and
that, as with any “multi-year production effort involving millions of documents, thousands of
persons, and complicated information systems,” any production is bound to have some “human
mistakes.” DOE Answer at 2. Likewise, we understand that some technical anomalies are to be
expected when initiating a large database and website system such as the LSN. See Tr. at 107.

All parties agree that the regulatory requirement to produce “all documentary material” is
not to be read literally and should be read as embodying a good faith standard. See DOE
Answer at 8; Tr. at 17-19, 142. The Commission first articulated this standard in 1989:

The Commission expects all LSS participants to make a good faith effort to

identify the documentary material within the scope of § 2.1003. However, a rule

of reason must be applied to an LSS participant’s obligation to identify all

documentary material within the scope of the topical guidelines. For example,

DOE will not be expected to make an exhaustive search of its archival material

that conceivabl[y] might be within the topical guidelines but has not been reviewed

or consulted in any way in connection with DOE’s work on its license application.
54 Fed. Reg. at 14,934.

We agree that a good faith standard must be applied to each participant’s document
production. Thus, on the date it chose to certify its document production, DOE must have made,

in good faith, every reasonable effort to make all of its documentary material available.

In this context, good faith involves at least several factors.

% This issue is relevant, but of significantly less concern, in considering how participants
must make documents available.

% DOE and the State agree that perfection is not required. See DOE Answer at 2; Tr. at
7,43.
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The fact that DOE has had over 15 years to comply and effectively controlled the timing
of its document production are key factors in assessing whether it has met its good faith duty to
produce all documents.?’ DOE had ample time within which to gather its documents, determine
whether they constituted “documentary material,” and to review them for possible claims of
privilege. DOE knew from the start that millions of documents were involved. While we applaud
DOE'’s attempt to manage its work by establishing its own document production schedules and
internal deadlines, if, on the day of DOE’s self-imposed document production deadline, DOE
was not quite finished, that deadline, not compliance with 10 C.F.R. § 2.1003, is what now must
yield.

The purpose and importance of DOE’s obligation to produce all documents are also
factors in applying the good faith standard. The Yucca Mountain licensing proceeding is of
critical importance. As tHe applicant, DOE bears the burden to support all points required for a
license, and DOFE’s certification initiates the entire licensing process. A full and fair six-month

document discovery period, where all of DOE’s documents are to be available to the potential

27 NWPA requires DOE to submit its license application to the Commission 90 days after
the date on which the President’s recommendation to use the Yucca Mountain site is effective.
See NWPA § 114(b), 42 U.S.C. § 10134(b). Subpart J dictates that DOE must make its
documents available six months before the application is docketed. See 10 C.F.R. § 2.1012(a).
However, DOE has never suggested that its June 30, 2004, document production was done in
response to these requirements. We surmise that this is because, in reality the Presidential
recommendation under NWPA § 114(b) is triggered by DOE’s recommendation of the Yucca
Mountain site to the President under NWPA § 114(a), the timing of which was entirely within
DOE'’s control. We note that the Presidential recommendation was effective on July 23, 2002,
after Congress passed a joint resolution overriding the State’s veto and approving the
development of a repository at Yucca Mountain. See Pub. L. No. 107-200, 116 Stat. 735
(2002) (codified at 42 U.S.C. § 10135 note). Thus, under the combination of NWPA § 114(b)
and 10 C.F.R. § 2.1012(b), DOE should have made its documents available on April 23, 2002.
In contrast, DOE stated at oral argument that “until the statutory process culminated in
Congress’ determination, it was inappropriate to expend those types of monies on that
[document production] process.” Tr. at 116. In short, DOE disregarded the statutory deadline
for submitting its application and the related regulatory deadline for making its documents
available. For our purposes, it is sufficient to note that DOE effectively controlied the timing of
these deadlines, and effectively controlled the timing of its two-year delay in meeting them.
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parties and the public, is a necessary precondition to the development of well-articulated
contentions and to the Commission’s ability to meet the statutory mandate to issue a final
decision within three years. These important objectives cannot be met unless we require DOE
to make every reasonable effort to make all of its documentary material available at the start.

Finally, the status and financial ability of DOE must be part of the good faith analysis.
DOE is an arm of the U.S. Government. It has the resources of the Nuclear Waste Fund at its
disposal in assembling its documentary material and complying with 10 C.F.R. § 2.1003. See 42
U.S.C. § 10222(d). As the applicant, DOE has the most critical role and responsibility in
initiating this proceeding properly.

In this context, the good faith standard as applied to DOE’s duty to produce all
documents is a rigorous one, requiring DOE to make every reasonable effort to gather, to
assess for privilege, and to produce all documentary material at the outset, without regard to

artificial or self-imposed deadlines.?®

2 We find it unnecessary to decide whether DOE’s document production is subject to
the “substantial and timely compliance” standard of 10 C.F.R. § 2.1012(b)(1). DOE does not
argue that this “substantial” compliance standard applies to it. The State vigorously argues that
DOE is subject to a higher standard and that the term “timely” is meaningless when applied to
DOE. See Tr. at 27-28. The staff recognizes that the regulations do not impose such a
criterion on DOE but argues that we should apply the substantial and timely compliance
standard to DOE: “there does not appear to be any reason to judge DOE’s compliance by a
standard different from that applicable to other potential parties.” NRC Answer at 11. We are
not so sure, given that DOE will be the applicant and its certification triggers the entire pre-
license application process. We note that 10 C.F.R. § 2.1012(b)(1), which operates to deny a
person party status unless it shows “substantial and timely compliance with the requirements of
§ 2.1003,” does not apply to DOE, because it will be the applicant and cannot be denied party
status. We further agree with the State that at least the “timeliness” criterion cannot apply to
DOE, which, having ignored the statutory deadline for submitting its application, effectively
chose its own document production date. In any event, given our holding that DOE is subject to
a good faith standard, we need not reach the substantial compliance issue.
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C. Completeness of Document Production

Having reviewed the relevant regulations and the standard to be applied, we now turn to
the issue of whether DOE’s document production was sufficiently complete. DOE states that it
made 2,090,474 documents? electronically available on its own website on June 30, 2004.%
See DOE Answer at 14. Of these, approximately one-half were made available in full text or
image form with headers, and one-half were made available without text with headers only. See
Tr. at 62. In short, the text of approximately one million of DOE’s documents was withheld, even
on its own server. Meanwhile, as of June 30, 2004, approximately 500,000 of DOE’s documents
had been indexed on the LSN website. See DOE Answer at 6.

The pleadings, factual answers of DOE and the LSNA, and the oral argument, revealed
four main categories of documents relating to the completeness of DOE’s document production.
These are (1) DOE’s non-production of the text of at least “several hundred thousand”
documents due to the fact that DOE had not completed its own ‘privilege review of them; (2) the
non-production of four million “archival” e-mails; (3) the non-production of documents that DOE
gathered after April 15, 2004 (“gap” documents); and (4) the non-production of miscellaneous
other groups of documents. The following analysis will review each of these categories in turn,
and then address the collateral issue regarding whether DOE can cure any deficiencies in its

initial document production by supplementing its production later.

% In contrast, DOE’s public announcement stated that it had certified to the NRC “the
public availability through the Internet of approximately 1.2 million documents totaling some 5.6
million pages regarding Yucca Mountain.” See DOE, Yucca Mountain Documents Made
Available for Licensing Proceeding (last modified June 30, 2004) [<http://www.doe.gov/engine/c
ontent.do?PUBLIC_ID=16120&BT_CODE=PR_PRESSRELEASES&TT_CODE=PRESSRELEA
SE>].

% Exhibit 17 to DOE’s answer shows that DOE reviewed 2,962,684 documents and
excluded 872,210 of them as not meeting the definition of “documentary material.” See also Tr.
at 61. Of the remaining 2,090,474, approximately one-half, i.e., one million, were provided in
header only format. See id. at 62.


http://www.doe.gov/engine/c
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1. Document Texts Withheld Pending DOE’s Unfinished Privilege Review

After its June 30, 2004, certification, DOE still had not completed its privilege review of
hundreds of thousands of documents. Thus, it chose to withhold the text of these documents.
Further, DOE’s apparent confusion over the privileged status of its document collection resulted
in DOE taking its website off-line almost immediately. DOE’s site was down from July 1 to July 6
in order for DOE “to safeguard the content of certain documents that contain privacy protected
[i.e., privileged] information.” DOE Answer, Exh. 1, Affidavit of Harry E. Leake (July 22, 2004)
I 14 [hereinafter Leake Aff.]. On July 2, 2004, W. John Arthur, Ill, the Deputy Director of the
DOE OCRWM, wrote the LSNA that, due to DOE’s error, it had "inadvertently made available” a
number of privileged documents and thus had taken the DOE website off-line. DOE Answer,
Exh. 16, Letter from W. John Arthur, 11l to Daniel Graser, LSNA (July 2, 2004) at 1. Mr. Arthur
also requested that the LSNA take all of the DOE documents off the public LSN and that the
LSNA “defer activating its index of DOE’s documents until it has verified that its website will not
make available the documents that may contain privacy protected information.” 1d. These were
not problems with the computer systems, but simply resulted from the fact that DOE was still
undecided as to which of its documents it wanted to withhold as privileged.

Even before the certification date, DOE uncertainties as to its privilege claims caused
unexpected problems on the LSN. After long exhortation from the LSNA, see Tr. at 100, DOE
finally began making its documentary material available for indexing on the LSN on May 5, 2004.
See Leake Aff. 9. Prior to May, DOE and the LSNA had agreed to institute certain access
controls so that LSN indexing could begin and DOE documents would not be made publicly

available on the LSN until DOE authorized it.3' Pursuant to this arrangement, as of June 30,

%1 See DOE Answer, Exh. 14, Letter from Joseph D. Ziegler, Director, DOE Office of
License Application and Strategy (OLAS), to Daniel J. Graser, LSNA (May 4, 2004) at 1-2; id.,
(continued...)
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2004, DOE had made 648,452 documents privately available to the LSNA for indexing. See
LSNA Answers at 16. But during this same time, DOE reversed itself and instructed that
150,684 of these items be deleted (both header and text) from the LSN. See id. This very large
number of deletions was unexpected and caused substantial problems by diverting LSN
resources that were intended for the indexing of new documents instead to the task of deletion.
See Tr. at 111. The origin of these difficulties was not of a technical nature, but was a direct
result of the incompleteness of DOE’s privilege review process.* The difficulties continued after
June 30, 2004, when DOE submitted three more waves of deletion requests to the LSNA, one
covering 25,209 documents. See LSNA Answers at 16-17; Tr. at 97-98. DOE'’s very late
deletions of over 175,000 documents indicates that DOE had still not finished its pﬁvilege

review.>

31(...continued)
Exh. 15, Letter from Daniel J. Graser to Joseph D. Ziegler (May 5, 2004) at 1. At that point
DOE was still estimating that it would make 12 million pages of documentary material available,
see DOE Answer, Exh. 14 at 1, rather than the 5.6 million pages it ultimately produced on
June 30, 2004.

%2 The LSNA stated that “[o]nce we began loading the [DOE] documents, we had no
technical problems with the LSN side and in fact, we were able to come up to a capacity of
loading as many as 40,000 documents in a 24-hour cycle.” Tr. at 101-102. “[T]he technical
problems we were having are not the result of the DOE document format. The problems that
we were experiencing, especially subsequent to July 7, were problems associated with
attempting to delete the documents that were already in the LSN system for which [DOE]
submitted the call back list of 25,209. . . . [I]t was the unusual situation of having to
expeditiously process such a large number of deletions. . . .” Id. at 110.

% During oral argument, some confusion also arose because DOE’s headers included a
field where documents were designated either “PUB” or “PRIV.” Some of the documents that
DOE provided in header format only (implying that they were claimed as privileged) had a
“PUB” header. See Tr. at 24. DOE clarified that the PUB/PRIV designations derived from a
DOE records management system classification (“PUB” designating a document freely
available to users in DOE and “PRIV” designating documents with restricted access within
DOE) having nothing to do with DOE’s classification of the documents as legally privileged for
purposes of the Yucca Mountain licensing proceeding. See id. at 52. However, it is hard to
conceive, as DOE appears to claim, that a “PUB” document that is freely available within DOE

(continued...)
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The incompleteness of DOE’s privilege review became further apparent in DOE’s Answer
and at the oral argument. DOE acknowledged that, four weeks after its certification, it still had
“ongoing processes and procedures” to identify privileged documents, the text of which DOE had
already withheld on grounds of privilege. See Tr. at 87.* DOE conceded that, in its June 30,
2004, document production, of the million or so documents where the text had been withheld,
“several hundred thousand” had been withheld under a claim of privilege, even though DOE had
not completed its own two-step privilege review process for these documents. 1d.*

The fact that DOE had not finished its privilege review for several hundred thousand
documents came to light as a result of the State’s challenge to five of DOE’s “header only”
documents. See State Motion, Exh. 7. With regard to all five, DOE responded that its screening
software had originally classified them as privileged, that as a part of its ongoing privilege review
DOE “would have” reviewed the documents, but that in light of the State’s motion, DOE

“expedited” its second step (human) review of the documents and decided that the documents

%3(...continued)
can qualify as privileged.

% DOE stated that its ongoing process involves two steps. See Tr. at 85. First,
documentary material is reviewed for privilege by a computer -- DOE’s “privacy and privilege
screening software.” DOE Answer, Exh. 20, DOE’s Response to Documents Identified in
Exhibit No. 7 to State’s Motion to Strike at 1, 3-5. Second, DOE has a team of 20 to 30
reviewers looking at all documents that had a privilege “hit” from the software and determining
whether, in fact, the documents qualify for a privilege. See Tr. at 87.

% DOE stated that its second step -- human review of these documents for possible
privilege -- was proceeding at approximately 20,000 per day. See id. at 88.
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did not require withholding. DOE Answer, Exh. 20.% After its second step review, DOE dropped
its privilege claim on all five of the documents. See Tr. at 25.

At the oral argument, the State presented further evidence of disarray in DOE’s privilege
review process. The State indicated that a computer search of DOE’s website, using the search
term “party,” produced the headers (but not text) of dozens of documents whose title contained

the term “party” (e.qg., “bachelor party,” “party for Debbie,” “December 13" party,” “Thanks for the

3 it » W

party,” “housewarming party,” “pool party”) and that “every one of [them] is marked ‘privileged.”
Argument Exh. 4; Tr. at 173-174.% It is hard to imagine that such documents qualify for any
legal privilege.

More substantively, the State stated that it had done a search of DOE’s website for the
phrase “alloy-22 corrosion,” which it views as “one of the most critical topics in this proceeding.”
Tr. at 21. The State reported that the search had produced 9,261 hits, and that the first 4,876 of
these documents were on the DOE website in header-only form (i.e., claimed to be privileged).

See Argument Exh. 3; Tr. at 21, 169. Our brief review of these 4,876 headers reveals that the

% With regard to each of the five documents, DOE stated “[t]he document was in
header-only format because it was flagged by [DOE’s] privacy and privilege screening software.
As part of [DOE’s] ongoing processes and procedures, [DOE] would have reviewed this
document’s bibliographic header-only status. In light of the State’s motion, [DOE] expedited its
review of this document and determined that the privacy and privilege concern flagged by the
screening software did not require [DOE] to continue withholding the full text and image of this
particular document.” DOE Answer, Exh. 20 (in reference to documents 1, 6, 9, 11, and 12).

% At oral argument, the State submitted four exhibits. Argument Exhibit 1 is an
August 9, 2002 memorandum from Lee Liberman Otis, General Counsel of DOE, regarding the
“Search for and Retention of Relevant Hard Copy and Electronic Documents for the [LSN].”
Argument Exhibit 2 is a May 27, 2004, Freedom of Information Act (FOIA) request by the law
firm of Egan, Fitzpatrick, Malsch & Cynkar, PLLC to DOE concerning its standards for
screening and excluding documents from the LSN. Argument Exhibit 3 is a set of several
hundred pages of screen shots for the first 4,900 documents produced when the State queried
the DOE website with the search phrase “alloy-22 corrosion.” Argument Exhibit 4 is a set of 27
pages of headers produced when the State queried the DOE website with the search term
“party.” All of these documents have been entered as argument exhibits, and have been placed
in the agency’s electronic hearing docket.
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documents are mostly technical reports, studies, minuteé and data. It strains credulity to believe
that any substantial number, much less all, of the 4,876 documents can fairly be withheld as
legally privileged.

The incompleteness and ongoing status of DOE’s review of its documents for potential
claims of privilege and the fact that DOE purported to make all of its documents available, while
still withholding the text of many of them because it had not decided whether they were
privileged or not, makes it clear that DOE has not met its duty, in good faith, to produce all
documents. By DOE’s own admission, there are “several hundred thousand” documents that
DOE has not produced in full text but for which DOE had not completed its own two-step
privilege review process. Tr. at 87. Butthe 10 C.F.R. § 2.1003 duty to produce the full text of all
non-privileged documents means that DOE must complete its privilege review, and make the full

text of all non-privileged documents available, before it can certify that it has made all

documents available. Providing the header only for hundreds of thousands of documents, while
DOE’s privilege review is still “ongoing,” is insufficient. And, while we recognize that the pre-
license application phase permits participants to challenge another participant’s privilege claims,
the six-month period is neither designed for, nor to be consumed by, internal DOE waffling about
whether the text of documents that it has already withheld really should have been provided at
the outset.

DOE is not aided by its characterization of its second step as an additional one that DOE
has “taken upon [itself].” Tr. at 86. The two-step privilege review process was established by
DOE, not us, long before its June 30, 2004, certification and is still ongoing for several hundred
thousand documents. Indeed, if DOE chose from the outset to do only a one-step privilege

analysis and had finished the one-step by June 30, then this precise problem might not have
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arisen, although undoubtedly such an approach would have spawned myriad other problems.®
But the fact is that DOE chose to use a two-step privilege review process and plainly it was
substantially incomplete as of June 30, 2004. That, as an entirely separate matter, DOE
withdrew 150,000 documents from the LSN on privilege grounds before June 30, 2004, and
another 25,000 thereafter, further illustrates that DOE’s privilege review process was still
unfinished. The incompleteness of DOE’s privilege review is not a minor or inadvertent human
mistake or technical glitch. It is a fundamental and system-wide problem caused by a conscious
DOE decision to certify on June 30, 2004, before DOE’s privilege review was finished.>®

To allow DOE’s certification to stand in light of its substantially unfinished privilege review
process would wreak havoc on the six-month document discovery period. Rather than allowing
all participants the full six months to review the non-privileged documents, DOE’s approach
leaves the full text of hundreds of thousands of relevant documents unavailable unless and until
DOE finishes its review. Motions to produce and massive privilege disputes over thousands of

documents, such as the 4,876 alloy-22 corrosion documents, would needlessly proliferate. This

% Given DOFE'’s difficulties, articulated in the May 20, 2004, report of its Inspector
General (1G), with its privilege review software, and the indications that the software vastly
over-excludes and withholds non-privileged documents (e.g., the 4,876 alloy-22 corrosion
documents), it is appropriate, and perhaps even required, that DOE conduct its second-step
human review of the documents for claims of privilege. See State Motion, Exh. 3, DOE Office
of Inspector General Audit Report on Management Controls over the Licensing Support
Network for the Yucca Mountain Repository (May 2004) [hereinafter DOE 1G Report].

% Further evidence that DOE has simply failed to finish its task is found in the DOE IG’s
report, issued one month before DOE’s certification, stating that DOE “still faces a number of
obstacles in . . . ensuring that documents are available for public review by June 2004.
Specifically, the majority of the documents have yet to be screened for privileged and Privacy
Act information. In February 2004, the Department implemented a newly designed software
package and began processing documents; however, it had not yet evaluated whether the
system was effective and was properly identifying information that should not be disclosed.”

Id. at 2 (emphasis added).
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tremendous diversion of effort would be largely avoided by insisting that DOE meet its regulatory
obligation and finish its own two-step privilege review before certifying.*

Thus, while we express no opinion as to the merits of DOE’s claim of privilege for any of
these hundreds of thousands of documents, it is clear that a good faith and reasonably complete
document production requires that DOE finish its own privilege review process before certifying,
and that DOE’s document production, therefore, has not met the requirements of 10 C.F.R.

§§ 2.1003 and 2.1009(b).

2. Archival E-mails

The second sub-issue in evaluating the completeness of DOE’s document production is
its non-production of approximately four million potentially relevant “archival” e-mails. DOE
readily acknowledges that it has neither reviewed nor provided these documents, arguing that
because they are archival, they are not covered. See DOE Answer at 15-16. DOE defines
“archival” as any e-mail, no matter how recent, that is on a back-up tape. See Tr. at 68, 70.
However, the fact is that DOE started with approximately ten million archival e-mails. See id. at
70. In preparing for its document production DOE reviewed 60 percent of the ten million archival
e-mails (i.e., six million), see id. at 74, 127-28, 135, and on June 30, 2004, it produced 689,600
of them. See DOE Answer, Exh. 17. DOE stated that its review of the six million archival
e-mails showed that approximately 10 percent were “potentially relevant” and needed to be
produced. Tr. at 75. DOE characterizes 10 percent “as a very low percentage.” id. at 76. At
some point, DOE halted its review of archival e-mails and did not review or produce any of the

remaining four million.

%9 While the pre-license application phase will certainly have its share of discovery and
privilege disputes, today’s ruling will obviate a substantial number of them.
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Upon questioning, it appeared that the only distinction between the six million archival
e-mails that DOE reviewed and the four million érchival e-mails that it did not, is that the former
were authored by the 2,300 current DOE (and contractor) personnel and the latter were
authored by inactive or external users. See id. at 134-35; DOE Answer at 15.4' In short, all ten
million e-mails were “archival.” The four million unreviewed e-mails include documents created
as recently as 2002 and perhaps 2003. See Tr. at 73. DOE's rationale for not reviewing the
final four million archival e-mails was that it was not required to do an “exhaustive search,” id. at
67, and that, because only 10 percent of the six million archival e-mails were potentially relevant,
it was not worth bothering with revieWing the remaining four million, see id. at 74-75; DOE
Answer at 16.

We do not agree. By DOE’s own estimate, approximately 400,000 (10 percent of the
four million) documents would have to be produced. We cannot conclude that the conscious
exclusion of 400,000 potentially relevant e-mails, including recent ones from key project
personnel, meets the good faith standard. Such e-mails are often the source of unvarnished
information that can be invaluable to the parties and the decision-makers.

DOE additionally defends its non-review or production of the four million e-mails by citing
the Commission’s earlier quoted 1989 statement that a party need not make an “exhaustive
search of its archival material” in order to meet the good faith test. See Tr. at 67 (citing 54 Fed.
Reg. at 14,934.) On this basis, DOE argues that it was justified in ignoring these four million
documents. Again, we are not persuaded. First, the Commission’s 1989 use of the term

“archival” cannot reasonably be construed to include documents created after 1989. Common

* Thus, DOE did not review or produce relevant e-mails by even highly significant
individuals if they are not current employees or contract personnel. For example, the e-mails of
Lake Barrett, DOE’s former Program Manager, appear to be part of the four million unreviewed
and unproduced documents. See Tr. at 20.
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sense would indicate that it Was referring to historical documents, not future ones. As of 1989,
DOE had an electronic records management system in place that could, and apparently did,
capture such future documents. Second, even if “archival” could include post-1989 documents,
it certainly should not embrace documents created as recently as 2002 or 2003. We believe that
the Commission’s 1989 use of the word “archival” refers to past documents that might be difficult
to find or to review, and the classification of such documents is not determined by whether a
network administrator made a back-up tape last night. Third, acceptance of DOE’s proposed
definition of archival -- any electronic document that is on a computer back-up tape -- would
produce the absurd result that DOE’s future back-up tapes (i.e., a back-up tape to be made next
week) qualify as “archival” and need not be reviewed.

Fourth, and most telling, DOE itself did not use the “archival” versus “non-archival”
distinction in reviewing its e-mails. DOE classified all ten million of its e-mails as “archival.” Of
the six million that it reviewed., DOE produced 689,600, a relatively high ratio and a very large
number of potentially important documents. A similar ratio would reasonably be expected from
the other four million. Further, these e-mails are not hidden or difficult to find. They are known,
available, apparently already segregated, and electronically searchable. In these circumstances,
we reject the notion that it would be unreasonable or “exhaustive” for DOE to finish reviewing the

remaining archival e-mails.*?

*2 The May 20, 2004, DOE |G Report again confirms that DOE has not finished the task
of gathering, reviewing, and producing all documents. The report states: “the Department still
faces a number of obstacles in . . . ensuring that documents are available for public review by
June 2004.” DOE IG Report at 2. It then goes on to specifically discuss DOE’s problems with
producing e-mails:

Additionally, about 6.4 million electronic mail documents have not been

processed, of which 3.1 million belong to personnel currently associated with the

Yucca Mountain Project. The Department initially planned to use software to

eliminate irrelevant items. However, after it developed and tested the software, it
(continued...)
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DOE next argues that because (a) it is not planning to cite or rely on the four million
e-mails; and (b) they are not reports or studies, they do not qualify as Class 1 or Class 3
documentary material and therefore it is less likely that they would need to be produced. See Tr.
at 74. We see no merit in this argument because the same classification system presumably
was applied to the six million e-mails, 689,600 of which DOE has already classified and
produced as meeting the definition of “documentary material.” Perhaps the 689,600 were all
Class 2 “non-supporting” documentary material -- “information . . . that is relevant to, but does
not support, that information [i.e., Class 1 information] or that party’s positions.” 10 C.F.R.

§ 2.1001. But Class 2 documents might very well be of the most importance to persons who
may want to question or to challenge the licensing of Yucca Mountain. DOE has given us no

reason to believe that the classification distribution of the six million e-mails, where 10 percent of

42(...continued)

determined that the software was not functioning as intended. Because of these
problems, officials determined that personnel still associated with the Yucca
Mountain Project must manually review their electronic mail documents for
relevancy and initiated this process in late February 2004. These manual
reviews, daunting due to the sheer volume of information that must be
processed, have the potential to delay the posting process. Department officials
told us that they were still trying to improve the effectiveness of the software in
hopes of using it to process the remaining 3.3 million electronic mail documents.

Id. at 2-3 (emphasis added). When asked about this report at the oral argument, counsel for
DOE stated that the 6.4 million e-mails referred to in the IG Report were the same six million
e-mails that DOE had referred to in its answer, that they all belonged to current project
personnel, and that DOE had reviewed all six million of them. See Tr. at 134-135. This seems
patently incorrect, as shown by the underlined portion of the DOE |G Report. The IG was
referring to 6.4 million e-mails, only 3.1 million of which belonged to current personnel. This
leaves 3.3 million e-mails as belonging to former personnel -- presumably part of the same four
million that DOE now contends it does not need to review. The final sentence of the above
quote makes clear that, as late as May 20, 2004, DOE believed it needed to review these 3.3
million e-mails and was trying to do so. This is further indicia that, at the end, DOE decided to
abandon its own document production plan in order to meet its self-imposed deadline of

June 30, 2004, rather than complying with its duty to make all documents available.
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them qualified as documentary material, is any different than the classification distribution for the
four million e-mails. DOE’s argument on this point is without merit.**

We conclude that, given the relatively large number of the four million archival e-mails
that DOE itself estimates is likely to qualify as documentary material that must be produced, the
potential value of such non-supporting documents, the fact that they are already segregated on
back-up tapes in electronic form, and the fact that DOE has already searched
the other six million archival e-mails, a good faith effort to produce all documentary material
requires that DOE review these remaining e-mails and produce those that qualify as

documentary material.

3 The following recent statement by the Commission concerning Class 1 and Class 2
documentary material does not change the result:

[TIhe Commission is clarifying that, because the full scope of coverage of the
reliance concept will only become apparent after proffered contentions are
admitted by the Presiding Officer in the proceeding, an LSN participant would not
be expected to identify specifically documents that fall within either Class 1 or
Class 2 documentary material in the pre-license application phase.

In this regard, the Commission still expects all participants to make a good faith
effort to have made available all of the documentary material that may eventually
be designated as Class 1 and Class 2 documentary material by the date
specified for initial compliance in section 2.1003(a) of the Commission’s
regulations.

69 Fed. Reg. at 32,843.

First, because DOE is the license applicant and bears the ultimate burden on all points, it
should already have identified and produced virtually all of the documents that support and
“non-support” its application, even before any contentions are formulated. Second, as stated
above, DOE has given us no reason to believe that the classification distribution of the six
million e-mails, where DOE has already produced 689,600 of them as being “documentary
material,” is any different for the four million e-mails. Third, because the definition of Class 2
documentary material in section 2.1001 includes “information that . . . does not support that
information” (i.e., Class 1 information), this portion of the Class 2 materials does not need to
await the formulation of contentions. Finally, the preceding quote makes clear that even for
Class 1 and Class 2 documentary material, the Commission still expects all participants to
make a “good faith effort” to make it available at the outset. '
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3. Gap Documents

The third area of the State’s challenge to the completeness of DOE’s document
production concerns documents collected by DOE’s contractor, CACI, Inc. (CACI), after April 15,
2004, and before its certification on June 30, 2004. DOE'’s certification plan discloses that it
does not cover documents received by CACI during this two and one-half month ‘gap.”** DOE
explained that its document identification and gathering effort was massive, starting in the 1980Q's
and costing $45 million dollars, see DOE Answer at 1, but that “where documents are still being

generated and identified on a regular basis, no initial certification can be 100 percent complete

as of the moment of production, simply because of the lead time needed to collect documents
and process them for production.” DOE Answer at 7 (emphasis added). DOE acknowledged
that it did not produce approximately 81,000 documents that it claimed fell into this gap and
argued that the gap is a “necessary consequence of a production that is made in the midst of a
large, massive-scale project still underway.” Tr. at 128; see also DOE Answer at 10. DOE also
indicated that the April 15, 2004, cut-off date was not rigid and that DOE had in fact processed
and provided some documents that had been gathered in May and June. See DOE Answer at
10.

DOE’s answers to the Board’s written questions made clear, however, that many of the
81,000 gap documents were actually pre-April 15, 2004, documents that DOE was still
gathering, rather than documents that were “still being generated” after the cut-off date. Id. at
16. It appears that as many as 55,000 of the 81,000 documents might have been created
before April 15, 2004. See id. In short, these documents did not fit DOE’s own “still being

generated” description of gap documents.

“ See DOE Answer, Exh. 4, [DOE OCRWM] [LSN] Certification Plan for Initial
Certification (rev. 1, June 29, 2004) at 3-4 [hereinafter DOE Certification Plan].
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In assessing the gap document situation, we accept the proposition that, when a
document production occurs in the midst of a large and ongoing project, those documents that
are created after a reasonable cut-off date might not be included in the initial document
production. That is not what happened here. Instead, DOE acknowledges that many of the
55,000 documents that DOE did not produce on June 30, 2004, were created before the cut-off
date of April 15, 2004. These were simply “late-gathered” documents. While the non-production
of the documents created after a (reasonably short) cut-off date is perhaps inevitable, the non-
production of a significant number of documents created before the cut-off date is not inevitable
and represents an entirely different situation.

The fact that DOE effectively chose its own time for producing its documents weighs
heavily against accepting DOE’s excuses with regard to late-gathered documents. DOE knew
that there must be a lead time between the date when it called for documents and the date when
all of the documents could be gathered, reviewed, and produced. DOE should have
incorporated this lead time into its schedule for document production, and should have produced
its documents only after it had gathered all of its extant documents. In managing the lead time,
it was entirely within DOE’s control to impose strict discipline in the gathering and production of
documents by its various operations and contractors so as to assure that, in good faith, all extant
documents were gathered and produced. This it did not do. Instead, DOE forged ahead on
June 30, 2004, failing to produce tens of thousands of late-gathered documents. Even with
regard to late-gathered documents, we accept that perfection is not required and that human
error might excuse the initial non-production of a few such documents. We cannot accept,
however, the systematic non-production of tens of thousands of documents simply because
DOE and its agents did not get their act together in time to meet DOE’s own self-imposed

deadline.
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We reject any implication that tens of thousands of documents, even in the context of a
“massive” document production, can be disregarded as de minimis. We acknowledge that this is
a major undertaking and that, by its own count, DOE has already produced the text of
approximately one million documents. But the systematic non-production of 55,000 documents,
for example, is a substantial and serious deficiency, not to be excused under the rubric of an
argument that because it represents only a small percentage of the total, it is therefore de
minimis. See DOE Answer at 11 (asserting that production of all 81,000 documents would
constitute only a 3.7 percent addition to DOE’s document collection). The reality is that even in
a large document production, tens of thousands of relevant documeﬁts are meaningful and
could be significant, regardless of what percentage they represent.

Given the fact that DOE has very substantial resources, and that the timing of its
document production and the lead time such a document-gathering exercise would inevitably
involve was substantially within DOE’s control, we find that DOE reasonably should have
imposed greater discipline on its organization to gather all relevant and extant documents before
its document production and that the non-production of tens of thousands of late-gathered
documents did not meet DOE’s obligation, in good faith, to produce all documents at the outset.

4. Other Categories of Miscellaneous Documents

DOE’s answers to the Board’s questions reveal several other groups of documentary
material that DOE did not make available on June 30, 2004. The various groups of
non-produced documents include, first, documents from DOE’s offices and contractors that
failed to certify to DOE that they had provided all of their potentially relevant documents. See
DOE Answer at 15. Five out of 94 entities did not respond and the number of documents they
might have is not known. See id. at 15-16, 17. Second, DOE did not provide an estimated

12,000 documents created after April 15, 2004, that have not yet been collected. See id. at
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15-16. Third, DOE did not produce approximately 18,000 archival e-mails (possibly with
documents attached) with “encryption problems.” Id. at 17. Fourth, with regard to documents in
the OCRWM and Bechtel SAIC Company, LLC employee concerns program (ECP), over which
DOE claimed a privilege, DOE only produced a header for each ECP file, rather than for each
document. See id. at 18.%°

We find it hard to understand why, with all the time and technical expertise at its
command, DOE should be unable to produce 18,000 e-mails due to “encryption problems.”
Likewise, consciously declining to provide a header for each ECP document and instead
providing only a header for each file, is not acceptable. ECP documents might very well include
some of the most “non-supporting” documents. Each ECP file might include hundreds of
documents. We reject DOE’s argument that providing a header for each ECP document might
reveal privileged information; the same can be said for many other categories of privilegéd
documents. In short, DOE must provide a header for each of them. Finally, in concert with our
reasoning in the preceding section, we are less troubled by DOE’s failure to produce 12,000
documents created after April 15, 2004. While two and one-half months is a relatively long gap,
at least these documents genuinely belong in the “still being generated” category.

Given our ruling today, granting the State’s motion, we find it unnecessary to go into
greater detail with regard to these various categories of absent documents. Suffice it to note
that these categories of documents may not be dismissed as merely de minimis and DOE now
must work diligently to produce them if it is to meet its obligation, in good faith, to produce all

documents.

5 In addition, DOE made clear that it did not produce the 872,210 documents which it
concluded did not meet the definition of “documentary material.” See DOE Answer, Exh. 17.
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5. Supplementation

DOE'’s failure to make all of its documentary material availabie on June 30, 2004, is not
excused by its indicated intent to supplement its initial production at a later time. To accept such
a proposition would destroy the six-month document discovery period that is critical to the entire
licensing proceeding.

The regulations call upon DOE to supplement its initial document production in only two
situations, neither of which is applicable here.*® First, 10 C.F.R. § 2.1003(e) states that each
party “shall continue to supplement its documentary material . . . with any additional material
created after the time of its initial certification.” 69 Fed. Reg. at 32,848 (emphasis added).

Documents created before a party’s initial certification -- which represent the vast majority of

documents that DOE has not reviewed or produced here -- are not covered by this duty to
supplement. Clearly, section 2.1003(e) is not the solution. The second mandatory
supplementation is detailed in 10 C.F.R. § 2.1009(b), which requires DOE to “update [its]
certification at the time DOE submits the license application.” For documents created before
DOE's initial certification, supplementation at the time of license application, coming at the end
of the six-month document discovery period, is much too late.

DOE points out that, under 10 C.F.R. § 2.1010(b), the Board has the authority to order
DOE to produce missing documents. See Tr. at 1298-30. That may be so. The short answer,
however, is that any documents produced in response to a Board order would not have been

available for the entire six-month discovery period — which availabili_ty, as we have seen, is a

%6 In addition to mandatory supplementation, DOE volunteered to supplement certain
documents. DOE stated that, once processed, the 55,000 documents “will be made available in
a supplemental production,” and that it will “promptly make” an additional 26,000 e-mails
available. DOE Answer at 16; see also Tr. at 81. DOE also stated that its privilege review
process was ongoing, implying that it would make the text of more documents available after
the privilege review was completed. We are not inclined to rely on such voluntary promises,
when DOE has already failed to comply with its legal obligations.
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central feature of the regulatory scheme. Apart from this dispositive consideration, resort to
such authority would embroil this Board in many needless disputes and motions over thousands
of documents that should have been made available, and properly classified by DOE as
privileged or not, at the outset.

Finally, we recognize that there ié one other mechanism whereby other participants may
be able to obtain documents from DOE. Section 2.1004 provides that a participant may request
that another participant produce a document and that the document must be produced within
five days. Using this approach to correct DOE’s initial failure to make documents available
suffers, however, the same crucial defects as discussed in the preceding paragraph.*’

6. Conclusion as to Completeness

Given that DOE has had more than 15 years to assemble and produce its documents
and effectively controlled the date for its production and that DOE’s assembling and privilege
review of its documents is still far from complete, and in light of the substantial disruption, delay,
and confusion that such incompleteness will cause to the pre-license application six-month
document discovery process, we must conclude that DOE’s June 30, 2004, document
production did not meet the requirement that it, in good faith, make all of its documentary

material available as of the date of its initial certification, as required by 10 C.F.R. § 2.1003.

" In addition, the State has already requested documents from DOE pursuant to section
2.1004 and DOE has not produced them. On July 16, 2004, the State requested that DOE
produce 19 header-only documents. Several days later, DOE responded that the request “has
been turned over to our document handlers,” and that “[n]inety-nine percent of the time our
turnaround is ten working days.” Tr. at 22-23. Surely 19 documents should not overwhelm
DOE or require it disregard the five-day response time mandated in the regulation. The
19 documents had not been produced by DOE by July 27, 2004. Counsel for the State stated
that if this is how DOE responds, “we’re going to be [before the Board] thousands of times
asking for documents.” Id.
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D. Availability

We now turn to the second basis for the State’s motion to strike, the assertion that
documents need to be indexed on the Commission’s central LSN website before they are
“available” within the meaning of the regulations and that DOE’s placement of its documents on
its own web server does not suffice. See State Motion at 14-15. In the State’s view,
“[c]lompliance with Subpart J requires that the documents be available and indexed on NRC'’s
website (at least by an active hyperlink to DOE’s LSN server) and that the LSN Administrator
(not DOE) be in a position to assure access and data integrity.” 1d. at 15 (emphasis in original);
see also Tr. at 34. DOE’s failure to comply with Subpart J, according to the State, renders its
purported certification invalid. See State Motion at 17.

DOE responds that it complied with the regulations by placing electronic versions of its
documents on the DOE web server where they could be indexed by the LSN. See DOE Answer
at 4. DOE further asserts that it “went above and beyond those requirements” by simultaneously
making those files publicly available on the Internet with an index. Id. at4. DOE maintains that
there is no language in the regulations that indicates DOE’s documentary material can be
considered “available” only after it has been indexed on the LSN. See id. at 4-5; Tr. at 122-23.

For its part, the staff agrees with DOE that, because section 2.1003(a) contains no
express requirement that documentary material must be indexed and made available via the
LSN, the phrase “make available” leaves DOE free to make its documents available via
whatever method it chooses, so long as they may be indexed by the agency’s central LSN site.

See NRC Answer at 6; Tr. at 145-47.
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The “language and structure” of the regulations is our starting point in construing their
meaning.*® Unfortunately, however, as discussed above in Part Ill.A., 10 C.F.R. §§ 2.1003(a)
and 2.1009(b) do not specify how documentary material is to be made available. Section
2.1003(a) merely states that a participant must “make available” its documentary material.
Section 2.1009(b) only adds that the documents must be made “electronically available.” What
is entirely unclear in the regulations -- and what is vigorously disputed by the participants -- is
how the documentary material is to be “made available” or “made electronically available.”

Because sections 2.1003(a) and 2.1009(b) do not answer the question as to how
documents are to be made available, we must, as counseled by the Commission, “examine the
agency'’s entire regulatory scheme.”® First, we note that a recent addition to section 2.1003
states that a participant “shall continue to supplement its documentary material made available
to other participants via the LSN.” 69 Fed. Reg. at 32,848 (emphasis added). This provision,
appearing in the same section and dealing with the same subject matter, indicates that the LSN
is the method for making documents available. The importance of the LSN is corroborated by
the regulation establishing it, which requires that the LSNA “[iJdentify any problems regarding the

integrity of documentary material certified in accordance with § 2.1009 by the participants to be

in the LSN.” 10 C.F.R. § 2.1011(c)(4) (emphasis added). We note also that Reg. Guide 3.69,

which has regulatory significance because it is specifically incorporated into the definition of

8 See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-97-15, 46
NRC 294, 299 (1997) (quoting Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-900, 28 NRC 275, 288 (1988)).

9 See Northeast Nuclear Energy Co. (Millstone Nuclear Power Station, Unit 3), CLI-01-
10, 53 NRC 353, 366 (2001); see also 2A Norman J. Singer, Sutherland Statutory Construction
§ 46.05 (6th ed. 2000) [hereinafter Sutherland] (“A statute is passed as a whole and not in parts
or sections and is animated by one general purpose and intent. Consequently, each part or
section should be construed in connection with every other part or section so as to produce a
harmonious whole.”).
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“documentary material,” id. § 2.1001, repeatedly specifies that documents are to be made
available “via the LSN.” Reg. Guide 3.69 at 3.69-1 to 3.69-7. The introductory statement
accompanying the most recent revision to Reg. Guide 3.69 also uses the phrase many times.
See 69 Fed. Reg. at 40,681-87. Earlier drafts of Reg. Guide 3.69 were to the same effect,
repeatedly stating that documents were to be “in the LSN.” DG-3022 at 1-8.

Perhaps the most telling element of the Subpart J regulatory scheme is the definition of

the LSN -- it is “the combined system that makes documentary material available electronically

to [other participants].” 10 C.F.R. § 2.1001 (emphasis added). This tells us that the LSN is not
optional. It is the system for making documents available.

Read as a whole, it is clear that Subpart J requires participants to make their
documentary material electronically available in or via the LSN. But this does not end the
inquiry, because we next need to determine what is required in order for a document to be “in
the LSN” or available “via the LSN.” More specifically, is a document “in the LSN” if it is only on
a participant’s own web server and capable of being indexed, but is not yet actually indexed by
the LSN?

Section 2.1001 specifies that the “LSN” is “the combined system” for making

documentary material available. 1d. (emphasis added). The “combined system” includes both
the Commission’s central LSN server and each of the participant’s individual web servers. See
66 Fed. Reg. at 29,455. But the parties dispute what it means for a document to be “in” the
combined system. DOE and the staff essentially contend that, so long as documents are
electronically placed on a component of the system, i.e., a participant’s web server, the
documents are “in the LSN” and meet the regulatory requirements. See Tr. at 119, 158-59. The
State insists that the LSN is the whole system, not each of its discrete parts, and that, unless

and until a document is indexed by the central LSN portal, its integrity and validation has not yet
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been established by the LSNA, and its availability remains subject to the vagaries of DOE’s web
server and thus it is not “in” or “available” in the LSN. See id. at 41-42, 167-168.

Because the plain language of the regulations is ambiguous as to what constitutes
“availability” and what it means to be “in the LSN,” we look to the regulatory history to resolve
this ambiguity and to ascertain the Commission’s intent.® At the outset, the Commission
observed that “[t]he LSS is intended to provide for the entry of, and access to, potentially
relevant licensing information as early as practicable before DOE submits the license
application.” 54 Fed. Reg. at 14,926. The chief purpose of the original LSS was to (1) eliminate
the need for the physical production of documents -- the most burdensome and time-consuming
aspect of document discovery; (2) eliminate the equally burdensome and numerous FOIA
requests anticipated to be received by DOE and the NRC; (3) enable the comprehensive and
early technical review of the millions of pages of relevant licensing material produced by DOE
and the NRC through the LSS’s full text search capability; and (4) enable the comprehensive
and early review of the licensing material by the potential parties so as to permit the earlier
submission of better focused contentions. See id.”"’

Even after the centralized LSS database approach was replaced with the LSN, an

Internet-based system, these purposes remained central. See 63 Fed. Reg. 71,729, 71,729

%0 See Shoreham, ALAB-900, 28 NRC at 288; see also Nuclear Energy Institute, Inc. v.
EPA, 373 F.3d 1251, 1269 (D.C. Cir. 2004) (referring to statute’s legislative history because the
provision at issue did not “clearly and unambiguously answer[ ] the precise question” before the
court). We note in this regard that while guidance found in regulatory guides and Statements of
Considerations that conflict with or are inconsistent with a regulation cannot of course trump the
plain meaning of the regulation, “guidance consistent with the regulations and at least implicitly
endorsed by the Commission is entitled to correspondingly special weight.” See Shoreham,
ALAB-900, 28 NRC at 290-91.

* The LSS was also intended to provide for the electronic filing of documents during the
hearing. See 54 Fed. Reg. at 14,926. This function was later shifted from the LSS/LSN to the
Electronic Information Exchange system. See 69 Fed. Reg. at 32,836.
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(Dec. 30, 1998). In August 2000, the Commission introduced the concept of a central “LSN site”
based on internet portal software technology to “ensure that the totality of the individual websites
operate in an ‘efficient and effective’ manner,” and sought public comment on proposed
minimum design standards for individual participant websites. 65 Fed. Reg. 50,937, 50,938,
50,940 (Aug. 22, 2000). In response to comments received from DOE in connection with this
proposed rulemaking, the Commission agreed to change the term “LSN site,” which refers to the
LSN Administrator’s portal site, to ‘central LSN site,” so as to distinguish it from the “LSN’

[which] refers to the totality of the ‘central LSN site’ and the various participant websites.”

66 Fed. Reg. at 29,455 (emphasis added).
The Commission described the vaiue of the central LSN site and LSN as follows:

The [central] LSN web page standardizes search and retrieval across all
collections by providing a common user search interface, rather than requiring
users to learn the search and retrieval commands from each different site.

Each participant website acts as a file server to deliver the text documents
responsive to a query found through a search at the LSN website. The LSN
identifies the contents of each server and stores this information in its own
database, which is then used to respond to searches. Users are presented lists
of candidate documents that are responsive to their search. When the user
wants to view a document, the LSN directs the participant server to deliver the file
back to the user.

In addition to the search and retrieval, the LSN keeps track of how data
was stored in the participant servers. . . . It also gathers information about the
performance of the participants’ servers including availability, number of text or
image files delivered, and their response times.

Finally, the central LSN site will be used to post announcements about the
overall LSN program and items of interest (hours of availability, scheduled
outages, etc.) for the participant sites.

The Commission believes that the recommended design represents the
least cost to both the NRC and the individual parties to the HLW licensing
proceeding, while at the same time providing high value to the users. Because it
is based on a proven technical solution that has been successfully implemented,
the recommended design will provide a document discovery system that will
facilitate the NRC’s ability to comply with the schedule for decision on the
repository construction authorization; provide an electronic environment that
facilitates a thorough technical review of relevant documentary material; ensure
equitable access to the information for the parties to the HLW licensing
proceeding; ensure that document integrity has been maintained for the duration
of the licensing proceeding; most consistently provide the information tools
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needed to organize and access large participant collections; feature adequately
scaled and adaptable hardware and software; and include comprehensive

security, backup, and recovery capabilities.

66 Fed. Reg. at 29,461 (emphasis added).

Based on the repeated references to documents being available “in” or “via” the LSN, the
definition of the LSN as “the system” for making documentary material available and the
regulatory history and Commission’s purpose in establishing the LSN, we conclude that being “in
the LSN” means that a documentary material must be indexed on the central LSN site so that its
integrity and stability is assured and it can be accessed via the single, consistent central LSN
site search engine. This interpretation best effectuates the entire purpose of making documents
“available” and assuring that there be an “adequate amount of time for participants to review the
documentary material.” 1d. at 29,459. Indeed, DOE “fully supports” this objective -- “ensuring
that interested members of the public have a full six months in advance of submission of the
License Application to review the Department’'s documentary material.” DOE Proposed Rule
Comments Cover Letter at 1, 2. As recognized by DOE, this objective is “at the heart” of the
Commission’s effort to meet the three-year statutory deadline. DOE Proposed Rule Comments
at 1.

It is apparent to us that DOE’s position -- that documentary material is “available” once a
participant loads the material onto its LSN participant server and makes the material available
for indexing by the LSNA -- would completely frustrate the Commission’s objective. DOE’s
interpretation seriously undermines the value and function of the central LSN site. lt flies in the
face of section 2.1001's definition of LSN as “the . . . system” that makes documentary material

available. Most importantly, DOE’s approach destroys the six-month pre-license application
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discovery period, reducing it by the amount of time needed to index the DOE document
collection.®

The difference between accessing documents via the LSN central site versus accessing
them via each individual participant’s LSN server is substantial. As explained by the LSNA:
“The LSN alone provides a mechanism to verify that documents, once made available, are not
subsequently removed or revised.” LSNA Answers at 14. And, because the operation of the
LSN is under the independent control of the LSNA, rather than under the control of an interested
participant, “[d]ata integrity, user access availability, and system performance response times
cannot be manipulated by a party to the proceeding in such a way as to thwart effective and
efficient access to the data collection under the party’s operational control.” Id. The
independence of the LSNA also protects the integrity of a search and retrieval site that would
otherwise be under the control of a party to the proceeding. See id. In addition, “[rleliance on a
single LSN search and retrieval interface requires that users only become familiar with a single
search interface.” 1d.%

If a document collection is available only on an individual participant’s server, there can
be no assurance that (1) a participant has not removed or revised any of its documents; and
(2) user accessibility, system performance response times, and search and retrieval results have
not been manipulated by the participant controlling the individual server. As we have seen,

during the first four weeks of operation of the DOE server, DOE has taken it off-line on three

%2 As discussed above, as of DOE’s June 30, 2004, certification, approximately 500,000
(or only half) of DOE’s 1.2 million full-text documents had been indexed by the LSN central site.
See DOE Answer at 6. The LSNA stated that his target was to index 30,000 documents a day
and 150,000 documents per week. See Tr. at 108-109. On July 23, 2004, the LSNA estimated
that it would take a minimum of six or more weeks (i.e., at least until September 3, 2004, to
index the remainder of the DOE document collection. See LSNA Answers at 12.

% Indeed, the design standards for participant servers do not even require the individual
servers to have search and retrieval software capabilities. See 66 Fed. Reg. at 29,458.
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occasions, see DOE Answer at 14-15, and has removed many privileged documents from it, see
LSNA Answers at 16-17. This uncertainty seriously undermines the purpose and value of the
pre-license application document discovery because, from one day to the next, a person
searching the DOE site might get different “hits” or results. The six-month document discovery
period is thus diminished by the erosion of the participants’ ability to perform their technical
reviews band to formulate their contentions using a system whose integrity is independently
assured. Such an outcome is completely at odds with the key purpose of the LSN and the
Commission’s stated goals to ensure not only “equitable access to the information for the parties
to the HLW licensing proceeding,” but also “that document integrity has been maintained for the
duration of the licensing proceeding.” 66 Fed. Reg. at 29,461. |

In addition to undermining the participants’ ability to have equitable and early access to
DOE’s documentary material, DOE’s interpretation would force the Board and the parties to
confront a large number of needless additional discovery-related disputes, resulting in a further
compromise of the six-month document discovery period as well as inevitable delay in the
proceeding. See Tr. at 175. The Commission rejected a proposed design for the LSN system
(“Design Option 1") that is technically similar to DOE’s current approach (i.e., implementing a

search engine on its own web server) when it chose the final central LSN portal design.** In

% See LSNA Answers at 6. As described by the Commission in the Statement of
Considerations:

Design Option 1 [which the Commission rejected] is characterized by an LSN
homepage/website that points end-users to the web accessible documentary
collections of each of the participants. The LSN homepage/website adds no
value to the inherent information management capabilities found at any of the
participant sites. The “LSN site” simply serves as a pointer to other home pages.
This option provides no search and retrieval or file delivery processes to any
user. The participant website provides the sole search and retrieval tools to
access its text documents. Participants may use any software to provide text
search and retrieval, and those packages may represent a wide range of
(continued...)
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rejecting this approach, the Commission stated that it would be “of low benefit in terms of
delivering efficient or effective access to users,” and determined that this alternative would
create “a significant risk that system implementation and operation issues may result in disputes
whose resolution could have a negative impact on the agency’s ability to meet its three-year
schedule for making a decision on repository construction authorization.” 1d. Given these
Commission statements and the critical integrity assurance function the LSN performs, DOE’s
position that documentary material is “available” for purposes of section 2.1009(b) when DOE
places the unindexed material on its own participant server, is wholly inconsistent with the
purpose of the LSN, and DOE’s assertions to the confrary are unavailing.

To support its position, DOE insists that, because section 2.1009(b) does not expressly
state that documentary material must be indexed by the LSN central site prior to certification,
DOE’s ability to make its certification is not dependent upon the completion of the indexing. See
DOE Answer at 4; Tr. at 121-23. To be sure, that particular provision does not allude to the
completion of an indexing, but, as previously noted, provisions are not to be read in isolation
without regard to the regulatory scheme in its totality. Rather, a provision must be “construed in
connection with every other part or section so as to produce a harmonious whole.” Sutherland at
§ 46.05 (6™ ed. 2000). And, as we have already discussed, the “general purpose and intent”
animating Subpart J is not served by DOE’s interpretation of the regulations.

DOE also relies on statements made by the Commission in connection with the
promulgation of the June 2004 final rule, which, among other things, further amended the rules

applicable to the use of the LSN. See DOE Answer at 5; 69 Fed. Reg. at 32,840. In that

%4(...continued)
capabilities from minimal to fully featured.

65 Fed. Reg. at 50,943.
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issuance, the Commission noted that three commenters, including the State, had requested that,
in addition to the DOE certification, the Commission add a second certification by the LSNA that
would indicate that the DOE documentary material collection had been indexed and audited.
See 69 Fed. Reg. at 32,840. The commenters urged that the LSNA certification serve as the
trigger for all subsequent document productions. See id. Rather than addressing the substance
of the commenters’ request, the Commission noted that the amendment being sought was
“outside the scope of this rulemaking” and that the issue “was not raised in the proposed rule
and was not intended to be part of this rulemaking effort.” Id. The Commission went on to
observe that, because “[tlhe NRC is pursuing an approach with DOE to ensure that the DOE
collection has been indexed and audited by the LSN Administrator in approximately the same
time frame as the DOE certification,” this approach “should ensure that an indexed and
baselined DOE collection will be available to other LSN participants well in advance of the point
at which the NRC dockets an acceptable DOE license application.” 1d.

In DOE’s view, the Commission’s “rejection” of the commenters’ request confirms that
the agency’s regulations do not require an indexing of DOE’s documentary material by the LSN
Administrator prior to its certification. See DOE Answer at 5. We disagree. We believe that, as
attested to by the LSNA, the Commission’s statement merely referred to a joint effort between
DOE and the LSNA that would allow the LSN central site to access the DOE document collection
and begin the indexing process prior to making the collection publicly available at the time of
DOE'’s certification. See Tr. at 95-97; LSNA Answers at 8; see also DOE Answer, Exh. 13, LSN
Guideline 23, Access Control Prior to Initial Certification (March 2004). In this light, it is clear
that the Commission simply chose not to address the issue of whether the LSN central site had
to complete an indexing of a document collection prior to certification and was under the

impression that the timing issue would be moot because DOE and the LSNA were actively
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working together in such a way that DOE’s documentary material would be indexed and
available via the LSN essentially simultaneously with DOE’s planned document production date
of June 30, 2004.%° |

In addition, DOE raises a “fairness” issue, claiming that it would be unfair to condition
DOE’s ability to make its certification on the completion of the LSN indexing of its document
collection, because the indexing function is beyond DOE’s control. See DOE Answer at 5; Tr. at
125. This argument, however, is as equally unpersuasive as DOE’s previous two claims. First,
DOE had and has considerable involvement and control in the effort to index its documents on
the LSN. Had DOE not waited until the eleventh hour to begin making its documents available
to the LSN central site for indexing, the issue of timing would likely never arise.*® Second,
whatever burden the regulations place on DOE is greatly outweighed by the unfairness that

would be placed on the other participants by DOE failing to put forth a good faith effort to

% In the May 2001 Statement of Considerations -- published nearly five months before
the LSN central site actually became operational on October 18, 2001 (see LSNA Answers at
12) -- the Commission also recognized “the possibility that there could be a significant period
between the time the LSN central site becomes operational and the dates upon which [DOE]
and other potential parties must provide certifications that their existing section 2.1003
documentary material is accessible.” 66 Fed. Reg. at 29,460 n.4. Because the Commission
likely made this observation without knowledge of the date the LSN would be ready to accept
material for indexing and without knowledge of the anticipated certification dates of DOE and
the other participants, we do not view this statement as being contradictory to the premise
underlying the Commission’s entire regulatory scheme (i.e., that for purposes of “availability”
under sections 2.1003(a) and 2.1009(b), documentary material must be indexed by the LSN
Administrator).

% DOE did not begin making its documentary material available for indexing until May 5,
2004, despite exhortations from the LSNA that DOE make its documents available for indexing
much earlier than that date. See Tr. at 100; see also State Motion, Exh. 2, Letter from Daniel J.
Graser, LSNA, to Joseph D. Ziegler, Acting Director, DOE Office of License Application and
Strategy (June 27, 2003) at 2. DOE also ignored the Commission’s exhortations in May 2001
that “the Commission strongly recommends that all those who are parties or potential parties to
the HLW repository proceeding make every effort to provide access to as much of their existing
section 2.1003 documentary material as soon as possible after the LSN central site is
operational.” 66 Fed. Reg. at 29,460 n.4.
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produce all of its documentary material, and failing to make its document collection “available” as
contemplated by the Commission by thus significantly reducing the other participants’ six-month
pre-license application review period. To put these participants at such a disadvantage would
discredit this proceeding from the outset.

E. Facial Invalidity of Certification

The State’s third assertion is that DOE’s initial certification “fails to meet the elemental
requirements of Subpart J [and thus] is unlawful on its face and of no legal effect.” State Motion
at 13. The State argues that in contrast to the requirements of 10 C.F.R. §§ 2.1003 and
2.1009(b), see id. at 9-11, the DOE certification merely states that it has made available the
documentary material “identified from those documents submitted to CACI by April 15, 2004,” id.
at 11 (quoting DOE Certification at 1). Thus, it is argued the DOE Certification is facially invalid
because it expressly acknowledges that it is limited (a) by the April 15, 2004, cut-off date and (b)
to the documents submitted to CACI.

DOE responds by arguing that, in any massive document production such as this, a gap
is appropriate. See DOE Answer at 7 Tr. at 128. DOE further states, primarily in response to
the Board’s nine questions in its July 14 Order, that it was careful to define and explain those
documents that it had not included in its production. See DOE Answer at 15-16.

At the outset we note that it is not necessary for us to reach the facial invalidity issue
because, given our other rulings today, DOE is obligated to complete its document production
and re-certify. Nevertheless, we believe that the following discussion will provide DOE and the
other participants with valuable guidance so that future certifications are not inappropriately
circumscribed.

Our assessment of this “facial invalidity” argument starts with the recognition that DOE’s

document production legitimately required a substantial and organized effort. On May 5, 2003,
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the DOE General Counsel issued a call memo (“Call Memo”)*’ to some 94 of its offices and
subcontractors. See DOE Answer at 17; DOE Certification Plan at 2. DOE reports that 89 of
them provided DOE certifications in response to the Call Memo and five did not. See DOE
Answer at 17. Next, presumably DOE and CACI undertook to review the documents submitted
in response to the Call Memo to determine if, and how, they needed to be produced, i.e.,
whether they met the definition of “documentary material,” were duplicative, and whether they
were privileged and thus only required a header. Further, the record reflects that the DOE
Certification was undlerpinned by three documents of the same date. The Arthur Certification
Letter of June 30, 2004, includes Appendix A, a certification by CACI that the “documents
identified in Section 4.3 of the [Certification Plan] that were submitted to CACI Inc. by April 15,
2004, have been processed by CACI, Inc. and loaded on the [DOE LSN] server”; Appendix B,
a direction by Mr. Arthur that CAC| make the documents available on DOE’s server; and
Appendix C, a certification by CACI that “documents identified in Section 4.3 of the [Certification
Plan] for Initial Certification . . . that were submitted to CACI, Inc. by April 15, 2004, have been
made electronically available” on DOE’s world-wide web server. In short, the DOE Certification
is underlain by the Certification Plan and by a certification pyramid of 89 and then three
certifications. This is a reasonable approach, so long as it produces a single DOE certification
that complies with the regulatory requirements.

Upon review of these documents, however, significant deficiencies are readily apparent.
First, we examine the Certification Plan, which is purportedly the basis for all of DOE’s efforts.
See DOE Answer, Exh. 4. The regulations require that DOE “[e]stablish procedures to

implement the requirements in § 2.1003,” 10 C.F.R. § 2.1009(a)(2) (emphasis added), and to

" The DOE General Counsel issued a related memo on August 9, 2002. See Tr. at 46,
119.
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certify, inter alia, that these procedures “have been implemented.” 10 C.F.R. § 2.1009(b)
(emphasis added). The first speaks in the future tense, the second speaks in the past tense.
The procedures are to precede the implementation and the certification is to assure that the
procedures were implemented. In contrast however, the Certification Plan plainly reveals that it
was first adopted on June 25, 2004, which can only be after DOE had essentially finished its
document collection. See Certification Plan at v. This interpretation is confirmed by the fact
that the “plan” repeatedly speaks in the past tense: “the following collections of documents were
identified,” id. at 2; “the cut-off date of April 15, 2004 was necessary,” id. at 3; “CACI| was not
directed to include,” id. at 5; “CACI was authorized to exclude,” id.; and “emails that were
submitted,” id. at 6 {emphasis added in all quotations). This is not a certification “plan”; it is
simply a certification report, recording what CACI had already done. Nevertheless, we recognize
that DOE is only required to certify that these procedures “have been implemented,” see

10 C.F.R. § 2.1009(b), and, regardless of how late the “plan” was adopted, we cannot say that
DOE did not implement the actions reflected in this report. The key point is that the Certification
Plan and the “documents identified in Section 4.3" of it -- the phrase that DOE uses repeatedly in
its certification pyramid -- can be properly seen as ex post facto limitations as to what DOE

actually did, rather than an advance plan for gathering the right documents.®®

% DOE’s June 30, 2004, certification was accompanied by the Certification Plan, first
adopted on June 25, 2004, and revised on June 29, 2004, as well as four corollary documents
dated slightly earlier. These were (1) the OCRWM [LSN] Certification Plan for Document
Collection dated April 16, 2004, (2) the OCRWM [LSN] Compliance Assurance Plan for
Document Collection dated April 30, 2004, (3) the OCRWM [LSN] Certification Plan for
Document Processing dated May 20, 2004, and (4) the OCRWM [LSN] Compliance Assurance
Plan for Document Processing dated May 25, 2004. The June 29, 2004, Certification Plan,
section 4.3 lists many categories of documents that were excluded from DOE’s document
production, while, in contrast, most of these exclusions do not seem to appear on the four
earlier documents. As noted earlier, in its May 20, 2004, report the DOE |G stated that DOE
faced significant “challenges” in achieving its “planned” review of e-mails and of privileged
documents by June 30, 2004. These corollary documents together with the |G report support

(continued...)
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Viewed in this light, DOE’s Certification Plan, and particularly Section 4.3 thereof which
plays so prominently in DOE’s certification pyramid, is facially deficient for the same reasons
discussed in Part IIl.C. Specifically, the Certification Plan section 5 expressly excludes e-mails
from “persons other than active users.” DOE Certification Plan at 8. These are the same four
million archival e-mails that this Board has already addressed in Part 111.C. 2 above. Because
the DOE Certification expressly incorporates the Certification Plan, non-compliance by the latter
triggers non-compliance by the former.

Next, turning to the Arthur Certification Letter to NRC of June 30, 2004, and its four
exhibits, we find that they, and DOE’s Certification, are facially deficient because they are all
circumscribed by the phrase “the documents submitted to CACI.” We do not know, nor do we
wish to delve into, exactly what documents each of DOE’s 89 offices and contractors provided to
CACI or the wording of (and limitations on) each of their certifications to CACI. Nor does the
Certification Plan answer these questions. DOE merely certified that it made available those
documents -- the word “all’ is conspicuously absent -- that were submitted to CACI. While we
understand DOE'’s reluctance to say more, this does not comport with the requirement that it
certify that the documents required by section 2.1003 (i.e., all documents) have been made
available. This is not acceptable.

Finally, we note the other major caveat to the DOE certification -- its cut-off date of
April 15, 2004. As discussed in Part 11l.C., we are willing to accept DOE’s argument that, in the
context of an ongoing project, a reasonable cut-off date for after-created documents is
permissible. But a cut-off date that facially excludes extant documents that DOE and its

contractors simply had not collected is not acceptable.

%8(...continued)
the appearance that, on June 30, 2004, DOE simply called it a day, issued a certification report
reflecting what was excluded, and called it a plan.
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In conclusion, we point out that the DOE Certification contrasts sharply with the NRC
Certification dated July 30, 2004, that simply states “documentary material specified in 10 C.F.R.
§ 2.1003 has been identified and made electronically available.”® No caveats. No cut-off date.
Just a straightforward certification of compliance. This is what is required of DOE.*

IV. CONCLUSION

We conclude that DOE’s June 30, 2004, document production and certification did not
comply with the requirements of 10 C.F.R. §§ 2.1003 and 2.1009(b). First, given the 15 years
that DOE had to gather, review, and produce its documents and the fact that the date of
production was within DOE’s control, the significant gaps in the document production, and the
incompleteness of its privilege review, it is clear to us that DOE did not meet its obligation, in
good faith, to make all reasonable efforts to make all documentary materials available. Second,
given that a minikmum of six months public access to DOE’s produced documents is “at the
heart” of the Subpart J system, and that the integrity and validity of the produced documents can
only be assured after they have been indexed in the LSN -- “the” system for making documents
available -- we conclude that 10 C.F.R. §§ 2.1003 and 2.1009(b), read in context, require that
documents be indexed on the central LSN site before they are deemed available. Finally, as an

aside, we note that DOE’s certification, expressly founded on the deficient Certification Plan and

% Certification of Availability of Documentary Material (July 30, 2004) at 1.

% Finally, we note that the staff argues that because the State has “neither
demonstrate[d] that the purposes or objectives of the regulations have been thwarted nor that
[DOE] is not in timely and substantial compliance with the electronic availability requirements,”
NRC Answer at 13, the State has not met its burden of proof to show that DOE’s certification
should be stricken, see id.; Tr. at 141, 160-61. Contrary to the staff’s view, we find that the
State sulfficiently met its burden by providing us with ample legal authority and specific facts in
support of its position, particularly in light of the fact that DOE was given 15 years to comply,
and the State, pursuant to 10 C.F.R. § 2.323, had only ten days (during which time the DOE
website was down approximately half of the time) within which to review DOE’s document
collection and prepare its motion. The State’s motion, the DOE answers to our questions, and
the testimony and answers of the LSNA provide ample information to support today’s ruling.
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expressly limited to documents submitted to CACI, appears, on its face, insufficient to comply
with the regulations. Accordingly, we find that DOE has not made all of its documentary material
available, grant the State’s motion to strike DOE’s certification, and rule that the State and other
potential participants are not required to make their documents available under 10 C.F.R.
§ 2.1003 until 90 days after DOE makes all of its documents available on the central LSN site,
and so certifies.®’

Pursuant to 10 C.F.R. § 2.1015(b), any party to the proceeding seeking to appeal this

ruling must file a notice of appeal and supporting brief with the Commission within ten (10) days

®" It does not appear that it will take DOE a significant amount of time to complete its
processing of the outstanding documents prior to being able make a recertification. With
respect to the 55,000 late-gathered documents, DOE estimated that it would take 4-6 weeks
from July 27 for its contractor to process those documents. See Tr. at 78-79. During that same
time, DOE will continue to process the 26,000 e-mails, which DOE estimates will require only
three to four weeks to complete. See Tr. at 82. Relative to the “several hundred thousand”
documents that were still undergoing the second step of the privilege review process, DOE did
not provide an estimated completion date. Assuming, however, that “several hundred
thousand” documents means something on the order of 400,000 documents, DOE’s review
team, which has an average review rate of 20,000 documents per day, see Tr. at 88, should
have been able to complete step two of the privilege review process within 20 days. We also
expect that DOE, considering the substantial resources it has at its disposal, will be able to
resolve shortly the technical difficulties it encountered in converting the 18,000 encrypted
e-mails. See Tr. at 83. In addition, although DOE did not indicate how long it would take to
review and process the four million “archival” e-mails, we do not expect that an inordinate
amount of time would be required to complete the review of these e-mails. In response to
recommendations made by the DOE IG in its May 2004 report, DOE’s OCRWM expressed
confidence that the electronic and manual processing of the 6.4 million e-mails, which was
begun in late February 2004, could be completed by May 15, 2004. See DOE IG Report at 2;
id., Appendix 2 at 7. At this rate, DOE should be able to process the remaining four million
e-mails within a relatively short period of time. Finally, the LSNA estimated on July 23, 2004,
that indexing the remaining half of DOE’s full text document collection would require a minimum
of six weeks to complete (i.e., until September 3). See LSNA Answers at 12.
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after electronic service of this Memorandum and Order. That same provision provides that
“la]ny other party . . . may file a brief in opposition to the appeal no later than ten (10) days after
service of the appeal.” 10 C.F.R. § 2.1015(b).

It is so ORDERED.
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