IN THE CIRCUIT COURT OF COOK COUNTY, ILLINGIS
COUNTY DEPARTMENT, CHANCERY DIVISION

HOULIHAN SMITH & COMPANY,
INC.® and HOULIHAN SMITH
ADVISORS, LILC,

i@ﬁyzﬁé??

Plaintiffs,

)

)

)

)

)

)

V. ) Case No.

)

JULIA FORTE, individually; 3

JULIA FORTIE d/ib/a 800Notes.com )

Advent LIC; )

JULIA FORTE d/b/a whocallsme.com; )

JAMON SILVA, individually; )

JAMON SILVA d/b/a whocalled.us.com; )

JOFN DOES 1-30; and )

TANIE DOBS 1-30, )
)
)

Defendants.

VERIFIED COMPLAINT FOR INJUNCTIVE AND OTHER RELILELR

Houlihan Smith & Company, Inc.® ("Houlihan Smith”) and Houlihan Smith Advisors,
LLC ("Houlihan Smith Advisors™) (Houlihan Sinith and Houlihan Smith Advisors arc
collectively referred to as “Plaintiffs” or “Houlihan™), for their complaint against the Delendants,
Julia Forte, individually (“TForte™); Julia Forte d/b/a/ 800Notes.com Advent LILC (“800Notes™);
Julia Forte d/b/a whocallsme.com (“Whocallsme™); Jamon Silva, individually (*Silva™); Jamon
Sitva d/b/a whocalled.us.com (“Whocalled.us™) (800Notes, Whocallsme, Whocalled.us, Forte,
and Sitva collectively are referred fo as the “Website Defendants™); John Does 1-30; and Jane
Does 1-30 {collectively are referred 1o as the “Jane and John Doe Defendants™) (the Website
Defendants and the Jane and John Doe Defendants collectively are referred to as the
“Defendants™), for defamation per se and per quod, violation of the Illinois Trademark
Registration and Protection Act, violation of the [llinois Right of Publicity Act, misappropriation

of trademark and mark, violation of the Tllinois Fair Trade Practices Act, violation of the THinois

DME2IS43103



Consumer Fraud and Deceptive Business Practices Act, and for the issuance of a temporary
restraining order, preliminary and permancnt injunction, state as follows:

NATURE OF ACTION

L. This action concerns numerous false, defamatory and digparaging statements
about IHoulikan on the websites 800Notes.com, Whocallsme.com, and Whocalled.us.com.
(800Notes.com, Whoeallsme.com and Whocalled.us.com are collectively referred to as the
“Websites,”). Julia Forte owns and operates the websites 800 Notes.com and Whocallsme.com.
Tamon Silva owns and operates the website Whocalled.us.com.

2. Over the course of the past year, unidentified individuals and/or entities, 7.e. the
Jane and John Doe Defendants, have engaged in a malicious campaign to ruin the reputation of
Plaintiffs and their principals, employees, agents and representatives by repeatedly publishing
and re-publishing {alse and defamatory statements on the Websites.

3. As recently as April 6, 2010, the wrongful campaign to harm Plaintiffs resulted in
the publication of a harassing defamatory and disparaging comment posted on 800Notes and
Whocallsme. These statements atiribute eriminal conduct to Plaintiffs and two of their
principals, impute an inability by Plaintiffs and their principals to properly discharge the duties
of their employment and, infer alia, impute an inability of Plainti{ls and their principals to
properly perform the duties of their profession and business. These statements are completely
false.

4. On April 12, 2010, Plaintiffs provided writlen notice to the Website operators,
informing them that the statements in the April 6, 2010 posting, as well as additional postings on
the Websites, were false and defamatory. Plaintiffs requested that the Websile Defendants
voluntarily remove, and/or block access o, the defamatory postings, The Website Defendants

have refused without reason or justification to comply with Plaintiffs’ request.



5. To remedy the continued dissemination and impermissible use of Plaintiffs®
intellectual property rights and o stop the significant decline and loss of revenue the Plaintiffs
currently are sulfering, Plaintiffs ask this Court to enter a temporary restraining order,
preliminary injunction, and permanent injunction against the Website Defendants and the owners
and/or operators of these Websites (Forte and Silva), to remove and/or block access to all of the
defamatory postings on the Websites until further order of this Court.

6. Plaintiffs hring claims for defamation against the individuals and/or entitics that
have posted the defamatery comments (the Jane and John Doe Defendants) and against the
Website Defendants because of their substanﬁai assistance and continued dissemination and re-
publication of the defamatory materials and malicious use of Houlithan Smith’s trademarks and
other intellectual property rights, for defamation per se, violation of the Hlinois Trademark
Registration and Profection Act, violation of the Illinois Right of Publicity Act, misappropriation
of trademark, and violation of the lllinois Consumer Fraud and Deceptive Practices Act, lllinois
Uniform Deceptive Trade Practices Act.

7. Plaintiffs are entitled to injunctive relief. They have a protectable interest in the
continued operation of their business free from unlawful interference, the use and enjoyment of
Houlihan Smith’s trademarks, right of publicity, and other intellectual property rights. Plaintiffs
do not have an adequate remedy at law as no monetary award can possibly compensate Plaintiffs
for the signiﬁcam revenue and goodwill they have already lost and continue to lose as a result of
the defamatory postings and malicious violation of their intellectual property rights throughout
the world. The balance of harms strongly favors Plaintiffs,

8. The Defendants will suffer no prejudice or harm. They have the absolute right to

remove access io all of the harassing and defamatory postings. They do not have the right 1o use



and misappropriate Plaintiffs’ intellectual property rights. The Janc and John Doe Defendants
defamatory statements are not entitled to any protections, neither at common law nor under the
Constitution, Moreover, the Communications Decency Act, 47 U.S.C. § 2301, ef seq. (“CDA”),
decs not insulate the Website Defendants from liability in this action or Plaintiffs’ request for
injunction relict.

9. This 1s an emergency because the April 6, 2010 posting falsely represents that
principals of Plaintiffs are scam artists and ex-cons, among other false statements, which is
causing significant harm fo Plaintiffs and their owners and managers. By entering a temporary
restraining order and preliminary injunction blocking access to, or removing the defamatory

postings, the Court can maintain the starus guo among all of the parties.

PARTIES
10. [Houlihan Smith is an investiment banking firm that is incorporated in Nevada and

has its principal place of business in Chicago, Illinois.

11, Houlihan Smith Advisors is a linancial services company that is incorporated in
Nevada and has its principal ptace of business in Chicago, Illinois.

12. IForte, an individual, is the registered owner of the websites 800Notes.com and
Wocallsme.com, and a resident and ¢itizen of North Carolina, Forte does business as and/or
operates §00Notes.com and as Whocalisme.com,

13, Silva, an individual, is the registered owner of the website Whocalled us.com, and
aresident and citizen of Massachusetts, Silva does business as and/or operates

Whocalied.us.com.



IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

HOULIHAN SMITH & COMPANY,
INC.® and HOULIHAN SMITII
ADVISORS, LLC,
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Plaintiffs,

\Z Case No,
JULIA FORTE, individually;

JULIA FORTE d/b/a 800Noates.com
Advent L.LC;

JULIA FORTYE d/b/a whocallsme.com;
JAMON SILVA, individually;

JAMON SILVA d/b/a whocalled.us.com;
JOMN DOES 1-30; and

JANI DOES 1-30,
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Defendants.

YERIEIED COMPLAINT FOR INJUNCTIVE AND OTHER RELIEE

Houlithan Smith & Company, Inc.® (“Houlihan Smith”) and Houlihan Smith Advisors,
LLC (“Houtihan Smith Advisors™) (Houlihan Smith and Houlihan Smith Advisors are
collectively referved to as “Plaintiffs” or “Houlihan™), for their complaint against the Defendants,
Julia Foxte, individually (“Torte™); Julia Forte d/b/a/ 800Notes.com Advent LLC (“800Notes™);
Julia Forte d/b/a whocallsme.com (“Whocallsme™); Jamon Silva, individually {¢Silva™); Jamon
Silva d/b/a whocalled.us.com (*Whocalled.us™) {(800Notes, Whocallsme, Whoealled.us, Forte,
and Silva collectively are referred to as the “Website Defendants™); John Does 1-30; and Jane
Does 1-30 (collectively are relerred to as the “Jane and John Doe Defendants™) (the Website
Defendants and the Jane and John Doe Defendants collectively are referred to as the
“Defendants™), for defamation per se and per quod, violation of the Hinois Trademark
Registration and Protection Act, violation of the lliinois Right of Publicily Act, misappropriation

of trademark and mark, violation of the Ilinois Fair Trade Practices Act, violation of the Ilinois

DMNIZI543303



Consumer Iraud and Deceptive Business Practices Act, and for the issuance of a temporary
resiraining order, preliminary and permanent injunction, state as foliows:

NATURE OF ACTION

1. This action concerns numerous false, defamatory and disparaging statements
about Fouliban on the websites 800Notes.com, Whocallsime.com, and Whocalled.us.com.
(800Notes.com, Whocallsme.com and Whocalled.us.com are collectively referred to as the
“Websites.”). Julia Forte owns and operates the websites 800 Notes.com and Whocallsme.com.
Jamon Silva owns and operates the website Whocalled.us.com.

2. Over the course of the past year, unidentified individuals and/or entities, Le. the
Jane and John Doe Defendants, have engaged in a malicious campaign to ruin the reputation of
PlaintifTs and their principals, employees, agents and representatives by repeatedly publishing
and re-publishing false and defamatory statements on the Websites,

3. As recently as April 6, 2010, the wrongful campaign to harm Plaintiffs vesulted in
the publication of a harassing defamatory and disparaging comment posted on 800Notes and
Whocallsme. These statements attribute eriminal conduet to Plaintiffs end two of their
principals, impute an inability by Plaintiffs and their principals to properly discharge the duties
of their employment and, infer alia, impute an inability of Plaintiffs and their principals to
properly perform the duties of their profession and business. These statements are completely
false.

4. On April 12, 2010, Plaintifls provided writlen notice to the Website operators,
informing them that the statements in the April 6, 2010 posting, as well as additional postings on
the Websites, were false and defamatory. Plaintiffs requested that the Website Delendants
voluntarily remove, and/or block access o, the defamatory postings. The Website Defendants

have refused without reason or justification to comply with Plaintiffs” request.



5. To remedy the continued dissemination and impermissible use of Plaintiffs’
intellectual property rights and to stop the significant decline and loss of revenue the Plaintifls
currently are suffering, Plaintiffs ask this Court 1o enter a temporary restraining order,
preliminary injunction, and permanent injunction against the Website Defendants and the owners
and/or operators of these Websites (Forte and Silva), to remove and/or block access to all of the
defamatory postings on the Websites until further order of this Court,

6. Plaintiffs bring claims for defamation against the individuals and/or entities that
have posted the defamatory comments (the Jane and John Doe Delendants) and against the
Website Defendants because of their substanﬁal assistance and continued dissemination and re-
publication of the defamatory materials and malicious usc of Houlithan Smith’s trademarks and
other intellectual property rights, for defamation per se, violation of the Illinois Trademark
Registration and Protection Act, violation of the IHlinois Right of Publicity Act, misappropriation
of trademark, and violation of the Hlinois Consumer Fraud and Deceptive Practices Act, Hlinois
Uniform Deceptive Trade Practices Act.

7. Plaintiffs are entitled to injunctive relief. They have a protectable interest in the
continued operation of their business free from uniawfu! interference, the use and enjoyment of
Houlihan Smith’s trademarks, right of publicity, and other intellectual property rights. Plaintiffs
do not have an adequate remedy at Jaw as no monetary award can possibly compensate Plaintifls
for the si gniﬁcam revenuc and goodwill they have already lost and continue to lose as a result of
the defamatory postings and malicious vielation of their intellectual property rights throughout
the world. The balance of harms strongly favors Plaintiffs.

8. The Defendants will suffer no prejudice or harm. They have the absolute right to

remove access 1o all of the harassing and defamatory postings. ‘They do not have the right to use



and misappropriate Plaintiffs’ intellectual property rights. The Jane and John Doe Defendants’
defamatory statements are not entitled to any protections, neither at common law nor under the
Constitution, Morcever, the Communications Decency Act, 47 U.S.C. § 2301, ef seq. (“CDA™),
does not insulate the Website Delendants from liability in this action or Plaintiffs’ request for
injunction reliel.

9. This is an emergency because the April 6, 2010 posting falsely represents that
principals of Plaintiffs are scam artists and ex-cons, among other false statements, which is
causing significant harm to Plaintiffs and their owners and managers, By entering a temporary
restraining order and preliminary injunction blocking aceess 1o, or removing the defamatory
postings, the Court can maintain the status guo among all of the parties.

PARTIES

10, Houlihan Smith is an investment banking firm that is incorporated in Nevada and
has its principal place of business in Chicago, lilinois.

11. Houlihan Smith Advisors is a [inancial services company that is incorporated in
Nevada and has its principal place of business in Chicago, Iilinois.

12. lForte, an individual, is the registered owner of the websites 800N otes.com and
Wocalisme.com, and a resident and citizen of North Carolina, Forte does business as and/or
operales 800Notes.com and as Whocallsme.com.

13. Silva, an individual, is theregistered owner of the website Whocalled.us.com, and
aresident and citizen of Massachusetts, Silva does business as and/or operates

Whocalled.us.com.



t4.  Janc and John Doe Defendants have been anonymously posting and continue to
post false and disparaging statements about Plaintiffs and their principals, employees, agents and
representatives on the Websites,

15. On information and belief, the Jane and John Doe Defendants consist of a group
of individuals and/or competitors of Plainti{fs that create email accounts using [ictitious names in
order to anonymously post false stalements about Plaintills.

16.  Based on the information contained in the April 6, 2010 postin.g on §00Notes and
Whocallsme, the individual making the defamatory comments in this posting is a former
cmpioyee of Plaintiffs in their Chicago, IHinois office.

JURISDICTION AND VENUJ

17. This Court has persenal jurisdiction over the Defendants pursuant to 733 11.CS
5/2-209(a) and {(b) because they have transacted business mn [liinois and intentionally directed
harmful and egregious tortious and intentional acts to Plaintiffs, whose principal place of
business is located in Chicago, Hlinois, in reckless or intentional disregard for the truth of the
postings and harm they are causing Plaintiffs. 735 ILCS 5/2-209(a) and (b). Further, the
Website Defendants also engage in substantial internet advertisiﬁg and solicitations over the
internet, in Iflinois, and throughout the world.

18. Venuge is proper in this Cireuit Court under 735 1L.CS 5/2-101 because seme or all
of the events and transactions that form the basis of this action occurred in Cook County, Hllinois.

FACTUAL BACKGROUND

19, THoulihan Smith is an investment banking firm based in Chicago, Hlinois that
provides financial advisory and {inancing services to public and private businesses in IHinois and
throughout the United States.

20. Houlihan Smith Advisors is a financial services firm based in Chicago, {Hinois.



21, Houlihan Smith is the owner of U.S. Trademark Registration Nos. 3,390,591 for
Houlihan Smith & Company, Inc. (words enly) and 3,387,276 for Iloulihan Smith & Company
Inc. (words and design) (hereinalter referred to as “the Houlihan Marks™). See Exhibit A. The
Houlikan Marks have been used in connection with Houlihan Smith’s financial advisory and
financing services throughout the state of Hlinois and on the internet. This use has been
continuous and exclusive since at least 1996, See the Affidavits of Charles Botchway and
Andrew Smith attached hereto as Exhibits E and T, respectively.

22, Houlihan Smith is a registered broker dealer with the Financial Industry
Regulatory Authority (“FINRA™). FINRA is the largest independent regulator for all securities
firms doing business in the United States. “FINRA is dedicated to investor protection and
market integrity through effective and efficient reguiation and complementary compliance and
technology-based services.” See hitp//www finra.org.

23, Asamember of FINRA, any customer complaints regarding IHoulihan Smj[h’s
financial and security-based services in the financial industry are required to be filed and
processed before FINRA. Tellingly, throughout their existence, there have never been any
customer complaints filed against Plaintifls before FINRA or its predecessor, National
Assaclation of Security Dealers,

24, However, in a malicious scheme, or individual spite, to harm and disparage the
repulations of Plaintiffs and their principals, employees, agents and representatives, various
unidentified individuals and/or entities (i e., the Jane and John Doe Defendants) have been
anonymously posting and continuing to post false and disparaging statements about Plaintiffs

and their principals, employees, agents and representatives on the Websites.



25, To carry out their wrongful conduct, these individuals and/or entities create false
email accounts using fictitious names in order to anonymously post false statements about
Plaintiffs. They have no legitimate reason for their conduct.

26, Among the per se defamatory statements currently located on the Websites and
being disseminated throughout the world by the Website Defendants are the following:

J You are full of sh**! You have been on other complaint sites regarding this scam
company Houlihan/Smith, See hitp://whocalled.us/lookup/3124995500.

o “Omnee the scam was complete and Houlthan had all of our cash reserves and we
couldn’t afford to give them anymore to produce these pretty looking
folders. . .they disappeared...” Houlihan Scam - 5 Jan 2009, See
hitp:/fwhocallsme.com/Phone-Number.aspx/3 1 24995%00.

o “Absolute scam and only sucker would fall for it.” 6 Aug 2008, Crystal display,
Delama City, Delaware, U.S.A, See h(p//800notes.com/Phone. aspx/1-312-499-
590075 ' '

® “looked it up and found out it was Holiahan (sic) and smith... They are like IPA

out in Buffale Grove... Ripe (sic) off artists...” Cocoa MC 20 - 27 Feb 2009,
See hitp://800notes. com/Phone.aspx/1-312-499-5900).

o “T was stupid enough to take a job with this strong armed seam company that
calls itself an investment banking advisory firm. ... This company lies to its so

called clients. It lies o it's (sic) employees.. . An investment bank is typically
filled with ivy league graduates and MBA’s. This company is filled with people
who can hardly get ajob. ... They scammed their clients at that firm and they
are doing the same here. BEWARE!!! | guarantee they will get sued numerous
times [or scamming elients for $30K to $100K for so called advisory work as a
bait to get them to think they will get funded with debt or equity. Yeah right....”
Former employee. See hitp://800notes.com/Phone,aspx/1-312-499-5900/2.

° “Houlihan clearly is a scam...” Not quite right - 5 May 2009, See
hitp//800notes.comy/Phone.aspx/1-312-499-5900/4.

] “... they were not in the business of doing anything other than ripping us off.. ..
* % Thank you very much to the commentors on this site - you just saved my
company a lot of money,” Caitlin - 15 Jun 2009. See
hitp://800notes.com/Phone.aspx/1-312-499-5900/8.

» “Sure it’s an ‘luvestment banking firm’, but one of high repute? I think not. . .
This company is a joke ~....” Tused to work there too -4 July 2008, See
htip//800notes.com/Phone.aspx/1-312-499-5900/4,



. “You provide a disservice to humanity, regardless of what company you work for.
You existence is sustained via corporate bribery and the blackmail of
politicians. .. High repute? hahahahaha...” Gigi, 14 Nov. 2008, See
hitp//800notes.com/Phone.aspx/1-312-499-5900/4.

. “Houlihan Smith is just not right. They don’t care about business relationships in
a business that is all about people....” Just interviewed, 15 Jan 2009; See
hitp//800notes.com/Phone.aspx/1-312-499-39006/7.

» “ .. aformer senior associate who collected checks in the field for IS Advisors
LLC was an ex-con who ran a commodity pool scam and bilked 25 investors

out of $5 million and spent 51 months in a federal Yeondo”. Rest Of The Story
-2 Feb 2010. See htip:/800notes.com/Phone, aspx/1-312-499-590079.

° “This company is the biggest scam on the face of the eaxth and it is delinitely
a lawsuit waiting to happen. In fact, 1 know they are being looked at. It’s sad
that [employee of Houlihan} seems like such a family guy is a scam artist, |He]j
has no idea what he is talking about as far as valuations. .. |Houlihan will]
deliver the report late and in horrible quality.. . . [An employee] is an ex-con for
a scam involving commodities....” Warning, 6 April 2010; See
hitp//800notes.com/Phone.aspx/1-312-499-5900/9.

Atftached hereto as Exhibits B through I are copies of the delfamatory postings on cach Website;
Exhibit B contains postings on 800Notes.com; Exhibit C, Whocallsme.com; and Exhibit I,
Whocalled.us.com (emphasis added). |
27, The statements in the postings attached as IExhibits I3 through D are patently false,
harassing, and outrageous, See the Affidavits of Charles Botchway and Andrew Smith altached
hereto as Exhibits 1 and F, respectively, None of the Plaintiffs, principals employees agents or
‘representatives has consented in writing or otherwise to the use of their name, likeness, the
Houlihanr Marks, trademarks, marks, service marks or other intellectual property rights.
28.  This activity is ongeing. Many of these publications occurred ag Jate as April 6,
2010, on which date one or more of the Jane and John Doe Defendants posted the per se
defamatory and completely untrue statements attached herelo as Exhibits B through D accusing
Plaintiffs and their principals, employees, agents and representatives on §00Notes.com and

Whocallsme.com of criminal conduct;



LR 1

29, Plaintiffs are not now and never have been a “scam”, “ripoff”, “fraud”, or “boiler
room.” Neither Plaintiffs nor any of their principals, employees, agents or representatives lie to
customers, scam any individual or company, or otherwise engage in the conduct attributed to
them in the postings attached hereto. None of Plaintiffs’ principals, current or former
employees; agents or representatives are “ex-cons” or have ever been accused or convicted of
any criminal condﬁct See Fxhibits Eand F.

30, Equally troubling, these defamatory postings and false statements about Plaintiffs
oceupy some of the top search engine results (or the search terms “Houlihan Smith” on the most
popular search engines, such as Google and Yahoo.

31:  The owners and operators of the Websites are not mere passive forums or
innocent bystanders in this regard. They profit from Plaintiffs’ agony through, among other
things, the increased traffic-to their Websites resulting from the scandalous and outrageous
nature of the comments appearing on their Websites. In order to increase the flow of “traffic” or
visitors to the Websiies, the Website Defendants or thelr owners and/or operators combine their
own original content with each posting to ensure the false statements occupy or are associated
with Plaintiffs on search results whenever an individual performs a search for “IHoulihan Smith.”
This has the result of perpetuating the wrongtu! scheme to harm Plaintifls and to ensure the false
statements are disseminated throughout the internet and, consequently, the world.

32, For example, none of the publications on Exhibits I3 through I3 use the word
“fraud.” Nevertheless, a search result for “Houlihan Smith fraud” on a scarch engine retricves
the postings on the Websites that are attached as Exhibits B through D. On information and
belief, this is because once a posting is submitted to a Website, the Website Defendants provide

their own content into the H'TML, metatags, source code, buried code, search terms, keywords,



key terms, hil generating pages, or otherwise, such as the term “fraud”, for the particular
webpage containing the report or comment. On information and belief, the Websile Delendants
use and associate the term “fraud” with “IHoulihan Smith” in the ITTML seript or otherwise in
order to direct search results for “Houlihan Smith {raud” to the Websites. 1t is only through the
Website Defendants” own original content that internet searches assocﬂiale “Houlihan Smith”
with the word “frand.”

33, Further, each webpage contains an H'TML script that is read by internet search
engines, such as Google or Yahoo. The owners of the Websites (such as Forte and Silva) have
exclusive control over the content of the HTML scﬁpt for their webpage, Among other conlent,
the HTMI. script contains “metatags” that are designed for internet search engines to read,

34, One such metatag is the “title metatag,” which provides a title {or the particular
webpage. This title appears on the title bar of an internet browser program. On information and
belief, the Website Defendants and/or their operators create the title metatag for cach webpage
on the Websites using derogatory fenmns such as “scam,” “fraud”, “ex-con”, efc.

35, Inaddition to the ttle metatag, the Website Defendants and/or their operators use
information submitted by the anonymous individuals as part of the “description metatag™ for
each webpage, Similar to the “title metatag,” the description metatag appears iy the HTML
script for the webpage, which is displayed in the two h"nes of text heneath the title for each
search result on search engines such as Google. For example, when Houlihan Smith is scarched
on Google, the results page on Google displays the defamatory content of the posiings as a result
of the Websites” use of the description and title metatags containing the defamatory c(mtelﬁ and

intellectual property rights of Plaintiffs in the HTML.



36.  Turther, on information and belief, the Website Defendants enter into agreements
with enfities, such as Google, that operate infernet search engines (o ensure the defamatory
postings are associated with Plaintiffs’ name and identities when searches are performed when
an individual searches the internet for Plaintiffs or thelr principals, employees, agents or
representatives who are identified by name on the Websites.

37. The combination of the defamatory comments in the anonymous postings,
agreements with internet-search companies, and the original content provided by the Website
Defendants and/or their operators results in the intentional, constant and repeated publication of
the defamatory materials about Plaintiffs throughout the internet and, consequently, throughout
the world, 24 hours a day, seven days a week.

38, The highly-charged, sensational words, such as “scam”, “scam artists”, “fraud”
and “ex-con” appearing on the search results page have the intended cffect of shocking any
person who conducts an inlernet search for any business, such as Plaintiffs, unforfunate enough
to be the victim of such comments posted on the Websites. The Website Defendants” intended
consequence of using such sensational words, such as “scam”, “scam artist”, “ex-con”, and
“fraud™ js to increase traffic to the Websites, which in tarn has the effect of increasing their
revenue through advertisements and otherwise. The Website Defendants solicit individuals to
visit their Websites through this wrongful conduct for commercial gain.

39, Further, in order to facilitate the wrongful dissemination of postings on the
Websites, including the defamatory postings about Houlihan and its principals, employees,
agents or representatives that are at issue here, 800Notes and Whocallsme obtain an irrevocable
license from whomever publishes a post, including individuals residing in Hlinois, The Terms of

Service Agreements for 800Notes and Whocallsme provide, n part:
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By posting Content to any public area of the Service, you automalically grant, and

you represent and warrant that you have the right to grant, to {§00Notes or

whocallsme] an irrevocable, perpetual, non-exclusive, fully paid, worldwide license

to use, copy, perform, display, and distribute said Content and to prepare derivative

works of, or incorporate into other works, said Content, and to grant and authorize

sublicenses of the foregoing.
Copies of the Terms of Service Agreements for $0(0Notes.com and Whocallsme.com are attached
as Exhibits G and H, respectively. It is only through this license that the Website Defendants
have the right to continually disseminate the statements on their Websites.

40. The Website Defendants know the statements that are the subject of this action
are false, yet they continue to disseminate the false statements throughout the world. They know
Houlihan Smith owns a trademark, and its principals, employees, agents and representatives have
the right 1o control their own publicity. Yet, they continue to publish the defamatory statements.

41, Indeed, the mere fact that Houlihan Smith registered the Houlihan Marks with the
U. S. Patent and Trademark Office provides the Website Defendants with at least constructive
notice of Houlithan Smith’s intetlectual property rights. Plaintiffs exclusively and consistently
identify the Houlihan Marks as registered trademarks in the provision of their services, as
evidenced by use of the same on Houlihan Smith’s website (houlihansmith.com), employee
staticnery, emails, and employce handbool, all reference the Houlihan Marks. Plaintiffs
consistently use and protect their Marks and have done so since at Jeast 1996.

42, SUONoicé, Whocallsme, and Forte also know that the statements violate the
“Terms of Service Agreements” between them and the individuals and/or entities that originally
posted them. The “Terms of Service Agreements” for 800Notes and Whoealisme provides, in
part:

Contribution of Content: Much of the content of this website is provided by and is

the responsibility of the person or people who made those postings. 800notes.com
dees not monitor the content and takes no responsibility for such content. However,

12



we reserve the right to delete any Confent at any time without notifying the person
from which such Content originated.

You agree that you will not post Content that;

s 13 known by vou 1o be {alse, inaccurate or misicading

o s for purposes of spamming
o claims the identity, characteristics or qualifications of another person

o is unfawful, threatening, obscene, vulgar, pernographic, profane or indecent
including any communication that constitutes (or encourages conduct that
would constitute) a criminal offense, gives rise tg civil liability or otherwise
violates any local, state or federal law

+ violates the copyright, trademarl or other intellectual properiy rights

¢ contains [1nks fo viruses, worms or any items of a destructive nature

¢ for which you were compensated or granted any consideration by any third
party

See http://800notes.com/nb/tos.aspx (emphasis added); hitp://whocallsme,com/mb/ios.aspx

(emphasts added).
43, The Terms of Service Agreements for 800Notes.com and Whocallsme.com

authorize the deletion or removal of the defamatory information, providing: “|We reserve the

right to delefe any Content at any time without notifying the person {rom which such Content

originated.” hitn://800notes.com/nb/tos.aspx and htip://whocallsme.com/nb/tos,aspx.

44, The Terms of Service Agreements further authorizes 800Notes and Whocallsme
to block the users from publishing any additional false and defamatory statements:

Termination: |The Website] reserves the right to immediately terminate your use

of, or access to the Service if [the Website] decides at its sole discretion that you

have breached this Agreement or any relevant law, rule or regulation or you have

engaged in conduct that we consider to be inappropriate or unacceptable

http: /8 00notes. com/mb/os.aspx and hitp://whocallsme.com/mb/ios.aspx.
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45. On April 12, 2010, Plaintffs informed the Website Defendants in writing that the
postings were false, defamatory and a violation of Plaintiffs’ intelicctual property rights,
demanding that they remove the information from the Websites and cease all additional uses
associated with the same. Copies of the April 12 demand letters are attached hereto as Exhibits
Tand J. The Website Defendants refused, without any legitimate justification and in bad faith.
Their responses are attached hereto as Exhibits ¥ and L.

46.  Despite having knowiedge of the defamatory nature of the postings, knowledge of
the Plaintiffs’ intellectual property rights and the right to remove to remaove and/or block the
continued dissemination of these materials, Forte, Silva, SUONotes and Whocallsme have refused
to do so.

47, Plaintiff Houlihan Smith is the registered owner of the [Houlihan Marks. The
[oulthan Marks are well known and recognized both by individuals in the investmeni industry
and, as their use demonstrates, by the Jane and John Doc Defendants who post on the Websites.
Moreover, the Website Defendants’ actions—ecreating metatags using the Houliban Marlks—-
demonstrate that the Houlihan Marks are recognized by the Website Delendants themselves.

48, By associating the Houlihan Marks with the {erm “fraud” in search engine results
on Yahoo.com and Google.com, the Website Defendants use the Houlihan Marks in c.ommcrcc,
via their own original content, in order to altract hits to their own Websites while simultanecusly
defaming, disparaging, and harming Plaintiffs. Plaintiffs have never authorized any of the
Defendants to use the trademark, or associate the trademark with nefarious conduct such as
fraud, scams, criminal activity or otherwisc.

49, The Website Defendants’ conduet has the tendency to misldad individuals and

custorners into falsely belicving the stalements are true or that the association of the wrongful



conduct is accurate. It is not. The Defendanis’ unauthorized use dilutes and taishes the
distinctive qualitics of the Houlihan Marks.

50.  These false statements and misuse of the Houlihan Marks and the individuals’
right of publicity are so widely publicized by Defendants that Plaintiffs and their employees lind
themselves constantly having to cxplain and defend the fa}se statements in their business and in
their private and personal lives.

51, They have caused lost professional and business opportunities for Plaintiffs, lost
profits and revenue for Plaintiffs, lost good will, they are seriously harming their reputations in
the community, as well as the reputations of the principals, employees, agents or representatives
of Plaintitfs.

52.  The Website Defendants® practice of perpetuating the dissemination of these false
statements (both through the creation of HTML seript, association of the term “fraud” with
Houlithan Smith, and refusing to remove the posts) has the effect of increasing the relevance of
those reports to the Websites and increasing their revenue, and further has the effect of
republishing the false statements.

33, Any [uture (or continued) publication of the defamatory statements, misuse of the
Houlihan Marks, and other inteliectual property rights at issue here will cause harm and damage
to Plaintiffs and their principals, employees, agents and representatives without reason or just
cause.

COUNT 1
DEFAMATION PER SEAGAINST ALL DEFENDANTS

54. Plainiifls incorporate and re-allege paragraphs 1 through 53 as though fully set

forth Lerein.
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35, Jane and Jolhn Doe Defendants have published to third parties without authority or
privilege the false staiements detailed above, and other false statements, regarding Plaintiifs and
their principals, employees, agents representatives with the malicious and wrongful attempt to
harm Plaintiffs® business.

56.  Jane and John Doe Defendants have repeatedly published and re-published those
statements via the internet and the Websites, ali posted under false uscrnames.

57.  Jane and John Doe Defendants’ false statements constitute defamation per se
under all applicable laws because they falsely accuse Plaintiffs of committing crimes; suggest
that Plaintiffs are a “scam,” “scam artists,” “ex-cons,” operate & “boiler room,” and other
wrongful conduct; prejudice Plaintiffs in their business and profession; prejudice the individuals
employed by Plaintiffs in their profession; and otherwise impute wrongfui and criminal conduct
to Plaintiffs and their principals, employees, agents and representatives in the operation of thelr
business and professions.

58,  Jane and John Doe Defendants’ false statements have damaged each Plaintili by
interfering with their business relationships, by damaging their reputations in their communities,
b5; interfering with their business or prospective business relationships with persons concerned
that some of the false statements might be true, and by harming Plaintiffs in their ability to hire
new emplovees.

59, The Website Defendants have engaged in defamatory conduct of their own
because they have included their own original content to their Websites thal affirmatively
associates Plaintiffs with the term “frand,” even though no posting on the Websites uses that
term. The Website Defendants alse inciuded the offensive, defamatory and unirue statements in

the H'TML in order to direct visitors (o the Websites Tor commercial use,
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60,  The Defendants’ conduct has significantly harmed and damaged Plaintiffs and
their principals, employees, agents and representatives. The harm and damage they are causing
will continue info the future if not enjoined, leaving Plaintiffs with no remedy at all.

61, The defamatory statements are not subject o an innocent construction nor
protected by the First Amendment to the Constitution.

WHEREFORE, Plaintiffs respectfully pray that the Court grant them:

(1) A temporary, preliminary and permanent injunction prohibiting all Defendants, their agents,
servants, employees and/or all persons acting in concert or participation with them, or any of
them, from publishing any further statements regarding Houlihan Smith & Company, Inc,
Houlihan Smith Advisors, L1LC, and all of their principals, employees, agents or representatives;
(2} A temporary, preliminary and permanent injunction ordering all Defendants to remove all
statements regarding Houlihan Smith & Company, Inc., Houlihan Smith Advisors, LLC, and all
of their principals, employees, agents or representatives; (3) A temporary, preliminary and
permanent injunction blocking the publication on any of website operated by Defendants by the
individuals and/or entitics responsible for the defamatory publications at issue in this case; (4) A
temporary, preliminary and permanent injunction against the Website Defendants from
continuing to disseminate, publish, use or republish the defamatory statements and to remove
any and all reference to the defamatory statements from the Websites, including but not limited
to any use of names, words, designations or symbols consisting or otherwise sumitar to the
Houlihan Marks, marks, service marks, names and identities of Plaintiff’s principals, employces,
agents, and representatives from any HTMIL text, buried code, metatags, scarch terms, keywords,
key terms, hit generating pages, or any other device used, intended, or likely to cause any

website of Defendants to associate the Plaintiffs with the defamatory materials at issue here or



the intellectual property rights; (5) An order compelling the Website Defendants to immediately
provide Plaintiffs with all information concerning the individuals and/or entities that have
published the defamatory materials, including their IP address, name, address, telephone number,
email address and any other information necessary to identify the individual and/or entity
responsible for the defamatory statements about Plaintiffs and their agents; (6) An award of
compensatory damages in an amount to be proven at trial, but in no event less than $50,000
against all Defendants, jointly and severally, plus punitive damages, interest, costs and attorneys’
fees; and (7) All other relicf to which Plaintiffs arc entitled.

COUNT 1T

DEFAMATION PER QUOD AGAINST ALL DEFENDANTS
(INTHE ALTERNATIVE TO COUNT I

62.  DPlaintiffs incorporate and re-allege paragraphs 1 through 53 as though fully set
forth herein.

63. To the extent the defamatory statements in Count [, or any of them, are not
considered per se defamation, Plaintiffs bring this Count Il for defamation per guod i the
alternative to Count I and incorporate all aliegations in Count 1 herein.

64, TIn addition, the condudt of the Defendants with respect to the pub]icz:ﬂ:ién and
continuéd publication of the defamatory comments is malicious and willful, all in an attempt to
harm Plaintifls and their principals, employees, agents and representatives,

WHERETFORE, Plaintiffs respectfully pray that the Court grant them:

(1) A temporary, preliminary and permanent injunction prohibiting all Defendants, their agents,
servants, employees and/or all persons acling in concert or participation with them, or any of’
them, from publishing any further statements regarding Houlihan Smith & Company, Ing,
Houlihan Smith Advisors, LLC, and all of their principals, employees, agents or representalives;

(2) A temporary, preliminary and permanent injunction ordering all Defendants to remove all
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statements regarding Houlihan Smith & Company, Ine., Houlihan Smith Advisors, LLC, and all
of their principals, employees, agents or representatives; (3) A temporary, preliminary and
permanent injunction blocking the publication on any of website operated by Defendants by the
individuals and/or entities respensible for the defamatory publications at issue in this case; (4) A
temporary, preliminary and permanent injunction against the Website Defendants from
continuing to disseminate, pubiish, use or republish the defamatory statements and to remove
any and all reference to the clefmﬁatory statemnents from the chsiicsi including but not limited
to any use of names, words, designations or symbols consisting or otherwise similar o the
Houliban Marks, marks, service marks, names and identitics of Plaintifl’s principals, employees,
agents, and representatives from any HTML text, buried code, metatags, scarch terms, keywords,
key terms, hit generating pages, or any other device uséd, intended, or likely to cause any
website of Defendants to associate the Plaintiffs with the defamatory materials at issue here or
the intellectual property rights; (5) An order compelling the Website Defendants to immediately
provide Plaintiffs with al} information concerning the individuals and/or entities that have
published the defamatory materials, including their IP address, name, address, telephone number,
email address and any other information necessary to identify the individual and/or entity
responsible for the defamatory statements about Plaintiffs and their agents; (6) An award of
compensatory damages in an amount to be proven at trial, but in ne event less than $50,600
against all Defendants, jointly and severally, plus punitive damages, interest, costs and attoraeys’

fees; and (7) All other relief (o which Plaintiffs are entitled.
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COUNT IIN
VIOLATION OF THE ILLINOIS TRADEMARIC REGISTRATION
AND PROTECTION ACT; INJURY TO BUSINESS REPUTATION;
DILUTION, 765 ILCS 1036/1 ET' SEQ. AGAINST ALL DEFENDANTS

65.  Plaintiffs incorporate and re-allege paragraphs 1 through 53 as though fully set
forth herein.

60. By reasen of Plaintiffs’ extensive labor, efforts, advertising and exclusive and
consistent use of the Houlihan Marks, trade name, and service mark in connection with
Plaintiffs’ services since at least 1996, they have become famous and distinctive throughout the
state of Iliinois.

67.  Plaintiffs have advertised their services in conneétion with the Houlihan Marks
throughout the State of 1llinois through the internct, clectronic mailings, printed materials, and
otherwise.

68.  Plaintiffs have advertised and used the Floulthan Marks in all aspects of their
business, including investment banking, valuations, fatrness and solvency opinions, solvency and
capital adequacy opinions, securitics, corporate governance, private placement, assct
management, and other related financial channels and trades consistently and exclusively since at
least 1996, They are not aware of the use of the same or similar mark by any third parties, unless
otherwise stated in this Complaint.

69, The Houlihan Marks are registered with the United States Patent and Trademark
Office and on the principal register,

70, The Defendants” wiliful and unauthorized use of the Houlihan Marks in
commerce, as set forth above, which occurred afler they acquired fame and distinetiveness, have

diluted and tarnished and will, unless restrained, continue to dilute and tarnish the distinctive
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quality of the Houlihan Marks by destroying the association between them and Plaintiffs’
reputable investment banking, financial and other services.

71.  The Defendants are and continue to trade on Plain{iffs’ reputation and to cause
difution and tarnishment of the Houlihan Marks with malice and without anthorization.

72. The Defendants’ actions are wiliful and in bad faith, in violation of the Illinois
Trademark Registration and Protection Act, See 765 ILCS 1036/65; fjuwry (o Business
Reputation, Dilution.

73, The Defendants’ conduct has directly and proximately caused Plaintiffs to suffer
irreparable damage and wili, unless enjoined by this Court, continue to cause Plaintifls to suffer
damages that cannot be adequately remedied at law.

74, The Website Defendants are not using, reproducing, copying, or otherwise
misappropriating the Houlihan Marks or mark in comparative commercial advertising for non-
commercial use, or in any form of news reporting or news commentary,

WHEREFORE, Plaintiffs respeetfully pray that the Court grant them:

(1) A temporary, preliminary and permanent injunction prohibiting all Defendants, their agents,

servants, employees and/or all persons acling in concert or participation with them, or any of
them, from using, reproducing, copying, or otherwise associating any of the statements regarding
Houlihan Smith & Company, Ine, Houlihan Smith Advisors, LLC, and all of their principals,
employees, agents or representatives at issue in this action with the Houlihan Marks or Mark;

(2) A temporary, preliminary and permanent injunction ordering all Defendants to remove all
statements regarding Houlihan Smith & Company, Inc., Houlihan Smith Advisors, 1LC, and all
of their principals, employees, agents or representatives, from all Websites that use, reproduce,

copy, or otherwise associate the Houlihan Marks or mark in connection with the defamatory
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pos.tings; (3) A i'e;mporary, preliminary and permanent injunction blocking the continued
publication, use, reproduction, copying, or association of the defamatory materials with the
Houlihan Marks or mark on any of website operated by the Website Delendants; (4) A
temporary, nreliminary and permanent injunction against the Website Defendants from
continuing to disseminate, publish, use or republish the defamatory statements and to remove
any and all re‘ferencq to the defamatory statements from the Websites, including but vot limited
to any usc of names, words, designations or symbols consisting or otherwise similar to the
Houlihan Marks, marks, service marks, names and identities of Plaintiff’s principals, employees,
agents, and representatives from any HTML text, buried code, metatags, scarch terms, keywords,
key terms, hit generating pages, or any other device used, intended, or likely to cause any
website of Defendants to associate the Plaintiffs with the defamatory materials at 1ssue here or
the intellectual property rights; (5) Judgment in favor of Plaintiffs and against the Website
Defendants, jointly and severally, in an amount not to exceed three times the damage to
Plaintiffs, and their reasonable attorneys’ fees, but in no event less than $50,000, plus punitive
damages, interest, costs and attorneys’ fees; and (6) All other relief to which Plaintilfs are
entitled.

COUNT }V

VIOLATION OF THE ILLINOIS RIGHT OF PUBLICITY ACT,
765 YL.CS 1075/1, ET' SEQ., AGAINST THE WEBSITE DEFENDANTS

75. Plaintiffys incorporate and re-allege paragraphs 1 through 53 as though fully set
forth herein.

76.  The principals, employees, agents, and representatives of PlaintifTs have the
exclusive and inherent right to control the use and commercial use of their name, identity, and

likeness. The Right to Publicity Act is a law pertaining to intellectual property.
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77.  Inlllinois, an individual’s right of publicity is governed by the [Hlinois Right of
Publicity Act, 765 1LCS 1075/1 et seq. (the “RPA™). The RPA defines “Identity” as “any
attribute of an individual that serves to identify that individual to an ordinary, reasonable viewer
or listerner, including but not limited to (i) name, (ii) signature, (i) photograph, (iv) Image, (v)
likeness, or (vi) voice.” 765 ILCS 1075/5. The term “Name™ as used in the RPA means “the
actual name or other name by w11i§]1 an individual is known that is intended to identify that
individual.” 765 H.CS 1075/5.

78, The RPA limits the right of anyone to use an individual’s identity, providing, in
part: (a) A person may not use an individual’s identity for commercial purpeses during the
individual’s lifetime without having obtained previous written consent from the appropriate
person or persons....” 765 ILCS 1075/30.

79.  The right of publicity of the individuals identified in the postings on the Websites
and used without permission by the Website Defendants constitutes a property right under the
Hlinois Right to Publicity Act, 765 1LCS 1075/1, et seq.

30, The Website Defendants’ use of the identities of Plaintiffs’ principals, employees,
agents, and representatives in association with the defamatory and disparaging statements on the
websites for commercial purposes and without their consent or authorization,

81.  The Website Defendants’ impermissible use has placed, and continue to place,
Plaintiffs" principals, employees, agents or representatives in a false light before the public,
harming their reputations and good will, personally and professionally.

82.  The Defendants’ false statements are highly offensive o reasenable persons,



83, The Website Defendants have and continue (o violate the right of publicity of
Plaintiffs’ principals, employees, agents and representatives who are specifically named in the
Websites. They do so 24 howrs a day, seven days a week, throughout the world, -

84, The Website Defendants have, without consent of Plaintiffs’ principals, agents,
employces and representatives, appropriated to their own use commercial or benefit the name or
likeness of Plaintiffs’ principals, agents, cmployees and representatives identified in the
Websites.

85.  In addition to the personal and substantial harm caused to these individuals
because of the Website Defendants’ malicious use of the individuals’ right of publicity, they
have also suffered and continue to suffer harm in the practice of their professions and businesses.

86.  The RPA entitles PlaintilTs to injunctive reliel against the Website Defendants’
continued untawful use of the identities and names of the principals, empleyees, agents, and
representatives identified on the Websites. 765 1ILCS 1075/50.

87.  The RPA entitles Plainti{ls as the representatives of their principals, employees,
agents, and representatives 1o an award of damages, punitive damages, reasonable attorneys’ :i'cés
and costs. 765 ILCS 1075/40 and 55.

WHEREFQORE, Plainti{ls respectfully pray that the Courl grant them:

(1) A temporary, preliminary and permanent injunction prohibiting all Delendants, their agents,
servants, employees and/or all persons acting in concert or participation with them, or any of
thern, from publishing, republishing, using, reproducing, copying or otherwise taking advantage
of the right _of publicity of Plaintiffs’ principals, employees, agents and representatives identified
by name or implication on the Websites; (2) A temporary, preliminary and permanent

injunction ordering all Defendants to remove all statements that name or otherwise identify any
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principals, employees, agents or representatives of Plaintiffs from all Websites; (3) A
temporary, preliminary and permanent injunction barring the Website Defendants from
c.mltinuing to publish any statements en their Websites that name or otherwise identify Plaintiffs’
principals, employees, agents or representatives; (4) A temporary, preliminary and permanent
injunction against the Website Defendants from continuing to disseminate, publish; use or
republish the defamatory statements and to remove any and all reference (o the defamatory
statements from the Websites, including but not limited to any use of names, words, designations
or symbols consisting or otherwise similar to the Houlihan Marks, marks, service marks, names
and identities of Plaintiff’s principals, employces, agents, and representatives from any HTML
text, buried code, metatags, search terms, keywords, key terms, hit generating pages, or any other
device used, intended, or likely to cause any website of Defendants to associate the Plaintilfs
with the defamatory materials at issue here or the intellectual property rights; (5) An order
compelling the Website Defendants to immediately provide Plamntilfs with ali infm‘nmtion
concerning the individuals and/or entities that have published the defamatory materials,
including their IP address, name, address, telephone number, email address and any other
information necessary to identify the individual and/or entity responsible for the defamatory
statements about Plaintiffs and their agents; (6) An award of compensatory damages in an
amount to be proven at trial, but in no cvent less than $50,000, against the Website Defendants,
jointly and severally, plus punitive damages, interest, costs and attorneys’ fees; and (7) All other
relief to which Plaintiffs are entitled.

COUNT YV

INTENTIONAL INTERFERENCE WITH PROSPECTIVE BUSINESS
OPPORTUNITIES AGAINST THE DEFENDANTS

88.  Plaintiffs incorporate and re-allege paragraphs 1 through 53 as though fully set

forth herem.
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89, The Jane and John Doe Defendants’ conduct detailed above, and on information
and beliel their yet-undiscovered conduct, is extreme and outrageous.

90.  Through the intentional conduct deseribed in this Verified Complaint, the Jane
and John Doe Defendants intend to inflict severe harm upon Plaintiffs in order to inhibit third-
parties and potential customers of Plaintiffs from using their services, and are further aware that
there is at least a high probability that their conduct will cause third parties and potential
customers 1o cease or avoid deing business with Plaintiffs,

91.  Plaintiffs’ business relationships constitute a property interest and, as such, are
entitled to protection from unjustified tampering by another.

92, Plaintiffs have a reasonable expectancy of entering into a valid business
relationship with entitics and individuals who have read or will read the defamatory postings on
the Websites.

93, The Jane and John Doe Defendants are aware of Plaintifls’ expectancy of entering
inte a valid business relationship with such entities and individuals.

04, The Jane and John Doe Defendants® intentional, reckless and unjustified
interference has prevented and will prevent Houlihan from realizing upon its business
gxpc—:ctancy.

95, Plaintiffs have been damaged as a direct result of the conduct of the Jane and John
Doe Defendants.

WHEREFORE, Plaintiffs respectfully pray that the Court grant them:

(1) A temporary, preliminary and permanent injunction as set Torth in Count I; (2) An order
compelling the Website Defendants to immediately provide Plaintiffs with all information

concerning the individuals and/or entities that have published the defamatory materials,
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including their IP address, name, address, telephone number, email address and any other
information necessary to identify the individual and/or entity responsible for the defamatory
statements about Plaintiffs and their agents; (3) An award of compensatory damages in an
amount to be proven at trial, but in no event less than $50,000 against all Defendants, jointly and
severally, plus punitive damages, interest, and costs; and (4) All other relief to which Plaintiffs
arc entitled.

COUNT VI

VIOLATION OF THE ILLINOIS UNIFORM DECEPTIVE
TRADE PRACTICES ACT, 815 ILCS 510/1 ET SEQ., AGAINST ALL DEFENDANTS

96.  Plaintiffs incorporate and re-allege paragraphs 1 through 53 as though fully set
forth herein.

97. Defendants have violated the {llinois Uniform Deceptive Trade Practices Act, 8§15
ILCS 51072, because: (a) the postings disparage the services and businc-ss of Houlihan by false
and misleading representations of fact; (b) the postings falsely represent that Houliban’s services
are of a particular standard or quality, and (¢} the Delendants have otherwise engaged in conduct
which has created a likelihood of confusion or misunderstanding related to Houlihan's services.
815 ILCS 510/2(a).

98. The Jane and John Doe Defendants have and continue fo male, publish and
disseminate false, misleading and/or disparaging postings regarding Houlthan’s services and
business throughout the world.

99.  Oninformation and belief, the false, misleading and/or disparaging postings were
made by the Jane and John Doe Defendants in the course of hisfher/its business, vocation or
occupation.

100.  The Website Defendants have and continue to make, publish and disseminate

false, misleading and/or disparaging postings regarding Houlihan’s services and business
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through the world by including their own original content to “metatags” contained in the HTML,
script which was autbored by them and/or their eperators.

101.  Further, the Website Defendants have and continue to malicicusly publish and
disseminate the false, misicading and/or disparaging postings of the Jane and John Doe
Defendants regarding Houlihan’s services and business throughout the world.

102.  The Website Defendants have been informed and are aware of the deceptive
character of the postings.

103, The Website Defendants have and continue to make, publish and disseminate
these postings in the course of their business, vocation or occupation.

104.  The continued dissemination of the false, misleading and/or disparaging
materials by the Defendants will harm Plaintiffs and their principals, employces, agents and
representatives in the operation of their business and provision of services. Plaintifls have
already incurred significant damages as a result of the statements and there exists a more than
reasonable probability that the damages will continue or increase as a result of the Defendants’
continued making, publication and dissemination of the false statements.

WHEREFORE, Plaintiffs respectfully pray that the Court grant them:

(1) A temporary, preliminary and permanent injunction prohibiting all Defendants, their agents,
servants, employees and/or all persons acting in concert or participation with them, or any of
thern, from publishing any further statements regarding Houliban Smith & Company, Inc,
Houlihan Smith Advisors, LLC, and all of their principals, cmployees, agents or representatives;
(2) A temporary, preliminary and permanent injunciion ordering all Defendants to remove all
statements regarding Houlihan Smith & Company, inc., Houlthan Smith Advisors, LLC, and all

of their principals, employees, agents or representatives, from all websites where they have



posted such statements; (3) A temporary, preliminary and permanent injunction blocking the
publication on any of website operated by Defendants by the individuals and/or entities
responsible for the defamatory publications at issue in this case; (4) A temporary, preliminary
and permanent injunction against the Website Defendants from continuing to disseminate,
publish, use or republish the defamatory statements and to remove any and all reference to the
delamatory statements from the Websites, including but not limited to any use of names, words,
designations or symbols consisting or otherwise similar to the Houlihan Marks, marks, service
marks, names and identities of Plaintiff’s principals, employees, agents, and representatives from
any HTML text, buried code, metatags, search ferms, keywords, key terms, hit generatin g pages,
or any other device used, intended, or likely o cause any website of Defendants to associate the
Plaintiffs with the defamatory materials at issue here or the intellectual property rights; (5) An
order compelling the Website Defendants to immediately provide Plaintiffs with all information
concerning the individuals and/or entities that have published the defamatory materials,
including their [P address, name, address, telephone number, email address and any other
mformation necessary to identify the individual and/or entity responsible for the defamatory
statements about Plaintiffs and their agents; (6) An award of compensatory damages in an
amount o be proven at trial, but in no event less than $50,000 against all Defendants, jointly and
severally, plus punitive damages, interest, costs and attorneys’ fees; and (7) All other relicf (o
which Plaintiffs are entitied.

COUNT VN

VIOLATTON OF THE ILLINOIS CONSUMER FRAUD AND DECEPTIVE TRADE
PRACTICES ACT, 815 1L.CS 505/1 KT SEQ., AGAINST ALL DEFENDANTS,

105, Plamiiffs incorporate and re-allege paragraphs | through 53, and in Count V1

paragraphs 97 through 104, as though fully set forth herein.
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106, The Defendants’ conduct that vielates the Illinois Uniform Deceptive Trade
Practices Act also gives rise (o a claim under the Hlinois Consumer Fraud and Deceptive
Business Practices Act, which provides that it is unlawful to engage in “[u]nfair metheds
of competition and unfair or deceptive acts or practices, including but not limited to the use
or employment of any deception fraud, false pretense, false promise, misrepresentation or
the concealment, supprcssi.on or omission of any material fact, with intent that others rely
upon the concealment, suppression or omission of such material fact, or the use or
employment of any praciice described in Section 2 of the “Uniform Deceptive rade
Practices Act.”...” 815 1LCS 505/2.

107.  Houlikan is entitled to actual and punitive damages, injunctive refef and, if it
prevails, reasonable attorneys’ fees, 815 ILCS 505/10aa) and {c) (emphasis added).

WHEREFORE, Plaintiffs rcsﬁecl:(‘ul]y pray that the Courl grant them: (1) A temporary,
preliminary and permanent injunction prohibiting all Defendants, their agents, servants,
employees and/or all persons acting in concert or participation with them, or any of them, from
publishing any further statements regarding Houlihan Smith & Company, Ine, Houlihan Smith
Advisors, LIC, and all of their principals, employees, agenis or representatives; (2} A
femporary, preliminary and permanent injunction ordering all Delendants to remove all
statements regarding Houlihan Smith & Company, Inc., Houlihan Smith Advisors, LLC, and al}
of their principals, employces, agents or representatives, from all websites where they have
posted such statements; (3) A temporary, preliminary and permanent injunction blocking the
publication on any of website operated by Defendants by the individuals and/or entities
responsible for the defamatory publications at issuc in this case; (4) A temporary, preliminary

and permanent injunction against the Website Defendants from continuing to disseminate,
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publish, use or republish the defamatory statements and to remove any and all reference to the
defamatory statements from the Websites, inchuding buf not limited o any use of names, words,
designations or symbols consisting or otherwise similar to the Houlihan Marks, marks, service
marks, names and identities of Plaintiff’s principals, employees, agents, and representatives from
any HTML text, buried code, metatags, search terms, keywords, key terms, hit generating pages,
or any other device used, intended, or likely to cause any website of Defendants to associate the
Plaintiffs with the defamatory materials at issue here or the intellectual property rights; (5) An
order compelling the Website Defendants to immediately provide Plaintiffs with all information
concerning the individuals and/er entities that have published the defamatory materials,
including their IP address, name, address, telephone number, emai! address and any other
information necessary to identify the individual and/or entity responsible for the defamatory
statements about Plaintiffs and their agents; (6) An award of compensatory damages in an
amount to be proven at trial, but in no event less than $50,000 against all Defendants, jointly and
severally, plus punitive damages, inferest, costs and attorneys” fees; and (7) All other relief to
which Plaintiffs are entitied.

COUNT VIII

COMMON LAW MISAPPROPRIATION OF INTELLECTUAL PROPERTY RIGUHTS
AGAINST ALL DEFENDANTS

108, Plaintiffs incorporate and re-allege paragraphs 1 through 53 as though Fully set
forth herein,

109, Defendants have misappropriated the Plaintiffs’ right to control their name and
reputation by making, publishing and disseminating statements that (2) disparage the services
and business of Houlihan by false and misleading representations of fact; and (b) misappropriate

the Houlihan Mark.



110, The Plaintiffs have a property right in the exclusive use of the Houlihan Mark, in
thelr own reputation, and in their current and future clients and business.

111, The Jane and John Doe Defendants have and continue to make, publish and
disseminate lalse, misleading and/or disparaging postings regarding Houtihan’s services and
business throughout the world.

112, In doing s0, the Jane and John Defendants have misappropriated the Houlihan
Mark and the Plaintiffs’ reputation, and severely and negatively impacted the ability of the
Plaintiffs to utilize both in retaining and attracting clients and business,

113, The Website Defendants have and continue to make, publish and disseminate
false, misleading and/or disparaging postings regarding Houlihan’s services and business
through the world by including their own original content 1o “metatags” contained in the HTMI,
script which was authored by them and/or their operators.

114, Further, the Website Defendants have and continue to publish and disseminate the
false, misleading and/or disparaging postings of the Jane and John Doe Defendants regarding
Houlihan's services and business through the world.

115, The Website Defendants’ actions have been undertaken in an effort to increase
traflic. to their own Websites, and hence to increase advertising and other revenue,

116.  In deing so, the Website Defendants have misappropriated the Foulihan Mark and
the Plaintiffs’ reputation, and scverely and negatively impacted the ability of the Plaintiffs to
utitize both in retaining and attracting clients and business.

117, The continued disseminalion of the [alse, misleading and/or digparaging materials
by the Defendants will harm Plaintiffs and their principals, employees, agents and

representatives i the operation of their business and provision of services. Plaintiffs have
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already incurred significant damages as a result of the statements and there exists a more than
reasonable probability that the damages witl continue or increase as a result of the Defendants’
continued making, publication and dissemination of the false statements.

WHEREFORE, Plaintiffs respectfully pray that the Court grant themn: (1) A temporary,
preliminary and permanent injunction prohibiting all Defendants, their agents, scrvants,
employees and/or all persons acting in concert or participation with them, or any of them, from
publishing any further statements regarding Houlihan Smith & Company, Inc, Houlihan Smith
Advisors, LLC, and all of their principals, employees, agents or representatives; (2) A
temporary, preliminary and permanent injunction ordering all Defendants to remove all
statements regarding Moulihan Smith & Company, Inc., Houlihan Smith Advisors, LL1.C, and all
of their principals, employees, agents or representatives, from all websites where they have
posted such statements; {3} A temporary, preliminary and permanent injunction blocking the
publication on any of website operated by Defendants by the individuals and/or entities
responsible for the defamatory publications at issue in this case; (4) A temporary, preliminary
and permanent injunction against the Website Defendants from continuing (o disseminate,
publish, use or republish the defamatory statements and fo remove any and all reference to the
defamatory statements {rom the W cbsitgs,. including but not limited to any usc of names, words,
designations or symbols consisting or otherwise similar to the Houlihan Marks, marks, service
marks, names and identities of Plaintifl’s principals, employees, agents, and representatives from
any HTML text, buried code, metatags, search terms, keywords, key terms, hit gencratling pages,
or any other device used, intended, or likely 1o cause any website of Defendants (o associate the
Plamtiffs with the defamatory materials at issue here or the intellectual property rights; (5) An

order compelling the Website Defendants to immediately provide Plaintiffs with all information



concerning the individuals and/or entities that have published the defamatory materials,
including their IP address, name, address, telephone number, email address and any other
information necessary to identify the individual and/or entity responsible for the defamatory
statements about Plaintiffs and their agents; (6) An award of compensatory damages in an
ameunt to be proven at trial, but in no cvent less than $50,000 against all Defendants, jointly and
severally, plus punitive damages, intereét, and costs; and (7) All other relief to which Plaintiffs
are entitled.

COUNT IX
INJUNCTIVE RELIEF AGAINST ALL DEFENDANTS

118, Plaintiffs incorporate and re-atlege paragraphs 1 through 117 as though Tuily set
forth herein.

119, Plamufls are entitled to an injunction ordering the Defendants 1o remove, or block
access to, all defamatory postings from the Websites,

120, Plaintiffs have a clearly ascertainable right in need of protection because it has the
right to operate its company free from unlawful interference, defamatory and other uniawfully
derogatory postings.

121, Neither Plamtiffs nor their principals, employees, agenls or representatives have
an adequate remedy at law because no monctary award can remedy the significant harm the
defamatory pestings have already caused Plaintiffs and continue to cause Plaintiffs every day the
defarnatory postings remain on the Websites. Plaintiffs do not have a complete, clear, practical
and. efficient remedy.

122, Plaintiffs have a likelihood of success on the merits of their claim for the

statements constitute defamation per se as alleged above and the Website Defendants’ conduct
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aiding and abetting the publication and continued dissemination of the defamatory comments
does not insulate it from liability or entry of injunctive relief.

123, "The balance of harms lavors Plaintiff and its principals, employees, agents and
representatives because they are suffering immeasurable harm as a result of the postings and they
do not have the right to confront the malcontents because of the anonymous nature of the
postings on the Websties,

124, There is no harm to the Jane and John Doe Defendants as they are not privilege or
otherwise authorized to publish defamatory statements about Houliban, its principals, employees,
agents or representatives. They do not enjoy any First Amendment rights to disseminate
defamatory materials throughout the world.

125. The Website Defendants also suffer no harm or prejudice. They have the right to
remove or block access to the defamatory materials per the Terms of Service Agreements.
Iurther, the cannot be held liable for the deletion or removal of harassing information, such as
set forth in the postings at issue here.

WHEREFORE, Plaintifl respectfully prays that the Court grant the following relief: (M
In addition to the relief sought in Counts I through VIII, a temporary, preliminary and permanent
injunction prohibiting Defendants, their agents, servants, employees and/or all persons acting in
concert or participation with them, or any of them, from publishing any further statements
regarding Houlihan Smith & Company, Ine, Houlihan Smith Advisors, LLC, and any of their
principals, employces, agents or representatives; (2) An order requiring Defendants to remove
all statements regarding Houlihar Smith & Company, Inc., Houlihan Smith Advisors, LI.C, and
any of their principals, employees, agents or representatives from all websites where Defendants

have posted such statements; (3) An order to third party websites where Defendants have posted
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their defamatory statements that all such material be taken down immediately, that ali accounts
controlled by Defendants be deactivated, and that those third partics take reasonable, available
steps to prevent Defendants from posting further statements; and (4) All other reliel to which
Plaintiff is entitled.

HOULIHAN SMITH & COMPANY, INC.®
AND HOULIHAN S ffITI] ADVL‘;ORS LLC

A e

One of Their Atiomey%
Richard P. Darke

Rosanne Ciambrone

Duane Morris LLP

190 8, LaSalle St., Suite 3700
Chicago, . 60603

(3123 499-6700

(312) 499-6701 (fax)

Tirm Id. No.: 38820
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Under penaltics as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are frue and
correct, except as fo those maiters stated to be on information and belief, and as to such matters
the undersigmed certifies as aforesaid that he verily believes the same to be true,

/MW% Sy

Andrew Smith

(res et

DMIZ152257.4




SECTION 1-109 VERIFICATION

Under penaliies as provided by Jaw pursnant 1o Section 1109 of the Code of Civil
Procedure, the undersigned cenifies that the statements set forth in this instrument are true and
correct, except as o those matiers stated to be on information and belief, and a8 (o such matlers

the widersisned cortifies as aforesald that be verily belleves the same (0 be true.
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