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August 12, 2004

Hon. Doug Dean
Colorado Division of Insurance
1560 Broadway, Suite 850
Denver, CO 80202

Hon. J. P. Schmidt
Hawaii Division of Insurance
335 Merchant St. Room 213
Honolulu, HI 96813

Hon. Alice Molasky-Arman
Nevada Division of Insurance
788 Fairview Drive
Carson City, NV 89701-5753

Hon. Alfred W. Gross
Virginia Bureau of Insurance
PO Box 1157
Richmond, VA 23218

Re:

Home Buyers Warranty Companies

Dear Commissioners:
We have done a preliminary investigation into the practices of certain home warranty insurance
companies and the mandatory arbitration process that is the most prominent feature of the home
warranty program. These companies provide liability insurance to homebuilders in the guise of
“home warranties.” We have found very low claim payouts and questionable relationships
among the entities involved. Based upon our preliminary investigation, we request that your
departments initiate market conduct examinations of HBW Holdings Group: 2-10 Home Buyers
Warranty of Virginia; 2-10 HBW of Nevada; National Home Insurance Co RRG of Colorado;
and Residential Ins Co RRG of Hawaii.
It is our belief that the Home Buyers Warranty (HBW) companies are improperly shielding
homebuilders from liability for construction defects by directing claims disputes to a biased
mandatory arbitration system. Specifically, HBW requires consumers to arbitrate disputes
through Construction Arbitration Services (CAS). We have learned that CAS is co-owned by
Marshall Lippman, a one-time lawyer who was disbarred by the state of New York for, among
other things, stealing from clients. As is explained in greater detail below, diverting construction
liability disputes from the public courts to a private, non-transparent adjudication system
presents a tremendous opportunity for abuse. It is imperative that regulators scrutinize this
process as soon as possible.
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A. The Dangers to Consumers of Mandatory Arbitration Clauses
Advertising literature that HBW directs to homebuilders emphasizes the importance of
mandatory arbitration to its “asset protection program.” According to one of HBW’s brochures,
mandatory arbitration “reduces lawsuits” and “reduces exposure for out of pocket legal
expenses.” See Exhibit 1. There is nothing wrong with parties agreeing to arbitrate disputes to
reduce the transaction costs of claims resolution. What is of concern to us is the use of an unfair
mandatory arbitration system to reduce the amount of money paid out to claimants.
Arbitration was originally conceived as a way for businesses to settle legal disputes between
each other. It was thought that referring cases to an impartial expert, rather than to judges and lay
jurors, would remove the need for lengthy, conflicting testimony on business customs or the
quality of goods or workmanship.
In the business-to-business context, where both parties are sophisticated and on an equal footing,
neither party can dominate the process. But when arbitration is imposed by a business upon a
consumer, the business can exert influence on case outcomes by selecting the arbitrator. When
the business picks the arbitrator, the arbitrator’s incentive is not to be impartial but to render
decisions that the business approves of. A truly impartial provider could not expect to be
assigned future cases by that business. Legal experts refer to this dynamic as the “repeat-player
effect.” Companies can also direct business to arbitrators with experience in their industry, which
guarantees a more sympathetic hearing than they would get from a judge or jury.
Multiplying the dangers of mandatory arbitration in the home warranty context is the very
unusual circumstance in which HBW requires arbitration. Currently many states permit insurers
to require arbitration of first-party disputes—that is, disputes between the insured and insurer.
HBW, by inserting an arbitration clause into closing papers signed by a homebuilder and
homebuyer, ensures that disputes with a third-party litigant are arbitrated. An insurer hoping to
maintain goodwill and retain current customers has greater incentive to fairly resolve first-party
claim disputes than does an insurer dealing with third parties.
It is our suspicion that, because of its mandatory arbitration system, HBW is able to consistently
deny or underpay valid claims. We do not have proof. But we note that loss ratios for these
companies are low: in 2003, a 49% loss ratio for National Home; 32% for Residential Ins. Co.;
and 52% for 2-10 HBW of NV. Our suspicion is further heightened by the unusual history of
Construction Arbitration Services, and by its disgraced part-owner and general counsel, Marshall
Lippman.
B. Construction Arbitration Services
About a decade ago, companies realized that they could take advantage of arbitration’s “repeatplayer effect” and “sympathy effect” to reduce their liability exposure. At that time, only one
major arbitration provider was available, the not- for-profit American Arbitration Association
(AAA). But with the advent of widespread mandatory arbitration of consumer disputes, newer,
for-profit arbitration providers emerged. One of them was Construction Arbitration Services.
Unlike AAA, which was formed as a public service and whose procedures only serendipitously
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provide an advantage to businesses over consumers, CAS was apparently formed with the
specific purpose of catering to the needs of homebuilders and their insurers in deflecting claims
by homebuyers
We infer this from a number of factors:
•

Timing. CAS did not exist until the mandatory arbitration of consumer claims became
common.

•

Irregular Procedures. Unlike the American Arbitration Association, CAS does not
provide parties with any opportunity to strike or challenge proffered arbitrators based
upon their potential bias. AAA will give parties the resumes of ten potential arbitrators,
allow each side to strike three names, and then rank the remaining arbitrators in order of
preference. CAS simply appoints an arbitrator and does not routinely provide his or her
resume.
At least one attorney has reported experiences with CAS that struck him has irregular.
His account is appended hereto as Exhibit 2.

•

Absence of B2B Dispute Resolution. Unlike the American Arbitration Association,
which handled disputes among construction industry businesses (e.g. developers,
contractors, subcontractors, architects) before it handled consumer disputes, CAS doesn’t
seek business-to-business cases, nor seek cases for submission on a post-dispute basis.

•

Costs to Consumers. In the early days of mandatory arbitration, companies benefited
from a cost barrier—the high fees for arbitration prevented consumers from asserting
claims. An outcry by consumer advocates led to a reversal of this policy by major
arbitration providers. AAA has set consumer filing fees in most cases at between $125
and $375, requiring the business to pay the remainder. National Arbitration Forum
followed suit. Judicial Arbitration and Mediation Services (JAMS) requires the business
to pay all fees. Yet CAS requires the consumer to pay the entire filing fee—$500, or
more in complex cases.

•

Failure to Comply with California Disclosure Law. In California, § 1281.96 of the Code
of Civil Procedure requires any private arbitration company that administers consumer
arbitration to collect and make available certain information relating to each consumer
arbitration. A letter from Public Citizen drafted on March 23, 2004 requesting
documentation of the disclosures required by California Code of Civil Procedure
§1281.96 was acknowledged and denied. The response (dated March 31, 2004) opined,
ludicrously, that the statute does not apply because CAS does not administer consumer
arbitration cases. See Exhibit 3. This is not the position taken by AAA, which has a 329page disclosure on its website. As arbitration providers are increasingly replacing the
court system, it is important that these unregulated companies operate transparently.

•

Ownership. The two shareholders of CAS are Marshall Lippman and Lester Wolff.
Lippman and Wolff own a group of arbitration service companies which they collectively
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call the Impartial Services Group. One, the National Center for Dispute Settlement,
competes with the Better Business Bureau to arbitrate auto warranty claims. They also
are associated with other companies, including the National Institute of Continuing
Medical Education, LLC and Elections Unlimited, LLC. All of the Lippman/Wolff
owned companies share the same address: 2777 Stemmons Freeway, Suite 1425, Dallas,
Texas 75207.
According to his biography on the CAS website, Lester B. Wolff formerly worked for
Homeowners Warranty Corporation, the now-defunct insurer that provided the same type
of policies as HBW. His previous association with such a company casts serious doubt as
to whether CAS can truly be impartial in deciding construction liability cases.
Marshall Lippman, an owner of and General Counsel for CAS, is a disbarred attorney.
He was disbarred in the state of New York in 1997 for intentionally converting client
funds, egregiously neglecting client matters, lying under oath to the hearing panel and
failing to cooperate with the investigation of his case. See Exhibit 4. Reciprocal
disbarment was ordered in the District of Columbia in 2002. See Exhibit 5. Yet Lippman
has on more than one occasion filed perjurious affidavits claiming that he is still a
licensed attorney in the District of Columbia. See Exhibit 6.
Mr. Lippman’s position in CAS is analogous to that of a supervisory judge in a court
system. If you are one of the many thousands of Americans who buy newly constructed
homes each year, Mr. Lippman wields more influence over your life than the Chief
Justice of the United States. It is simply shocking that someone with this record of
dishonesty has been entrusted by insurers with so much power.
Finally, it is clear from the long list of business concerns operated by Lippman and Wolff
that arbitration is one of several money- making ventures they operate, and that CAS does
not have the public-service orientation that characterizes the American Arbitration
Association.
C. Arbitration Clauses in Ins urance Contracts Violate Hawaii and Virginia Law
Laws in eleven states prohibit mandatory arbitration in insurance contracts (those states are
Arkansas, Georgia, Hawaii, Kentucky, Louisiana, Nebraska, Oklahoma, South Carolina, South
Dakota, Virginia and Washington). In Hawaii and Virginia, statutes provide that “No insurance
contract…shall contain any condition, stipulation, or agreement… depriving the courts of this
[State/Commonwealth] of jurisdiction in actions against the insurer...” (HRS 431:10-221; Va.
Code Ann. 38.2-312) The warranties issued by HBW companies unquestionably meet the
statutory definition of insurance. The certificates of warranty coverage that they issue state that
the consumer is “insured by” the HBW company (See Exhibit 7) and the brochures for the 2-10
HBW Asset Protection Program state that the program “combines the proactive risk management
aspects of a third-party insured warranty with general liability insurance” for the builder. The
arbitration clause is contained in a document prepared by the insurer. See Exhibit 8.
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In a letter to a Texas state legislator, Marshall Lippman indicated that CAS arbitrated warranty
disputes in all fifty states. See Exhibit 9. While we do not know first-hand of any homebuyers
being forced into arbitration in Hawaii or Virginia, we must assume that this is likely and ask
that this possibility be investigated in those two states.
We appreciate your consideration of our request and ask that you keep us informed of any
actions taken by your departments to investigate and/or stop any consumer abuses by these
companies.
Respectfully submitted,

Jackson Williams,
Legislative Counsel, Public Citizen
and
Funded Consumer Representative to the NAIC
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