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PAUL ALAN LEVY, Pro Hac Vice Being Filed
Public Citizen Litigation Group

1600 20th Street, N.W.

Washington, D.C. 20009

Telephone: (202) 588-1000

Facsimile: (202) 588-7795

Email: plevy[at]citizen.org

MARK GOLDOWITZ, State Bar No. 96418
California Anti-SLAPP Project

2903 Sacramento Street

Berkeley, California 94702

Telephone: (510) 486-9123

Fascimile: (510) 486-9708

Email: mg[at]casp.net

Attorneys for Movant John Doe

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

In the Matter of the Subpoena Issued to)  CASE NO. 34-2012-00122374

Facebook in: )
)  Honorable David 1. Jones
NEWTON B. JONES, )
)
Plaintiff, ) AFFIDAVIT OF PAUL ALAN LEVY
)
V. )
) Date: June 28, 2012
JOHN DOE #1 et al., ) Time: 2 PM
) Department 53
Defendants. )
)

1. My name is Paul Alan Levy. I am lead counsel for John Doe # 1 in opposing the subpoena that
Newton B. Jones has served on Facebook secking her identifying information. Throughout this affidavit,
following my customary practice in cases involving subpoenas to identify Doe defendants, I use female
pronouns to refer to Doe, but only generically, without implying anything about Doe’s actual gender.

2. I first became aware of the subpoena in this case when I received a request for assistance from
a staff member at the Association for Union Democracy, a non-profit organization on whose Board of
Directors I have long served by virtue of my experience representing rank-and-file members of unions in
cases involving union governance, union discipline and similar issues. The AUD staff member showed me
a communication it had received from Doe seeking assistance.

3. 1 contacted the Doe and obtained a copy of the email notification that she had received from

-1- Affidavit of Paul Alan Levy
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Facebook. The notice had been sent to the Doe’s email address, which contains the Doe’s name. A copy
of that email, with the identifying email address redacted, is attached as Exhibit A.

4. The notification from Facebook included a copy of the subpoena from plaintiff Jones. A copy

of the subpoena is attached as Exhibit B.

~ 5. The email address to which the notice was sent was the same email address that the Doe was
using to communicate with me, which confirmed that my client s, in fact, the Doe who created the Facebook
page at issue in the case.

6. To further confirm my client’s identity, I asked her to send me a copy of her union card. She sent
me a card that identified her as a member of a local union of the Boilermakers. A copy of the card, with my
client’s name, identifying number, and local union number redacted, is attached as Exhibit C.

7. Through a contact in Kansas City, [ obtained a copy of the complaint from the state court for
Wyandotte County, Kansas. The entire complaint that he provided to me is attached as Exhibit D. My
contact indicated that there were no attachments to the complaint in the state court file.

8. On May 13, 2012, a Kansas City newspaper ran a story about the leadership of the International
Brotherhood of Boilermakers. A copy of the story is attached as Exhibit E. The story identifies Michael
Stapp, the senior attorney for plaintiff in this case, as the union’s general counsel.

9. Iasked counsel for plaintiff to send me a copy of the Facebook page over which their client had
sued. Ireceived the three pages attached as Exhibit F.

10. From my long experience representing union members and rank-and-file organizations in union
democracy cases, as well as service since about 1983 on the Board of Directors of the Association for Union
Democracy, I have become aware that many members of unions in the construction trades are afraid to be
publicly identified as opponents of the union leadership. This fear is not limited to construction unions, but
it is accentuated in those unions and some other unions where, as in the construction trades, workers
commonly obtain work through hiring halls that are operated by the union leadership. Such hiring halls have
referral rules that are supposed to avoid discrimination or retaliation, but, in my experience, members
working out of hiring halls commonly believe that business agents have various ways to favor their friends
and hurt their enemies despite the rules. I attach as Exhibit G a booklet published by the Association for

Union Democracy entitled Union Democracy in the Construction Trades, which discusses these problems,

-2- Affidavit of Paul Alan Levy
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as well as a pair of articles from the Association’s publication, Union Democracy Review (Exhibit H).

11. The very real fear of economic consequences from being identified with intra-union opposition
played a significant issue in a case I handled involving a rule adopted by the International Union of
Operating Engineers, requiring candidates with web sites relating to their campaigns for local union office
to “password protect” their sites so that only union members could gain access. Quigley v. Giblin, 569 F.3d
449 (D.C. Cir. 2009). Many members expressed concern about the prospect that information identifying
them as visiting the web sites of disfavored candidates might be revealed to the union leadership. During
the case, a former local union business agent revealed various ways in which a union official running a
hiring hall could exercise discretion to favor some members and disfavor others. An excerpt from his
affidavit is attached as Exhibit I. During a deposition of that union’s information technology director about
the union’s plans for running a remotely-operated password identification and authentication system, the
official acknowledged the importance of reassuring members that the identities of those visiting web sites
would not be retained, to meet the concern on the part of members of having their visits to certain web sites
tracked by the union. I attach an excerpt from the deposition transcript as Exhibit J.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true

and correct. Executed this 23rd day of May 2012, in Wa_shingl'on',' D.C.

-3- Affidavit of Paul Alan Levy




From:
To:
Date: Mon, / May 2012 09729:33 -0700
Subject: Legal Notice from Facebook
Dear Facebook User:

We represent Facebook, which received the attached subpoena seeking information associated
with your account.

Facebook is providing you this notice and will wait for 21 days before taking any action with
respect to the subpoena. If you do not provide me with a copy of a filed motion objecting to the
subpoena within 21 days, Facebook may process the subpoena and disclose information to the
extent permitted or required by law. Facebook processes non-governmental subpoenas to the
extent permitted or required by the federal Stored Communications Act, 18 U.S.C. ss 2701, et
seq., and any other applicable federal or state laws. Neither Facebook nor I can provide you with
legal advice. If you have questions about the subpoena, you should consult an attorney.

If you or your attorney wish to contest or object to the subpoena, you should contact the attorney
listed on the subpoena or the issuing court. Please send me a copy of any objections or pleadings
you file. Again, if you do not provide me with a copy of a filed motion objecting to the subpoena
within 21 days, Facebook may process this subpoena and disclose information in response.

If you do not object to the release of the information or records identified in the subpoena and
instead wish to affirmatively authorize the release of the information identified in the subpoena
in response to the subpoena, please respond directly to me or have your attorney contact me.

Regards,
Ryan
Ryan Spear [Perkins Coie LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099

@perkinscoie.com

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with Treasury Department and IRS
regulations, we inform you that, unless expressly indicated otherwise, any federal tax advice
contained in this communication (including any attachments) is not intended or written by
Perkins Coie LLP to be used, and cannot be used by the taxpayer, for the purpose of (i) avoiding
penalties that may be imposed on the taxpayer under the Internal Revenue Code or (i1)
promoting, marketing or recommending to another party any transaction or matter addressed

herein (or any attachments).
d ok ok ok ok ok ok k k%

NOTICE: This communication may contain privileged or other confidential information. If you
have received it in error, please advise the sender by reply email and immediately delete the
message and any attachments without copving or disclosing the contents. Thank you.

Levy Affidavit
Exhibit A
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SUBP-035

ATTORHEY OR PARTY WITHOUT ATTORNEY (Vame, State Bar rumbes. and ackivss) FOR COURT USE ONLY
 Michael J. Stapp iKS 1173
GaiRaNa s
sas City,
N LEPHOME MO 913-321-8884 FAX NO 913-321-2396
EMAILADORESS; mjs@blaKe-uhlig.com / jim@blake-uhlig.com
ATIORNEY FOR Mame). Newton B. Jones

Gourt for county in which discovery§:o be conducted: Sacramento

~

SUPERIOR COURT OF CALIFORNIA, COUNTY OF Sacramento
STREETADDRESS 720 Sth
MAILING ADDRESS

CITY. STATE, ANDZP CODE' G cramento, CA 95814
BRANOH NAME

treet :

Court in which action is pending: Distnct Court of VWandotte County, Kansas
Name of Court: District Court of Wyandotte County, Kansas
emeeTaporess, 710 N. 7th St

MAILING ADDRESS
CITY, STATE. AND 2P CO0E: K aneasg City, KS 66101
COUNTRY:

RY:
USA
pLANTIFFPETMONER: Newton B. Jones A CRTATCASE riuNm R R gy aEgna By ESet)

DEFENDANT/RESPONDENT: John Does #s 1-3 M i Q D ) 2 . 0 0 Ho’) 37 4

CASE NUMBER (of gction penting oulsioa Califomia)’

SUBPOENA FOR PRODUCTION OF BUSINESS RECORDS

IN AWUTSIDE CALIFORNIA 12CV535

THE PEQPLE OF JHE STATE OF CAL}ORN , TO (name, address, and telephone number of deponent, if known):
Cust. of Rec., Facebook, Inc., c/g/CSC, 2730 Gateway Qaks Dr., Ste. 100, Sacramento, CA 95833

1. YQU ARE ORDERED TO PRODUCE BUSINESS RECORDS described in item 3, as follows:

To (name of dépgs}:ion ofﬁced:tﬁeb'ert Schabert
On (date): May Tthry At (time): 9:00 AM PST
Location (address): 1414 Merkley Ave,, Ste. 2, W Sac., CA 95691
Do hot release the requested records to the deposition officer prior to the date and time stated above.

a. 7] by delivering a true, legible, and durable oopy of the business records described in item 3, enclosed in a sealed Inner
wrapper with the title and number of the action, name of witness, and date of subpoena clearly written on it. The inner
wrapper shall then be enclosed in an outer envelope or wrapper. sealed, and mailed to the deposition officer at tha
address tn item 1.

b. ] by delivering a true, legible, and durable copy of the business records described in item 3 to the deposition ofiicer at the
witness's address, on receipt of payment in cash or by check of the reasonable costs of preparing the copy, 23 determined
under Evidence Code section 1563(b). _

¢. ] by making the original business records described in item 3 available for inspection at your business address by the
atterney's representative and pemitting copying at your business address under reasanable ¢onditions during normat

business haurs.

2. The records are I be produced by the date and time shown in item 1 (bul not sooner than 20 days after the issuance of the
deposition subpoeria, or 15 days after service, whichever dale is ialer). Reasonable cosls of locating records, making them
available or copying them, and postage, If any, are recoverable as set forth in Evidence Code section 1563(b). The records must be
accompanied by an affidavit of the custodian or olher qualified witness pursuant fo Evidence Cade section 1561.

3. The records to be produced are described as follows (if electronically stored informalion is dernanded, the form or forms In which
aach type of information is to be produced may be Specifiad).

See Attachment 3 (Attachment A on Kansas-issued Subpoena)

Continued on Attachment 3 (use form MC-025).
4. Attorneys of record in this action or parties without attorneys are (name, address, telephone number, and name of party
represenied)’ Michael J. Stapp (KS 11735), 753 Stale Ave., Ste. 475, Kansas City, KS 66101, (913)
321-8884, representing Newton B. Jones (Plaintiff).

[T Continued an Attachment 4 (use form MC-025). Page 1of2
Fom Adeied t Manctr Une SUBPOENA FOR PRODUCTION OF BUSINESS RECORDS  CothofCl Pracears 56229 10-2020 0
SUBR.035 [Rev January 1, 2012) IN ACTION PENDING OUTSIDE CALIFORNIA Guvvmomboqo.lgweeon'

Levy Affidavit
Exhibit B
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SUBP-035
CASE NUMBER (of ection pending oulaide Cfomis)

| pLaNTieereTITIONER: Newton B. Jones

DEFENDANT/RESPONDENT: John Does #s 1-3

5. If you have been served with this Subpoena as a custodian of consumer or employee records under Code of Civil
Procedure section 1985.6 and,a motlon to quash or an objection has heen served on you, a court order or agreement of
the parties, withesses, and consumer or employee affected must be obtained bafore'you are required to produce
consumer or employee records.

5. Other terms or provislons from out-of-state subpoena, if any (specify):

Original Subpoena with case-specific Affidavit of Custodian of Business Records is also attached
for use by Cusotdian of Records.

] Continued on Anacnmen} 8 (use form MC-025).

DISOBEDIENCE OF THIS SUB;POENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE
FOR THE SUM OF $500 AND ALL DAMAGES RESULTING FROM YOUR FAILURE TO OBEY,

Date lsauad- 4/13/2012 | ’ E MUle

“ienaTinE A dEhicrn g u.mg svEpolin)

DEPUTY CLERK

e - - ARNF PN WSS e
i e e~ |

MTLE)

(TYPE OR PRINT HAME)

PROOF OF SERVICE OF SUBPOENA FOR
PRODUCTION OF BUSINESS RECORDS
1. | served this Subpoens for Production of Business Records In Action Pending Outside California by personally delivering a copy
to the person served as follows:
a. Person served (name):
b. Address where served.

¢. Date of delivery: d. Time of delivery:
¢. Witness fees and mileage leth'ways (check ane):
(1) 1 were paid. Amount: .. ......... $

(2} ] were not paid.
{3) ] were tendered to the witness's public entity employer as requirad by Government Code section 68097.2. The
amount tendered was (specify):

f. Fee forservice: ....... R I 3
2. | received this subpoena for service on (date):

3. [ Iatso served a completed Proof of Service of Notica to Gonsumer or Employee and Objection (form SUBP-025)
by personally delivering|a copy to the person served as described in 1 above.

4. Person serving:
Not a registered California process server

California sheriff or marshal

] Registered Californja process server

[ Employee or indapéndent contractor of & registared Califomia process server
% Exempt from registtation under Business and Professions Code section 22350(b)
1

00

a
b.
c.
d.
e.
f Registored professional photocopier
0.

Exempt from registration under Businass and Professions Code sectlon 22451
h. Name, address, telephone number, and, if applicable, county of registration and number.

I declare under penaity of perjury under the laws of the State of " (For California sheriff or marshal use only)
California that the foregoing is true and correct I certify that the foregoing is true and cormect
Date: : Date:
(SIGNATURE) (SIGNATURE)
B S T g SUBPOENA FOR PRODUCTION OF BUSINESS RECORDS rigeaord

IN ACTION PENDING OUTSIDE CALIFORNIA




MAILING ADDRE3S
ey anpzipconE Sacrament
BRANCH NAME

SUPERIOR GOURT OF GALIFORNI
streeT snoress 720 9th Stree

ot =
APR-13-2012 13:59  From: 9133243396 —~ Page:3/9
PEPARTMENT ____5.'_3_._..“
= =i =T SUBP-030
TTORNEY B . T . ) T .
,ﬁ}lich:nel Jf”‘s"‘{éﬁ“ﬁ"fﬁ‘s“?ﬁ”-‘z“%”““"' Stle Burbe: 136K Fagfn CQRTRERNEY of Cehlormnia,
753 State Ave., Ste. 476 Sapremenio
Kansas City, KS 66101 : .y
TELERHONENO ©13-321-8884 FAX NO (0ptone)). §13-321-2396 NEM I 7
E-MAILADDRESS Gprons) mjs@blakeruhlig.cam / jrm@blake-uhlig.com .
ATTORNEY FOR (wme) Newton B. Jones LI
Court for county in which discovery Is 9 be conducted: Sacramento ] , DEputy

COUNTY oF Sacramento Cagy Burmbes:

B4-2012-B01 22974

5. CA 95814

Name of Court:

stresr aooress 710 N, 7th

MAILNG ADDRESS,

COUNTRY us A

CourtIn which action i3 pending: Distfict Court of Wyandotte County, Kansas
District Court of Wyandotte Caunty, Kansas

eirv. state, anp 2P cooe Kansas City, KS 66101

St

7 )
PLAINTIFFIPETITIONER: Newton B, Jones

DEFENDANTIRESPONDENT: John| Does #s 1-3

CALIFORNIA CASE NUMBER (it any assigned by coun)

?‘f—'?ooz—-oe,zz 37y

1
APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

CASE NUMBER (of athibn pending outswie Calibmis)

12CV535

1. Applicant (name). Newton B

Plaintiff (] Petitoner [ Defendant [] Respondent T Other (specify):

in the above action:

2. Applicant requests that this cou
to (name and address of depon

Custodian of Records,

Jones is (check one):

|
- I
t isaue a subpoena for discovery under Code of Clvil Procedure sections 2029.100 - 2020.800

ent or person in control of property):
Facebook, Inc., clo Corporation Services Company, 2730 Gateway Oaks

Drive, Suite 100, Sacramento, CA 95833 .

4. Attached s (checkone): [

of the document from the court in which the action

| the original a frue and ¢orrect copy

is pending that requires the person.In 2 to (check all that apply).
a [ attend and give testimony ata deposition; _

b, produce and permiti
custody, or control 0

nspection and copying of designated materials, Information, or tangible things in the possession,
the deponent;

C. [:I permit the inspection of premises under the control of the deponent.

4, Applicant submits with this app

lication a proposed subpoena that includes terms identical to those in the document from the

f-state court, (Code of Cil Procedure section 2029,300(d).)

out-0
| declare under penalty of perjury under the laws of the State of Califomia that the foregping is true and correct.
Date: 4/13/2012
Michael J. Stapp P Zﬂ:gé#c ?/2 t;s,_gé_;%ﬁg
{TYPE OR PRINT Nﬁ;ME} (EIGNATURE OF ATT EY DR PARTY ATTORNEY)

Note: This application ri'lust be accompanled by the fee
A discovery Subpoena mus

specified In Government Code section 70626,
t be personally served on the deponert in compliance with California law, including

Gode of Civil Procedure|section 1985.

Page 1ot

Fotm Adapted for Mandstory Use
Juditia Counctl of Colttomss
SUBRO30 (New Jenwary 1, 2010}

Codg of Civil Progediee §§ 2028 100-00
3 WwiY courtinfo.ca.gov

“APPLICATION FOR DISCOVERY SUBPOENA
IN ACTION PENDING OUTSIDE CALIFORNIA

Fax File
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MC-025

1
SHORT TITLE: ; CASE NUMBER

[ Attachment to Form subp035

j ATTACHMENT (Number): 3
. (This Attachment may be used with any Judiclal Gouncil form.)

As used herein, the phrase!“Subject Page” refers to the following Facebook Page:
http://www.facebook.com/pages/Lord-Newton-B-Jones/24906872] 834678,

1. Account registration datia related to Subject Page, including the registering email addess.
2. A copy of data posted 1 the Subject Page. '

Note: please produce a coﬁy of data as permitted by Facebook’s Impostor Account Information Requests
(http://www.facebook.com/help/?page=203531136349968)

3. An IP Log for IP addresses associated with the Subject Page account.

{
4. Any notice, correspondence, or message from Facebook to the Subject Page account regarding removal of
the Subject Page, ’

1
Note: The Subject Page was removed by Facebook on March, 28, 2012,

- —

R e Y |

o O B S it B A 1

- sa e e

(If the item thet this Attachment concerns is made under penally of pedqury, all statements In this Page o
Attachment are made under pena nury.

Peﬁ?fty of perjury,) (Add pages as required)
s Gl Eorame ATTACHMENT pe———"

MC-025 (Rev July 1, 2009) to Judiclal Gouncil Form

— i Sl ki
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IN THE DISTRICT COURT OF WYANDOTTE COUN:I'Y, KANSAS

NEWTON B. J ONES,
Plainti'iff,
v. : Case No. /M //555
i Div. No: oo
JOHN DOE #1, : Chapter 60
JOEN DOE #2, and |
JOHN DOE #3, i
(Do not serve) '
Defendants.

I"  SUBPOENA OF BUSINESS RECORDS °

TO: Custodian of Records, Facebook, Inc.
¢/o Corporation Services Company
2730 Gateway Oaks Drive, Suite 100
Sacramento, CA 95833

You are commandéd to produce the records listed below before the attorney of record on the _ 7th
day of _ May g 2 a_9: a.m. and to testify on behalf of the above nared parties. Failure to comply
with this subpoena may be déemed a contempt of the court,

Records to be pxudhmd: See Attachment A =

You may make written objection to the production of any or all of the records listed above by serving such written
objection upon Michael J. S attorney, at
753 Swte Ave., Ste, 475, Kansas City, KS 66101 within 14 days aRer service of this subpoena, on or before
April 30 » 2012 If such objection is made, the records need not be produced except upon order of the court.
(KSA 60-245) .

Instead of appearing at the time and place listed above, it is sufficient compliance with this subpoena if a custodian of
the business records delivea's!lto the requesting party by mail or otherwise a true apd correct copy of all the records described
above and mails a copy of the affidavit below to Michael J. Stapp at___ 7153 State Ave,,
Ste. 475, Kansas City, KS 66101 within 14 days after the receipt of this subpoena.

The copy of the records shall be separately enclosed {n a sealed envelope or wrapper on which the title and number of
the action, name and address:of the witness and the date of this subpoena are clearly inscribed. The affidavit needs to be attached
to the outside of the package. If return of the copy is desired, the words “xeturn requested” must be inscribed clearly on the
sealed envelope or wrapper. The sealed envelope or wrapper sball be delivered to the attomey of record.

The records described in this subpoena shall be accompanied by the affidavit of a custodian of the records, a form for
which is sttached to this sub;ipena. ’ ,

Ifthe business has none of the records described in this subpoena, or only part theteof, the affidavit shall s state, and
the custodian shal send only;those records of which the custodian has custody. When mmore than one person has knowledge of
the facts requited to be stated in the affidavit, more than one affidavit may be roade.

The reasonable costs of capying the records may be demanded of the party causing this subpoena to be issued. If the

costs are demanded, the records need not be produced until the costs of copying are advanced.

The copy / t}7e§i'ords will not be retumed unless requested by the wﬁTH LEEN M. LNS
DATED: %/

3/3/ BY:

(seal)

- mse e

Fax File
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| ATTACHMENT A

As used herein, the phrase “Subject Page” refers to the following Facebook Page:
http://www facebook.com/pages/Lord-Newton-B-Jones/249068721834678.

1. Account regiistratiOn data related to Subject Page, including the registering email
address. o

2. A copy of data posted to the Subject Page.
Note: please produce a copy of data as permitted by Facebook’s Impostor
Account Information Requests
(htepy//www.facebook.com/help/?page=203531136349968)

3. An]P Log for IP addresses associated with the Subject Page account.

4. Any notice, correspondence, or message from Facebook to the Subject Page account
regarding removal of the Subject Page,

Note:The Subject Page was removed by Facebook on March, 28, 2012,
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IN THE DISTRICT COURT OF WY ANDOTTE COUNTY, KANSAS
NEWTON B, JONES,

E
|
Plaintify, 1|
v. i Case No.
; , Div, Ne:
JOBN DOE #1, | Chapter 60
JOHN DOE #2, and i
JOHN DOE #3, |
(Do not serve) |
Defendants. I
!
AFFIDAVIT OF CUSTODIAN OF BUSINESS RECORDS
I , being first duly swom, on

oath, depose and say that: T am a duly authorized custodian of the business records of
and bhave the authority to certify

those records.

The copy of'the records attached to this affidavit is a true copy of the records described in
the subpoena.

The records wete prepared by the personnel or staff of the business, or petsons acting
under their conirol, in the regular course of the business at or about the time of the act, condition

or event recorded.
" (Signature of Custodian)
Subscribed and sworn to before the undersigned on the day of
My appointment Expires:
o {Notary Public)
CERTIFICATE OF MAILING
I hereby certify that on . , I mailed a copy of the
above affidavit to at by depositing it

with the United States Posta] Service for delivery with postage prepaid,

(Signature of Custodian)

Subseribed and sworn to before the updessigned on

My Appointment Expires;

(Notary Public)
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IN THE DISTRICT COURT OF WYANDOTTE COUNTY, KANSAS

NEWTON B. JONES,
Plaintiff,

\'2

JOHN DOE #1,

JOHN DOE #2, and

JOHN DOE #3,

(Do not serve)

Defendants.

PETITION

Case No. , a__c \)\5.‘55

Div. No: O\
Chapter 60

(Pursuant To K.S.A. Chapter 60)

COMES NOW Plaintiff Newton B. Jones, by und through undersigned counsel, and for

his cause of action against Defendants Yohn Does #1, #2, and #3, hereby alleges and states as

follows:

1, Plaintiff, Newton B. Jones, is an adult male citizen of the United States whose

residential address is in Chapel Hill, North Carolina, Plaintiff is the International President of

the Intemational Brotherhood of Boilermakers, [et al.) (*1BB”), and maintains an office in

Kansas City, Kansas for the purpose of conducting business in that capacity,

-1-

Levy Affidavit
Exhibit D
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2. Defendants are individuals who committed one or more intentional torts against
Plaintiff, and whose identities are not known to Plaintiff at this time. They are the individuals |
who were personally involved, directly or indirectly, in the matters referred to hereinafter in this
Petition.

3. In approximately February 2012, a Facebook Page way created that purported to
be the Facebook Page of Plaintiff,

4. The subject Facebook Page was not created by or otherwise approved or
sanctioned by Plaintiff. It was, in fact, an impostor Facebook Page.

1 Upon information and belief, the impostor Facebook Page was created by

Defendants,

6. Upon information and belief, Defendants posted false and/or defamatory content

on the impostor Facebook Page.

0k Upon information and belief, Defendants posted unauthorized content on the
impostor Facebook Page.
8. Upon information and belief, Defendants communicated with other Facebook

users through the subject Facebook Page and Facebook's features including, but not limited to,
messages, comments, requests, posts, and chat.

9, By creating the subject Facebook Page, posting content thereon, and making
communications through the subject Facebook Page, Defendants have co-opted and pirated
PlaintitP's identity and impersonated him with the intent to defraud.

10. By creating the subject Facebook Page, posting content thereon, and making
communications through the subject Facebook Page, Defendants misrepresented that they were

Plaintiff. Defendants intentionally made these misrepresentations for the purpose of inducing



o -/

viewers of the subject Facebook Page and users of Facebook to rely or act on such
misrepresentations.

1. Based upon the foregoing, Plaintiff alleges that Defendants caused injury to
Plaintiff’s reputation in the community.

12.  Based upon the foregoing, Plaintiff alleges that Defendants have committed fraud
by bolding themselves out as the real Newton B. Jones.

13.  Defendants’ actions were intended to embarrass and humiliate Plaintiff

14, Defendants’ conduct, as described above, is extreme and outrageous. This
conduct has intentionally or recklessly caused injury to PlaintitF, for which Defendants are now
liable.

WHEREFORE, as a direct and proximate result of Defendants’ conduct, Plaintiff has
suffered injury. Accordingly, Plaintiff prays for relief in the form of a judgment against
Defendants, and that the court award damages in an as yet unspecified amount for distress and
injury to his reputation. Plaintiff furthers requests that the court enjoin Defendants from
engaging in such conduct in the future. Plaintiff further requests attorneys’ fees, costs, and such

other relief as justice may require under the circumstances.
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Respectfully submitted,
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Charles R. Schwartz #14232

475 New Brotherhood Building
753 State Avenue

Kansas City, KS 66101
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Boilermakers union leaders receive lofty pay, benefits

By JUDY L. THOMAS
The Kansas City Star

A prime suite at Kansas Speedway. First-class travel. Six-figure salaries for half the staffers. Plenty of plum
jobs for family members.

Life is good at the top of the International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths,
Forgers and Helpers.

The union, with its headquarters in Kansas City, Kan., represents about 59,000 workers in the U.S. and
Canada who make and repair boilers, fit pipes and work on ships and power plants. The recession has hit their
trade hard, reducing union membership.

At the same time, the president’s salary has surged 67 percent in the past six years, not counting a recent
raise. Add in travel and some other expenses, and Newton B. Jones totaled more than $600,000 last year,
putting him at the absolute top of the presidents of the dozen biggest unions in the country.

The Boilermakers value families — of officers, certainly. Many relatives ride the payroll.

The union defends executive salaries and hiring of relatives. But totaling the pay to just the families of Jones
and two other executives, the union and its affiliates paid them more than $2 million in annual salary, according
to the most recent financial reports filed by the organizations.

Those findings are part of a wide-ranging examination of the Boilermakers over the past year by The Kansas
City Star, which reviewed thousands of pages of labor union reports and tax documents.

Pay isn't the only reason to aspire to an office at headquarters, the newspaper found:

» While few other unions still own planes, the Boilermakers partially own two, paying a half million dollars last
year for maintenance and fees. When they travel on commercial flights, officers can go first-class.

+ Once they arrive, officers may enjoy memorable experiences — exclusive pheasant hunting expeditions,
fly-fishing adventures in Alaska, stays in Paris and on Marco Island, Fla.

+ Some officers can supplement their union salaries with pay from the union’s own bank. At least two have
made as much as an additional quarter million dollars a year.

+ And once their careers are over, retiring officers drive away in gift cars.

“This is one of the more egregious examples of money flowing like crazy that I've ever seen,” said Nathan
Mehrens, a former U.S. Labor Department lawyer and now general counsel for Americans for Limited
Government, a conservative watchdog group.

“It's really remarkable, and | say that having spent 10 years looking at these issues.”

As a nonprofit, the union and its key employees are prohibited under federal tax law from improperly benefiting
from their organization.

In an interview, two union spokesmen defended the spending and hiring practices before requesting other
questions in writing. Although they did not respond to every specific question, Michael Stapp, the union’s
general counsel, provided a written response that included praise for the Boilermakers.

“The Boilermaker family of organizations, together valued at over $10 billion, has proudly represented the
interests of hundreds of thousands of working men and women for over 130 years,” Stapp wrote.

Levy Affidavit
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“The history of the International Brotherhood of Boilermakers clearly demonstrates that they operate in strict
accordance with all applicable laws and governing documents. They operate in much the same manner as most
other labor organizations. And the impact of the Boilermaker contribution to North American society since the
development of the steam engine is nothing short of remarkable.”

In the interview, James Pressley, one of the union’s seven international vice presidents, said the union is cutting
expenses.

“Some of that has been scaled back because of the economy,” he said.

Attempts to reach rank-and-file union members for comment were unsuccessful. But rumbles of discontent are
sometimes felt.

A recent Facebook page created apparently by an East Coast boilermaker was entitled "Lord Newton B.
Jones” and criticized Jones’ salary and family ties. The page was taken down in April.

Also last month, an ancnymous letter, mailed purportedly by Boilermakers members and obtained by The Star,
sharply criticized union leaders.

“While members and their families struggle to make it through this recession, our IBB (International
Brotherhood of Boilermakers) leaders have been living high off the hog at members’ expense,” the letter said.

“We regret that we have to be anonymous at this time because we fear retribution from a leadership that
regrettably values its own personal and financial interests above the rank and file's.”

Lofty salaries

In membership, the Boilermakers are a mere 5 percent the size of the Teamsters union. Yet which president
received more in total disbursements from their unions last year — Teamsters President James P. Hoffa or the
lesser-known Newton B. Jones?

Jones by more than $200,000.
Jones received $607,022 in total disbursements, compared with $372,489 for Hoffa.

Total disbursements include salary and business expenses, especially travel, which a union spokesman said
made up most of Jones’ expenses. The figures should not include benefits, a U.S. Department of Labor
spokesman said.

Jones’ salary in the last fiscal year, which ended June 30, 2011, was $307,134 — also more than Hoffa. The
figures come from annual reports the unions file with the Labor Department.

Jones’ total disbursements also are more than double those of Richard Trumka, head of the powerful AFL-CIO,
a federation of national and international unions with 11.6 million members. Trumka received total
disbursements of $293,750.

Assuming that most of Jones’ expenses are travel-related, as the union says, those figures are far beyond the
travel costs of other union presidents, said J. Justin Wilson, managing director of the Center for Union Facts, a
watchdog group that’s critical of labor unions.

“l just don't understand how he can spend that much on travel,” Wilson said. “You just don't see that in labor
union leaders.”

Jones’ disbursements also dwarf those of presidents of two similar-sized unions, the International Federation of
Professional and Technical Engineers with 68,526 members and the 54,122-member Brotherhood of
Locomotive Engineers and Trainmen.

Total disbursements to the Boilermakers’ other eight international officers range from $340,387 to $494,298.
And 71 of the union headquarters' other 123 employees have six-figure total disbursements ranging from
$109,192 to $352,107.

All together, the total disbursements last year to the top nine Boilermakers officers — $4.1 million — were
$182,000 more than the total disbursements to the 29 executives at the national headquarters of the
Teamsters union.

Although the Boilermakers' general counsel did not compare total disbursements, he did say that Jones' salary
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is not out of line.

Jones' “salary falls somewhere in the middle of comparable union presidents and extraordinarily less than a
comparatively valued corporation whose typical compensation packages are in the multi-millions of dollars,”
Stapp wrote.

Indeed, in salary only, some presidents in one union alliance that includes the Boilermakers earn more than
Jones.

As for Jones' expenses, Stapp said the union’s travel policy is in strict accordance with its constitution and is
approved by union delegates.

Jones “spends the majority of his time traveling to represent the various interests of the Boilermakers’ family of
organizations and the members they serve. With the advent of modern electronic communication capabilities,
all officers and staff are freed from the limitation of office landline telephone communication allowing for
increased mobility and personal representation of our members.”

Like most of the Boilermakers' top officials, Jones doesn't live near the headquarters in the Kansas City area.
He resides in North Carolina.

One labor expert who is familiar with the Boilermakers said union leaders work very hard for their salaries and
need to travel.

“Top union officers, they work,” said Judy Ancel, director of The Institute for Labor Studies at the University of
Missouri-Kansas City. "And to do that, they have to travel. They're traveling all over the country.”

Ance! noted that times have changed for union headquarters.

“As a general rule, union staff, including officers, are working harder than they ever have,” she said. “Because
of the decline of membership, unions have also downsized, which means that their staff still has to represent
the members, still has to negotiate the contracts, handle the grievances, administer the unions.”

Spirited debate

Indeed, Boilermaker leaders acknowledged last year at a convention in Las Vegas that the union faces a
struggling economy.

International Secretary-Treasurer William Creeden told the conference that the union continued to face
challenges because of plant closures, off-shoring and the recession. Another major concern, he said, was that
membership had declined 7.6 percent since 2006.

“Membership loss not only reduces our strength, bargaining power, and political power, but also greatly affects
our revenue over time,” he said, according to a union report of the meeting.

Convention delegates were so concerned about making ends meet that a debate broke out over a plan to
assess a $1-a-month fee for a new division. Some said the monthly fee would create financial hardships for
members.

Yet the conference voted Jones and the other officers a pay raise — although not without debate.
The nine officers ran unopposed for re-election on a slate called the Proven Leadership Team.
"We are fortunate to have candidates of such high caliber,” said the delegate who nominated them.
Then came the proposal for raising their pay.

“Some delegates were against giving the (International president) a raise at a time when many Boilermakers
are having trouble negotiating raises because of the recession,” said an article in The Boilermaker Reporter, an
in-house publication. Others argued, however, that Jones not only deserved a raise but needed one to bring his
salary more in line with salaries of other presidents of unions in the Building and Construction Trades
Department of the AFL-CIO.

That wasn't necessarily true. An examination of leaders’ salaries in the Building and Construction Trades
Department — an alliance of 13 skilled-trade unions including the Boilermakers — shows Jones was smack in
the middle last year. And when it comes to the total disbursements received from their unions, Jones is the
highest. (See the graphic on page A15.)
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The Boilermaker Reporter called the debate over Jones' salary increase “spirited but cordial.”
Delegates agreed to give Jones a raise but to make it smaller.

So how much will his pay be going up? The union did not respond, but the union’s constitution approved last
summer sets his new salary at $6,538 per week, or almost $340,000, with 5 percent increases in following
years.

Stapp said delegates overwhelmingly voted to adjust the salaries of Jones and other officers.

“President Jones was recently unanimously re-elected by approximately 600 delegates in an open democratic
election process, clearly demonstrating membership support for him,” Stapp said.

Stapp added that union leadership has reduced annual expenses by more than $10 million over the past nine
years, including the elimination of three officers. Shortly after the 2011 convention, Jones and other officers
made an additional $3 million in cuts, with more being considered, he said.

But the compensation and perks in the Boilermakers headquarters stunned Marcus Owens, a Washington,
D.C., attorney who once headed the division of the IRS that oversees nonprofit organizations.

“Those kinds of benefits seem extraordinarily high,” Owens said. "That’s just over the top.”

At the same time, when it comes to representing its members in collective bargaining and enforcement of
contracts, the Boilermakers appear to spend a smaller portion than some other unions.

Last year, the union spent $9.7 million, or 14 percent of its total expenditures, on negotiations and
enforcement, according to its annual report. In comparison, the Teamsters spent 29.5 percent, the United Auto
Workers spent 40.9 percent and the Machinists 28.9 percent.

Boilermaker members pay dues to the international headquarters of $23.15 a month.
Taxpayers, too, have a stake in the Boilermakers' spending.

The union, like most, is structured as a nonprofit organization, which means it qualifies for exemption from
federal income tax. But the law prohibits union officials or key employees from benefiting from the tax-free
money they raise — something called “private inurement.” The most common kind of private inurement is
excessive compensation paid to insiders.

“| think there are real tax issues and probably Department of Labor issues as well,” Owens said of the
Boilermakers. “And the IRS would question whether the income is being used for the benefit of the union
members or not.”

An IRS spokesman said the agency could not comment, citing disclosure laws.
The Boilermakers' spending practices should raise concerns among all tax-paying citizens, Owens said.

“They're not paying income tax,” he said. “So in a sense, we're all supporting them...| don't mind tax-exempts
that are doing what they're supposed to do, but if they aren’t, I'd kind of like them to pull on the oars, too.”

Bankability

While their union pay may seem comfortable, some officers get a second hefty paycheck, thanks to a bank the
union controls.

The union is principal shareholder of Brotherhood Bank & Trust, which has seven branches in the metro area.
The main bank is at the union's headquarters.

Three of the bank's 11 board members are union officers, and one is a retired union officer.
The bank’s chairman? Boilermakers President Newton Jones.

In calendar year 2010, Jones received $52,945 as chairman of the bank’s board of directors in addition to his
union pay, according to the most recent report he filed with the Labor Department. The previous year, Jones

received $79,775 as bank chairman and $260,000 as the bank’s chief executive officer and interim president.
In 2008, he received $230,000 from the bank.

“Those both sound like full-time jobs,” Owens said of Jones' union and bank positions in 2008 and 2009. “It's
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certainly full-time compensation.”
Stapp said that Jones played a key role at the bank.

"Chairman Jones's leadership contribution to this institution is evident in the board's continuing demonstration of
confidence in him, his vision and his labor business outreach initiative,” Stapp wrote.

Other union executives on the bank board received compensation as well.

Creeden, the union’s secretary-treasurer, reported receiving $258,650 from the bank in 2009, the last year he
filed. He also received $252,098 in salary from the Boilermakers union in fiscal 2010.

(It's difficult to calculate the total Creeden or other officers received in a single year because union pay is
reported on a July-June fiscal year while bank pay is reported on a calendar year.)

Warren Fairley, an international vice president, received $42,232 from the bank in calendar year 2010. His
union salary was $281,517 in fiscal 2010.

At a convention last summer, union delegates voted to require all “Boilermaker subordinate bodies” to bank
with Brotherhood when possible — a measure that upset some union members.

Going-away gifts
Officers who retire from the Boilermakers union get more than a watch.

Each gets to keep his company car, and some become consultants for the union, with at least one continuing to
earn six-figure pay.

For example, in 2010 the union “gifted” a vehicle to retiring international vice president Sammy May. The vehicle
originally cost $73,998 with a book value of $51,388 when the union gave it to him, the union's annual report
said.

May wasn't alone. According to its annual reports, the union has a long-standing policy of giving vehicles “as
gifts to retiring officers.”

International vice president George Rogers retired in 2008, taking with him his company car that cost $53,380.
That same year, the union gave a vehicle that cost $58,959 to the widow of an officer who had died.

Some retiring officers continue to receive union pay by working as consultants. Rogers made $600,000 over
two years, annual reports indicate.

Along with the $300,000 in consulting fees he received in fiscal year 2008, the year he retired, Rogers earned
$400,871 in salary as a vice president, Department of Labor documents show.

In fiscal year 2009, records show Rogers received another $300,000 in consulting fees.
Rogers said he couldn't comment on pay.
“I'm not supposed to talk about anything,” Rogers said.

In 2007, the year he retired, vice president Joseph Stinger was paid $263,910 in salary as international vice
president plus $56,406 in consulting fees. He continued to be paid as a consultant, with a total of about
$100,000 over 2010 and 2011.

“Those seem extraordinary,” Owens said of Rogers' consulting fees. “Frankly, I've never seen consulting
compensation to a retired officer at that level.”

Stinger declined comment and May could not be reached.
All in the family
Being a boilermaker executive can be a family business — especially if your last name is Jones.

Newton Jones and his family members alone make more than $870,000 in salary, according to the most recent
filings.

Jones, 58, himself comes from Boilermaker lineage.

He took over the president’s office when his father, Charles W. Jones, retired in 2003 after 20 years. The elder
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Jones died in 2010.
Among Newton Jones' family members:

+ His brother, Charles, is director of the Boilermakers’ History Preservation Department and assistant to
Newton. His salary in 2011 was $150,091, with total disbursements of $187,641.

» His sister, Donna, earns $98,802 as an executive secretary.

+ His relative, Michael Peterson, is an aide to Jones and until last year worked for the Boilermakers National
Apprenticeship Program, earning $132,746 in 2010, according to the program’s most recent tax document, and
$127,252 from the union, according to its annual report for fiscal 2011. He told The Star he is now an
international representative for the union as well as an aide to Jones.

+ Jones' son, Cullen, is a video communications technician who lives in North Carolina, earning $68,482 salary
with total disbursements of $173,288 last year. He is 23, according to a court filing.

The union in 2009 paid $43,000 to send Cullen to the Vancouver Film School in British Columbia. The school
describes itself as "Canada’s premier entertainment arts institution and one of the most distinguished
worldwide.”

That seems an extravagant expense to Mehrens, the former Labor Department lawyer.

“What kind of other entities are out there where you could get forty-something thousand dollars for film school
paid by your employer?” Mehrens said. "And that begs the question of whether that should have been counted
as compensation for him rather than an official business expense.”

But the Boilermakers periodically train staff, as do other unions and businesses, Stapp said. Program locations
have included Harvard University and National Labor College, “as well as technical training venues for IT
services and communications media so vital to the effective operation of any organization or business,” he said.

Several members of the Creeden family also make a good living working for the Boilermakers, totaling
$624,000 in salary.

William Creeden earned $255,836 salary and received $392,117 total disbursements in 2011 as the
international secretary-treasurer.

As director of information technology, Creeden’s son, Ryan, received $155,487 salary. Another family member,
Brian, made $70,036 as an engineer.

And for his work as assistant director of the history preservation department, nephew Kyle made $142,767.

The wife of vice president Tom Baca is on the payroll as a secretary, and Stinger has two daughters with jobs
at union headquarters.

Vice president Lawrence J. McManamon — whose salary in 2011 was $255,844 and total disbursements were
$469,058 — has two children of his own working for union affiliates.

His son, Lawrence Jr., is a coordinator of the Boilermakers National Apprenticeship Program, earning
$270,622 in salary and benefits, according to 2010 tax records. Daughter Bridget Connors is a representative
for the Boilermakers’ Mobilization, Optimization, Stabilization and Training Trust, receiving $172,797 in total
compensation, according to 2010 tax records. McManamon Sr. is a trustee for both organizations.

That is only a sampling of the family ties involving union officers.
Besides Peterson, other family members either could not be reached or declined comment.
In his written response, Stapp said he could not comment on individual workers or consultants:

“All Boilermaker employees are hired based on their respective skills and experience as well as their desire to
serve the best interests of the Boilermaker organization. The policy of the Boilermakers is to not publicly
comment on specific employees or organizational consultants.”

But employing family members is common in large corporations, Stapp said in an interview.

“You'll find the Hunts working for the Hunt family and the Kempers working for Commerce and United Missouri
Bank...we could go on and on,” Stapp said.
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Watchdogs, however, pointed out that there’s a big difference between family-owned corporations and
nonprofits such as the Boilermakers that don't pay income tax.

They also called the Boilermaker jobs a classic case of nepotism.

“Especially for some of these young employees who are relatives of officers, it raises all kinds of alarm bells,”
Mehrens said. “It begs the question, did that person get the job based upon skills or qualifications, or did they
get it based on who their father was?”

Traveling in style
The Boilermakers’ headquarters itself in downtown Kansas City, Kan., is hardly extravagant.

The union moved into the original Old Brotherhood Building in 1921 and an adjoining 11-story New Brotherhood
Building was constructed in 1948.

Nearly a decade ago, the union announced it would move its headquarters and main bank office to the Cedar
Creek development in Olathe, where it had bought property.

The buildings were to be located on a 23-acre site overlooking the Shadow Glen Golf Course at Cedar Creek.
The project was expected to cost about $25 million.

Construction is on hold, though, said Pressley, a union vice president. “Nothing's been done,” he said.
But when the union’s officers get away from headquarters, they do it in style.

The union has an 18.75 percent ownership in a Piaggio airplane, which holds up to nine passengers. Today, a
new one sells for about $6 million.

The Boilermakers also have a 6.25 percent share in a second airplane, according to the union's Labor
Department filing. The report says the union has “fractional ownership” in the two airplanes to “facilitate air
travel by the international executive council and international employees throughout the United States and
Canada.”

Family members of some Boilermakers executives also fly on the private planes.

In 2011, the Boilermakers paid $521,160 to Avantair, its aviation service provider, for maintenance and other
fees associated with the planes.

Union watchdog groups say few unions have ownership in planes. The Machinists union has a Learjet, but the
Teamsters union — which used to own several private jets — sold them years ago because of criticism.

“It's not a common thing,” Mehrens said of the planes.
The planes haven't gone unnoticed by some of the rank-and-file members.

“Jones uses our dues money to pay for a time share on a private jet,” the anonymous letter alleged, adding
that Jones uses the jet "for his own convenience to attend all expenses paid conferences at warm locations in
winter months..."

Union officers and their relatives also are allowed to fly first-class on commercial airlines, the union’s tax
documents show. Neither the first-class travel nor the charter travel by the union officers is considered taxable
compensation, but travel by their family members is.

As for their destination, the union looks for inviting locales when it schedules conventions. In fiscal 2011 alone,
Boilermaker officials traveled to:

Hilton Marco Island Beach Resort and Spa, which one event planner describes as an “island paradise” on the
Gulf of Mexico, for the Boilermakers Annual Construction Division Conference. Cost: $254,125. Marco Island is
an annual destination for that meeting, which includes contractors.

+ Kingston Plantation in Myrtie Beach, S.C., for an annual meeting of Boilermaker leaders, contractors and
owners. Cost: $71,405.

* The Fairmont Tremblant in Quebec for a conference. Cost: $91,097.

Several of the conferences are required by the union’s constitution and designed mainly for training of staff and
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local lodge officials, Pressley said in the interview.

Stapp said the Boilermakers are no different from other unions and businesses that conduct training and
business meetings throughout the country.

“Business meetings conducted in countries other than the United States and Canada are in conjunction with
world labor organizations whose important work is critical to the representation of Boilermaker members in a
global economy with multinational employers,” he said.

Pheasants and fish
Once they're on the ground, officers make sure their stays are memorable.

About a year ago, members of the union's International Executive Council treated themselves to at least one
gathering at a renowned hunting lodge in Gettysburg, S.D. The council — the president and eight other officers
— listed the trip as a council meeting.

The lodge, called Paul Nelson Farm, is a favorite hunting spot of former Vice President Dick Cheney and Hall of
Fame quarterback John Elway.

It's a luxurious resort that “attracts 700 hunters a year who are prepared to pay for the very best,” according
to a 2009 review in the magazine Business Jet Traveler.

The Paul Nelson Farm website offers a package that includes three days of hunting with guides and dogs,
pheasant cleaning, and meals and beverages. For a group of six or more, a three-day package runs $4,595
per person.

The Boilermakers paid a total of $163,000, according to Labor Department reports they filed.

The union also paid $12,854 in 2010 to Alaska Fly Fishing Adventures in Sterling, Alaska, but it is unclear who
enjoyed the service, described as an “outfitter and tour guide.”

That year, the union held an Alaska conference at which union officials met with contractors and owners.

In France, where officers have traveled to negotiate contracts, the union paid $5,232 to Yachts de Paris, a
“dinner cruise service provider.”

But union officials also have fun much closer to their headquarters, especially at sporting events.
For example, the union has held a suite for several years at Kansas Speedway. The cost last year: $40,210.
Stapp defended spending for recreational events.

"As most successful organizations recognize, sporting and entertainment activities and venues are important
tools for relationship building with business partners and fellow organizations and are used in this organization's
efforts to insure and expand the work opportunities of its members,” he wrote.

But watchdog groups find the perks and benefits enjoyed by union officials to be unusual and profiigate.

“This is a pork fest,” said Ken Boehm, chairman of the National Legal and Policy Center in Falls Church, Va., a
conservative union watchdog group.

“These things sound way out of line. They're not even in the same ZIP code as the line.”

To reach Judy Thomas, call 816-234-4334 or send email to jthomas@kcstar.com.

© 2012 Kansas City Star and wire service sources. All Rights Reserved. http://www.kansascity.com
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CARPENTERS
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”I WAS ATOP CRAFTSWNOII ROSE THROUGH THE MNKS.OOWAs
ELECTED.LOCAL BUSINESS MANAGER soe ALL WENT WELL UNTIL
T TRIED TO DEFEND OUR MEMBERS AGAINST A WAGE -CUTTING
NATIONAL AGREEMENT:0."

and you know we all worry about it—you still have the right
to vote on the agreement but the International is going to come
in and impose it on you no matter how you vote. Let me just
tell you, for your information, Impasse Bargaining is a volun-
tary -agreement: just like a strike is a voluntary economic
action that members take as a part of the collective bargaining
process. Do not allow them to tell you that it is mandatory.
Do not allow them to put a ballot in front of you that says “Yes”
or “Yes.”

Last week at the Washington State Council of Carpenters,
we successfully led a move to stop them from sneaking in Im-
passe Bargaining: in future contract negotiations, Impasse Bar-
gaining will not be put on the ballot as an option to a strike. In
other words, it’s a voluntary agreement which can be entered
into by the membership only if they really feel that it is in their
best interest—and I think we know how most of our member-
ship sees this kind of situation. But I believe that in the current
climate of concessions, we're going to see a lot of attempts to
try to snow people with this agreement. It affects workers in
Canada and the United States. It's signed by thirteen building
trades international presidents and the national ABC and a
couple of other specialty contractor associations. Be very care-
ful as you approach this agreement, get a copy of it, explain
it to your members. There’s nothing the matter with talking
about it. Be sure it’s put up to a vote.




The following is based upon testimony .on.September 14,
'982 by Herman Benson, AUD executive-director, at hearings

wi corruption in the construction industry-before the New York
itate Commission on Investigations.

When the New York State Commission on Investigations
incovers the most recent outcroppings of corruption in the
sonstruction industry, it will have rediscovered the wheel.
The pattern, which comes down from primordial times,
brought together fast-buck contractors, union officials on the
take, and cooperating public officials and has persisted chron-
ically through the years. In these days of changing mores
and vanishing values, racketeering in construction remains one
of the reliable old-fashioned ways.

The record of how it started and how it evolved is there
in Labor Czar, the book which Harold Seidman wrote in 1938.
In case we forget, the New York Times reminds us, at least
every ten years in a special series, that corruption in New York
construction is rampant.

When one malefactor goes to jail, the empty spot is filled
by father, mother, sister, or twin brother and all goes on as
before, without even an interruption. Monkey business as
usual. None of the law enforcement agencies or governmental
authorities has succeeded in denting construction corruption,
and that surprises no one. The war against drug traffic, loan-
sharking, commercial prostitution, illegal gambling, etc., etc.,
etc,, have all failed. Can we hope for anything better in con-
struction?

Yes. Because in construction, as in other unionized indus-
tries, there is an army awaiting the sound of the trumpet: the
organized workers, the union members whose living and qual-
ity of life depend upon the state of the industry. The point
is to encourage them, to assist them,-and above all to protect
them with all the influence of public opinion and government
power.

I realize that this idea contradicts the widespread myth that
construction workers somehow share the proceeds of corrup-
tion and don't give a damn whether union officials get theirs

1€
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ARMY AGAINST CORRUPTION
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IBEW admits: "Mismanagement " of union hiring halls is common”

Challenging IBEW election rules

Three members of the International Brotherhood of Elec-
trical Workers filed suit in District of Columbia federal court
on August 30 asking the judge to enjoin enforcement of in-
ternational union election rules which, they charge, violate
the free speech provisions of the Labor Management Report-
ing and Disclosure Act by drastically limiting the right to run
for local union office and rendering supporters of insurgent
candidates vulnerable to discrimination and retaliation.

Back in 1982, the IBEW amended its constitution and
adopted rules which forbid candidates for local union office
from accepting campaign contributions from anyone not a
member of that local. The ban closes off contributions not
only from those who are not members of the IBEW but even
from members of other locals and from IBEW retirees. The
rules also impose strict reporting requirements: Any candidate
who spends more than $100 must file regular reports and list
the names of every person who donates more than $10. Un-
paid volunteers are permitted to donate personal services, but
their names and their employers must be reported. These
mandatory disclosure documents are available for inspection
by rival candidates for the same office, in effect making them
public documents,

In 1988, running for IBEW Local 11 executive board on
the TEAM ticket, an opposition slate, Louis Izykowski spent
$142.50 to mail campaign literature. When he failed to file
reports and list his contributors, he was brought up on
charges in the union. August 1989, he was found guilty
and barred from runnihg in local union elections until he
files the required reports.

These events led to the suit by the three electricians: Izy-
kowski, himself; Forrest Darby, member of Local 1547; and
Rhys Jones, a retired member of Local 11. They are rep-

continued on page 5

Up to now, it was only a hotly denied rumor and a closely
guarded secret shared only by perhaps a million construction
workers; but now it has leaked out so that the whole world
can know. Thanks to an official spokesman for the Interna-
tional Brotherhood of Electrical Workers we are informed
that the “mismanagement” of union-run hiring halls in the
construction industry is “common,”

This revelation of the obvious came from Laurence Cohen,
IBEW counsel, in proceedings before the U.S. Labor De-
partment, It was back in 1986, but the documents, including
portions of a hearing transcript, have just come to our atten-
tion. Here is how Mr. Cohen put it to a DOL administrative
law judge on November 6, 1986:

“It is—I would go so far as to say an unfortunate condition
of the building and construction industry, which is always a
chaotic one, with jobs of short durations and transient em-
ployment of people traveling to find work and so on, there
are hundreds of allegations of hiring hall misuse brought to
the Board every year, Frequently, dozens of findings of hiring
hall mismanagement by the Board each year. If that, alone,
constituted serious misconduct, the Department of Labor, and
ultimately the court, would be doing nothing else other than
running around the country trying to remove construction in-
dustry business managers in all crafts from office. I guess my
basic point is that it is a common occurence.”

At that point Mr. Cohen seems to have been speaking off
the cuff or from notes, Perhaps, one might think, he stumbled
and didn’t really mean to say what he did, Here, then, is an
extract from the union’s written brief in words which the
authors could weigh carefully, avoid misunderstanding, and
present facts accurately—or at least to their own satisfaction:

“, . . NLRB cases involving hiring hall violations are a
common occurence in the construction industry, Administer-
ing a hiring hall in an industry marked by transient labor and
jobs of short duration is not easy under the best of circum-

continued on page 4

Teamsters, judge, and court officers move for a fair election

by Selma Marks

It is increasingly likely that Teamsters will be able to choose
the officers of their union after a fair election and an honest
count. Judge David Edelstein has thoroughly rebuffed every
attempt by the union officials to undermine the consent
decree: he has ordered complete supervision of the casting
and counting of ballots at every site. Election Officer Michael
Holland moves effectively to carry out that order. Investiga-
tions Officer Charles Carberry brings charges against corrupt
officials all over the country. Independent Administrator,
Frederick B. Lacey, as trial judge, forces suspect individuals
out of one local after another.

* L I
Inside stories
p- 6 MMP v. Brown —p. 7 TWU; (
p- 8 Womens project; Musicians L

Levy Affidavit

If the old gang hoped that they could somehow outman-
euver the judge and manipulate the election process this time
as always before, that hope is gone. The union regime now
faces an unprecedented problem. This time no tiny cabal,
with organized crime behind the scenes, can dictate the choice
of candidates and officers. This time the membership will
decide by direct membership vote, and that fact dominates
all else.

The officials must find candidates who are acceptable, not
just to the mob, but to the membership, for them a novel task.
Candidates begin to come forward boldly, knowing that they
no longer need the nod of the top brass but only the support
of the rank and file.

Everything is changing: the rules, the atmosphere, the pos-
e ‘ormation explains why there are so many

ms and recombinations among the old

’
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Hiring halls: continued

stances. . . . Indeed, the volumes of reported Board cases are
replete with decisions finding unions in violation of the Na-
tional Labor Relations Act because of their administration of
their hiring hall procedures. But, does each one of those
warrant the removal of the union officials involved? We
respectfully suggest that to ask the question is to answer it.
If the answer were in the affirmative, officials of the Depart-
ment of Labor would be doing little else other than racing
from one union office to another in such industries as con-
struction, shipping, trucking, etc., in order to remove union
officials, Even if they had the authority to do so . . . they
would have little time to enforce other provisions of the Act.
For the above reasons, the ALY [administrative law judgel
should hold that the allegations of hiring hall misconduct are
not allegations of ‘serious misconduct’.”

(Reading this, one forgets that IBEW members were asking
for the right, not of the Labor Department, but of the mem-
bership to remove errant officials.)

These revelations of hiring hall abuse (not surprising to
those who knew) were not embarrassed admissions extracted
from reluctant IBEW officials by hostile interrogators. Not at

Unfortunately we now face what I choose to call the
“insider rule.” In the Steelworkers, it's been referred to as
the outsider rule; but in the IBEW it's the insider rule. The
new restrictions on raising funds to mount a campaign against
international officers will prevent anyone from ever doing
what I attempted to do unless that rule is repealed. I was
trying to get a message across to a million members, but
trying to get a message even to three thousand delegates is
just an impossible chore, a terrible chore. There’s no way
that anyone will be able to mount an effective campaign,
without any money, against the international officers. And
it's unreasonable to think thai you can put together any
amount of campaign funds under the rule that the IBEW
has adopted where no IBEW members can contribute more
than $10 without having his name, rank, and serial number
sent to the president of the IBEW. So that’s just out of the
question from now on. I operated my total campaign on
contributions from members of the IBEW, from all branches
of the IBEW; and none of the names were ever reported. If
I had to report the rfmes of all the people who contributed
money in my last campaign, I'd hesitate to say what would
happen to a lot of them,

Comments by Charles Delgado at AUD conference in Berke-
ley, 1983.

all. The comments were firm, insistent, voluntary declarations,
as though to say: this is how it always has been and how it
will remain. And, by some strange torturing of reason, the
IBEW insists that the “mismanagement” is not a serious
offense precisely because it is so widespread,

What is trivial to one can be deadly serious to another,
For construction workers whose livelihood—and whose right
to dignity on the job—depends upon hiring halls, mismanage-
ment is a prevailing, widespread evil that cries out for correc-
tion. But for arbitrary union officials, the right to manage or
mismanage hiring halls gives them the power to manage or
mismanage union locals as they see fit. For them, the current
system is not “serious,” it is a welcome opportunity. It insu-
lates them from membership control and puts the rank and
file at their mercy.

How did the IBEW come to put the facts on the table?
That makes a curious story:

The IBEW constitution provides no mechanism for the
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removal of any officer, local or international, by the rank and
file membership. The practice is simply not permitted. Mem-
bers can elect their local officers but cannot remove them,
even if they are guilty of offenses, Charges against any local
officers, including business manager, can be presented only
to an international vice president who acts as judge, usually
appoints an assistant as jury, and imposes penalties, The local
or its membership has nothing to do with the process, The
system is perfect for keeping the disciplinary whip in the
hands of a small international officialdom. The whole cadre
of thousands of local officers are protected from their mem-
bership but rendered totally dependent upon the interna-
tional administration, Apart from any possible moral defect,
the system has one serious flaw: it seems to violate federal
law,

LMRDA section 401(h) requires “an adequate procedure
for the removal of an elected officer guilty of serious mis-
conduct.” The problem is that enforcement requires 1. a
complaint by “any member of a local labor organization” to
the Labor Department, and 2. enforcement by the Labor De-
partment. The double weakness here is 1. that construction
workers who complain may find that their hiring halls are so
“mismanaged” that the complainants are blacklisted; and 2.
that the Labor Department moves with the alacrity of a tired,
heavy tortoise,

While the Labor Department has adopted 20 detailed para-
graphs of regulations describing how provision 401(h) might
someday be enforced, after 31 years it never has actually
been enforced, And so it might have remained for another
31 years if not for a band of fine electricians, members of
IBEW Local 212 in Cincinnati. It took them five years, but
Joe Small and Donald Hurst, Local 212 members, finally got
the Labor Department to do something about 401(h).

Their efforts began in 1985 when they tried to remove
their local business manager, charging among other things
that he had abused the hiring hall procedures. Then, finding
their way blocked by the IBEW constitution, they complained
to the Labor Department under section 401(h). Their com-
plaint ricochetted for years around the Department until
April this ycar when Mary Sterling, assistant secretary of
labor, upheld their complaint.

In the course of hearings before the administrative law
judge, the IBEW tried various ploys, all unsuccessful: They
argued that the union’s existing procedures were lawful; they
claimed that the Small-Hurst complaint was moot because
the offending business manager was out of office. And, finally,
they tried what must have been a desperate gambit: they
conceded hiring hall “mismanagement” but argued that it
was not the kind of “serious offense” covered by law, Why
not serious? Because—their incredible argument goes—it is
8o common!

Call it mismanagement like the IBEW. Or, call it black-
listing, discrimination, and intimidation. Either way, the cer-
tainty is that it is widespread in construction. | |

Postscript: The case continues. Not yet a happy ending.
After all, the law has been on the books only for 31 years;
and Small and Hurst have been at it for only five. They must
now come up with proposed new bylaws and shepherd them
through the next procedural stages.

IBEW delegate wants democracy talks

John Murphy was elected to represent IBEW Local 35 at
the union’s convention in St. Louis next year. He hopes to get
together with other members and delegates to discuss how to
strengthen democracy in the union. He can be reached at
227 Princeton St., Hartford, CT. 06106-4253.

Union Democracy
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U.S. judge rules: hiring hall blacklisting violates LMRDA

by Susan Jennik

Federal District Judge T. Emmett Clarie in Connecticut has
ruled that LMRDA Title I protects unionists against black-
listing in their union hiring halls. A magistrate, who also took
testimony, found that, in this case, the discrimination was
part of a pattern of suppressing democratic rights in the
union. This decision, the first of its kind, provides far more
effective protection against hiring hall abuse than has been
available in the courts up to now. By permitting victims to
collect punitive damages and legal fees from the tormenting
unions and officials, the decision strengthens the deterrent
against the blacklisting of union dissenters, an evil which is
especially rampant in the construction trades.

In this case, Phelan v. Quinn [H-85-1035(TEC) Dist. of
CT], a trial jury awarded three plumbers: Shane Phelan, Don
Fitzgerald, and Mark Cotton, over $500,000 in damages plus
legal fees for retaliation against them by Plumbers local
union officers in Connecticut. The jury found that Plumbers
Local 305; its business manager, Terrence Quinn; and his
brother Patrick Quinn, business manager of Local 76, en-
gaged in a scheme to suppress dissent within the union.

For many years, Local 305 had jurisdiction over the big-
gest construction job in Connecticut, at the Millstone nuclear
power plants, which employed up to 1,500 plumbers. To get
work at Millstone, plumbers had to be referred by Terrence
Quinn, But the three plumbers were denied referrals because
they had annoyed Terrence's brother, Patrick.

Phelan, a former Local 76 pension fund trustee, had op-
posed Patrick Quinn's support of a proposal to award a
union pension to an em‘ﬁloyers representative. In 1982, with
Phelan’s support, Fitzgerald ran against Pat Quinn for busi-
ness manager. Cotton led a successful campaign to organize
his non-union shop into Local 76 and was soon fired by his
employer., After Pat Quinn learned that Cotton was Fitz-

First stage in the Teamster elections

by Selma Marks

The first stage in the process of selecting new Teamsters
international officers opened this fall with the election of dele-
gates from 38 locals to the union’s convention scheduled for
June. The locals are mostly small, with no known record of
internal reform activity, and they constitute only a tiny seg-
ment of the union’s 650 locals. Most members and local
officers still hesitate before making irrevocable commitments,
because there has not yet been enough time for them to sort
out the lines of demarcation among the contenders or to
assess their strength. It is impossible at this point to judge the
degree of membership support for sweeping change. Interna-
tional officers will be elected by direct national membership
referendum in the fall of 1991.

What is already clear, and encouraging, is that the strong
stand of federal Judge David Edelstein followed by the firm
actions of the three court officers to carry out his mandate to
supervise every phase of the election have created a new

gerald's friend, Cotton got no more referrals to union plumb-
ing jobs. All three “troublemakers” were denied referrals
by Terrence Quinn to any Millstone jobs. In 1986, Fitzgerald
recounted these events at AUD Citizen Hearings on Corrup-
tion and Union Democracy in the Construction Trades. (see
UDR No. 52)

A lawsuit filed by the three in 1985 in federal court
charged, among other things, that the retaliation in job re-
ferrals infringed their rights under the Labor Management
Reporting and Disclosure Act (LMRDA). Similar issues were
before the U.S. Supreme Court last year when it heard the
case of Breininger v. Sheet Metal Workers Local 6. Like the
three plumbers, sheet metal worker Breininger charged that
he had been refused referrals from the union hiring hall. The
Court did rule that he could bring a duty of fair representa-
tion charge against the local under the National Labor Rela-
tions Act; but that was all. The court wold not consider his
free speech claim under Title I.

In an amicus brief in support of Breininger, AUD argued
that hiring hall discrimination in this case violated the sec-
tion of Title I which protects free speech; but the Court re-
fused to rule on that contention because the issue had not
been raised earlier in the lower courts. In a footnote, the
Court left the question open. In Hartford federal court, the
district judge agreed with Leon Rosenblatt, attorney for the
three plumbers, that the discrimination did indeed violate
Title 1.

In duty of fair representation cases under the NLRA, vic-
timized unionists can only win reimbursement of wages
actually lost during the period when they were barred from
work, Punitive damages are not available, so that the de-
terrent effect, even when victims win their cases, is quite
limited. The latest Hartford ruling points to a more potent
weapon against blacklisting.

Attorney Rosenblatt is an AUD advisor. [ ]

. *
Inside stories
p. 3 B. Harvey: IBEW; IUOE; IBT —p. 4 Roofers
P: 5 Plumbers; New York Crime report? —p. 7 IBEW
P.- 8 AUD conference: union democracy’s new stage

atmosphere in the union: in increasing numbers, members
feel confident that if they do come forward as candidates or
campaigners, their rights will be protected. Qur own misgiv-
ings that the old officials might be permitted to steal the
elections have been allayed. What shapes up is a genuinely
democratic contest for top office. That alone, in this union,
is already an astounding achievement,

Michael Holland, the election officer, has taken the admin-
istrative steps and issued the technical guidelines necessary to
control elections in the locals. He has assembled a staff by
regions which has begun to review and approve local election
plans, supervise nomination and election meetings, and deal
with election protests, Even the locals in Canada, which at
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

- s ommw b E Rl R = EE DR
MICHAEL QUIGLEY, et al.,
Plaintiffs, : NO. 07-600 (RBW)
vs.
VINCENT J. GIBLIN, et al.,
Defendants. : PAGES 1 - 71
. o e = oS EE DR DA B E S

May 18, 2007

Washington, D.C.

Deposition of DON CHISM, held at the
offices of Public Citizen Litigation Group, 1600 20th
Street, N.W., Washington, D.C., commencing at 10:10
a.m., Thursday, May 18, 2007, before Elizabeth

Mingione, Notary Public.

Levy Affidavit
Exhibit I
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in?

A, I think it's Arlington County.

Q. A state court proceeding?

A. State of Virginia. Yes.

Q. Have you ever been convicted of any

criminal offenses?

A. No.

Q. Are you currently employed?

A. Yes, I am.

Q. How are you employed?

A, I am the IT Director for International

Union of Operating Engineers,

Q. How would you describe your duties as IT
Director?
A. My duties are to maintain the IT

infrastructure for the headquarters of the
International.

Q. Do those duties extend to the operation of
the web site in any way?

A. Somewhat .

Q. In what respect?

A. We work with the company that maintains the
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involved in?

MR. LEVY: In the technical aspects of the
contracts to date?

MR. CLASH-DREXLER: Are you talking about
the contracts that are referred to in the --

BY MR. LEVY:

Q. Discussed in the affidavit.
A. Yes.
Q. Has any of that involvement involved things

you've done or said not in the presence of the lawyers
working on this case, either in-house or out-of-house?

A, No.

Q. One of the contracts involves a firm being
retained to provide remote authentication; correct?

A. Yes.

Q. Do you know what firm will be providing the

remote authentication?

A. Yes.

Q. What firm is that?

. I think their name is the Matrix Group.

Q. And is that -- have you ever met Ms. Pineda

in person before?



10

1

12

13

14

15

16

17

18

19

20

21

22

25

Q. Has there been any discussion of whether
the would-be viewer would then get to go through to
the web site they were seeking?

A. No. I don't think we've discussed that
particular route.

Q. How would remote authentication work, to
your knowledge?

A. There are numerous ways that it could work
or that it could be set up.

Q. Have the scripts been written to your
knowledge for the remote authentication system?

A. I have not seen any. No.

Q. To your knowledge have those scripts, have
any scripts been tested?

A, No.

0. Directing your attention to paragraph 7 of
your declaration, you speak of a contract provision
about not logging certain identifying data. Why is
that contract provision needed?

A. To ease the concerns of members that
their -- that what they are doing or where they are

going would be tracked.



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Michael Quigley, ef al.
Plaintiffs,
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Civ. No. 07-600 (RBW)

Vincent J. Giblin, et al.,
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Defendants.
AFFIDAVIT OF MICHAEL QUIGLEY

1. My name is Michael Quigley. I am one of the plaintiffs in this action. I make this
affidavit in support of our motion to bar the implementation of the rules and constitutional provision
of the International Union of Operating Engineers (“IUOE"”) over which we have sued in this case.

2. I have been a member of the International Union of Operating Engineers since 1968. 1
was a heavy equipment operator until 1987, when I was appointed as a Business Representative for
Operating Engineers Local 150. 1 served as a Business Representative until 1999, when 1 was
appointed as Executive Director of the Indiana Illinois lowa Foundation for Fair Contracting, a joint
labor-management entity funded under Local 150 contracts which investigates prevailing wage
projects. I served in that position until I retired in April 2006.

3. Iam the webmaster for the web site 150election.com, which was created to support the
campaign for the election of plaintiff Joseph Ward and his slate of candidates. 1create and input the
basic content and design for the web site, although we are lucky to have a volunteer retired member
of our local who is a computer systems engineer, and who maintains and oversees the overall

technical aspects of my designs so that they are in the right format for display on the Internet.

Levy Affidavit
Exhibit J



4. The requirement of password protection for campaign web sites will inevitably interfere
with my right to communicate even with members of the union who have register numbers that they
could enter as passwords because many members will be unwilling or unable to enter the register
numbers at the time they might be looking at my web site. First of all, most register numbers are too
long to be memorized — my number contains seven digits, and members who joined the union more
recently have more digits in their numbers. Moreover, the occasions when members need to know
their numbers are too infrequent to give them a reason or occasion for memorization, Moreover,
although some members catry their membership cards in their wallets, many do not. Members are
subject to being checked for membership at work, which was one of my responsibilities when I was
a Business Representative, but in my experience members often did not carry their membership cards
with them because they did not want them to get lost on the machines while they were operating.
Members need their membership cards when they come to union meetings, but it is only a very small
fraction of all members who come to meetings. So it is quite possible that a member might be online
and have occasion to look at our web site and be unable to do so because he doesn’t remember the
number or have ready access to it. It is also possible that the union’s records (and thus the
membership card) could have bad information about the member’s exact name, such as whether or
not, since the time the member first joined the union, the member has decided to use, or not to use,
a particular middle name or middle initial, or a nickname or a shortened version of a name (such as
Don instead of Donald). In either case, unless the member had his card with him, getting into the
web site or a candidate or a candidate’s supporter would be especially unlikely,

5. Moreover, the union’s databases do not contain members’ membership numbers for new

members until several months after they join the union, so the requirement of entering register
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numbers will prevent me from speaking to new members entirely. This problem was brought
forcefully to my attention when Local was running a database allowing employers to hire newly
trained crane operators by using membership numbers. This approach had to be abandoned,
switching to the use of social security numbers, because it was taking as long as nine months for the
International to add numbers to the new members’ records. The new member was processed by the
local, and the paperwork then went to the International, which eventually responded to the local with
a membership number.

6. Even members who have a membership number and have access to it are often going to
be unwilling to enter it as a condition of viewing campaign web sites, including our campaign web
site. This partly a matter of personal privacy; many members understand that their visits to and
movement within the pages of a web site are automatically tracked and recorded on the server log.
But the problem is compounded by members not wanting to take the risk that the incumbent union
leadership might obtain this information and use it against them. Members are careful when dealing
with union officials because they understand that officials can hurt their livelihood. In our local, as
in other locals representing engineers in the construction industry, access to jobs is controlled by the
union’s hiring hall, which refers members to jobs. Members worry about whether an official will
prevent them from getting a good job through the union’s hiring hall when the current one runs out,
and in the construction field most jobs are strictly temporary and lasts only so long as the current
project.

7. When 1 was a business representative, I am proud to say that we never took advantage of
our power at the hiring hall to discriminate against members based on that they said or did not say

in internal union politics, but even back then most members treated union officials with extra respect

53



because they understood the power that those officials could have over their ability to earn their
livelihood. And, in my opinion, more recently there has grown to be an atmosphere of fear and
intimidation on job sites and within the union, and many members believe that opponents of the
incumbents are not getting a fair shake at the union hiring hall. So that gives members in our local
an additional reason not to allow their membership numbers to be recorded as having visited a web
site on the “wrong” side of the election.

8. In some locals, there has been a history of violence against union dissenters, and that may
provide an additional reason for members not to want to leave traces of their presence in the “wrong™
web site by having to record their names and register numbers, Members in our area are aware of
the problems in Local 18 in Ohio, and more recently the attack on Jim Archey at a meeting of Local
37 in Baltimore has become known ot the membership, Happily, such violence has never been a
problem in our local, although I am aware of a recent claim being made that a supporter of the
incumbents was attacked.

9. As originally announced, the obligation to use passwords imposed an onerous burden on
web site operators. After we received word that the International was going to punish candidates or
supporters who operated campaign web sites without password protection as of April 15, we
obtained counsel to challenge the rule. But we regard our web site as absolutely crucial to our
campaign, In order to be sure that we would be able to keep our web site going in the event we were
unable to get the rule set aside, we took steps to create a password protection system. We were lucky
that our volunteer computer systems engineer had licensed copies of the SQL server software that
was needed to implement these burdensome requirements. If we had had to buy new software,

preparing for the change could easily have cost us between $8000 and $9000. And even then we are
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24. Until relatively recently, I really had no idea about some of the things that are going on
in our union, such as about some of the corruption or other problems. I credit the information that
is available on the Internet for helping to open my eyes. For example, I have found very useful the
web site of the Association for Union Democracy, which links to significant intra-union web sites,
and web sites from members in other locals and indeed of locals in other unions than the IUOE. If
the AUD can’t look at our web site, they can’t link to it and the word about our problems won’t
spread, and members in other areas won’t be able to learn from us, Indeed, if the IUOE wins this
case, other unions may want to shut me off from being able to see the web sites of their members.
Y think union members generally would be the poorer for that.

Pursuant to 28 U.S.C. § 1746, I hereby certify under

penalty of perjury that the foregoing is true and
correct. Executed on May 22, 2007.
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