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CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

A. Interested Persons
Pursuant to Fed. R. App. P. 26.1, and 11th Cir. R. 26.1-1, appellant certifies
that the following have an interest in the outcome of this appeal:

3C Inc. (defendant in original district court proceeding)

Allen, D. Matthew (counsel for CareOne defendant-appellee)

Ascend One Corp. (defendant in original district court proceeding)

Bledsoe, Catherine A. (counsel for CareOne defendant-appellee)

Borland, Marie A. (counsel for law firm defendants-appellees)

CareOne Services, Inc. (defendant-appellee)

Centrone, Gus M. (district court counsel for plaintiffs-appellees)

Carlton Fields (counsel for CareOne defendant-appellee)

Class (plaintiffs-appellees)
(All persons who entered into retainer agreements with Griffith &
Ruther, LLC, Ruther & Associates, LLC or Persels & Associates,
LLC on or after April 28, 2005, to receive legal advice and other legal
services, including Debt Settlement Legal Services, focused on
helping the consumers get out of debt. The Settlement Class
excludes: any individual who satisfies the class definition proposed in
the first amended class action complaint filed in Bronzich v. Persels
& Associates, LLC, et al., No. CV-10-00364-EFS, currently pending

in the United States District Court for the Eastern District of
Washington.)
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Dancel, Bernaldo (defendant in original district court proceeding)
Day, Miranda L. (plaintiff-appellee and class representative)
Donica, Herbert R. (district court counsel for plaintiffs-appellees)
Donica Law Firm (district court counsel for plaintiffs-appellees)
Felman, James E. (counsel for plaintiffs-appellees)

Freedman, Robyn R. (defendant-appellee)

Freedom Point (former name of defendant-appellee CareOne)
Gordon Feinblatt (counsel for CareOne defendant-appellee)
Greenwald, Lawrence S. (counsel for CareOne defendant-appellee)
Gunn, Raymond (objector-appellant)

Hill, Ward & Henderson (counsel for law firm defendants-appellees)
Institute for Public Representation (counsel for amicus curiae)
Kirkpatrick, Michael T. (counsel for objector-appellant)

Knight, David T. (counsel for law firm defendants-appellees)
Kynes, Markman & Felman (counsel for plaintiffs-appellees)

Lash & Wilcox (counsel for plaintiffs-appellees)

Lash, Thomas A. (district court counsel for plaintiffs-appellees)
Legal Advice Line, Inc. (defendant-appellee)

Legal Advice Line, LLC (defendant-appellee)

C-20f3



Case: 12-11887 Date Filed: 06/18/2012 Page: 4 of 84

Leish, Matthew A. (counsel for CareOne defendant-appellee)
Maglio, Altom M. (district court counsel for objector-appellant)
Maglio Christopher & Toale (district court counsel for objector-appellant)
Michelman, Scott (district court counsel for objector-appellant)
Moffet, Brian L. (counsel for CareOne defendant-appellee)
Moreno, Clarisse (counsel for plaintiffs-appellees)

National Association of Consumer Advocates (amicus curiae)
Persels & Associates, LLC (defendant-appellee)

Persels, Jimmy B. (defendant-appellee)

Public Citizen Litigation Group (counsel for objector-appellant)
Ruther & Associates, LLC (defendant-appellee)

Ruther, Neil J. (defendant-appellee)

Tapley, J. Jerome (district court counsel for objector Koni Lee)
Tibbals, Lara J. (counsel for law firm defendants-appellees)
Wilson, Hon. Thomas G. (U.S. Magistrate Judge)

Wolfman, Brian (counsel for amicus curiae)

Yanes, Katherine E. (counsel for plaintiffs-appellees)

/s/ Michael T. Kirkpatrick
Michael T. Kirkpatrick
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STATEMENT REGARDING ORAL ARGUMENT

This appeal involves the propriety of the district court’s approval of a class
action settlement that requires 125,000 absent class members to surrender valuable
claims in exchange for nothing. This Court’s decision will determine whether a
settlement that provides no benefit to the class—and which leaves the class in a worse
position than if the case had never been brought—can be “fair, reasonable, and
adequate” as required by Federal Rule of Civil Procedure 23(e)(2). Because of the
importance of the legal rights at stake, appellant requests oral argument and believes

that it would assist the Court in resolving this appeal.
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STATEMENT OF SUBJECT MATTER
AND APPELLATE JURISDICTION

The district court had jurisdiction under 28 U.S.C. §§ 1331 (federal question
jurisdiction), 1332(d) (Class Action Fairness Act), and 1367 (supplemental
jurisdiction). See Doc. 98. The district court entered an order on March 12, 2012,
granting final approval to the class action settlement and disposing of all parties’
claims. Doc. 157. Objector Raymond Gunn filed a timely notice of appeal on April
2,2012. Doc. 158. This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUE

Whether the district court erred in approving a class settlement that requires

class members to release valuable claims but provides no benefit to the class.
STATEMENT OF THE CASE

This appeal is brought by class member Raymond Gunn, who objected below
to approval of the settlement of this class action. The settlement releases valuable
claims of 125,000 class members in exchange for nothing. Because the settlement
provides no benefit to the class, it is not “fair, reasonable, and adequate™ as required
by Federal Rule of Civil Procedure 23(e)(2), and the district court erred in approving

the settlement.
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A.  The Underlying Class Action

1. The lawyer model of debt settlement

Debt-settlement companies attempt to persuade creditors to settle for less than
the full amount of a consumer’s debt. They encourage the consumer to default on the
debt and instead make monthly payments to the debt-settlement company. Once
those payments reach a target percentage of the debt owed to one of the creditors, the
company makes an offer to the creditor to settle the debt for the amount in hand.
During the period when the funds are accumulating, the creditors receive no
payments. As a result, the creditors impose additional finance charges and
delinquency fees, and often undertake collection activity, including litigation. Debt-
settlement plans often fail because the fees charged by the debt-settlement company
leave insufficient funds to satisfy the creditors.'

In response to these practices, many states have passed legislation to regulate

debt-settlement companies. Such statutes often limit the fees that a debt-settlement

'See generally United States Government Accountability Office, Debt Settlement:
Fraudulent, Abusive, and Deceptive Practices Pose Risks to Consumers (2010),
available at http://www.gao.gov/assets/130/124498.pdf; National Consumer Law
Center, An Investigation of Debt Settlement Companies: An Unsettling Business for
Consumers (2005), available at www.nclc.org/images/pdf/debt settlement/report
investigation_debt settle co.pdf; National Conference of Commissioners on Uniform
State Laws, Uniform Debt-Management Services Act 6-11 (2005), available at
www.ftc.gov/bep/workshops/debtsettlement/UDMSA  Final.pdf.

2
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company can charge and require detailed disclosures to the consumer. In states
without a specific debt-settlement statute, claims against debt-settlement companies
are often brought pursuant to other state consumer protection laws or pursuant to
federal law. Because lawyers are sometimes exempt from such statutes if the lawyer
settles a client’s debt in the course of providing traditional legal services to the client,
some debt-settlement companies have associated with lawyers to provide debt-
settlement services in an attempt to take advantage of the statutory exemptions for
lawyers. Under the “lawyer model of debt settlement,” the consumer enters into a
retainer agreement with the lawyer, but the debt-settlement company administers the
program under the guise of providing management services to the law firm. The
plaintiff in this case challenged such a scheme.?

2. The original complaint

Plaintiff Miranda Day brought this case on behalf of herself and a putative
class of about 10,000 Florida residents who had contracted with the defendants for
debt-settlement services. In her original complaint, filed November 4, 2010, Day

sued two law firms and three individual lawyers (Persels & Associates, LLC; Ruther

*For a general description of defendants’ business model, see Kinderknecht v. Persels
& Associates, LLC, 470 B.R. 149, 157-59 (Bankr. D. Kan. Apr. 13, 2012), and
Bronzich v. Persels & Associates, LLC, No. 10-0364,2011 WL 2119372, *2-3 (E.D.
Wash. May 27, 2011).
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& Associates, LLC; Jimmy B. Persels; Neil J. Ruther; and Robyn R. Freedman)
(collectively, the “Law Firm Defendants™) and certain affiliated debt-settlement
companies and their owner (Ascend One Corp.; 3C Inc.; CareOne Services, Inc. f/k/a
FreedomPoint Corp.; and Bernaldo Dancel). Doc. 1. Day asserted claims under the
Florida Deceptive and Unfair Trade Practices Act and the federal Credit Repair
Organizations Act (CROA), and common-law claims for unjust enrichment, legal
malpractice, breach of fiduciary duty, and negligence. The claims in the original
complaint arose from two separate agreements that Day made with two different but
overlapping sets of defendants: a Client Agreement with the non-lawyer defendants
and a Retainer Agreement with the Law Firm Defendants and CareOne. The non-
lawyer defendants moved to compel arbitration of Day’s claims because the Client
Agreement had a mandatory arbitration clause that included a ban on class actions.
The district court stayed the claims against Ascend One, 3C, and Dancel pending
arbitration. Because CareOne was also a party to the Retainer Agreement between
Day and the Law Firm Defendants and the Retainer Agreement had no arbitration
provision, the district court did not stay all claims against CareOne. Rather, the
district court denied CareOne’s motion to compel arbitration with respect to any
claims related to CareOne’s activities as administrative staff to the Law Firm

Defendants. See Doc. 82.
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3. The amended complaint

On June 10, 2011, Day filed an amended complaint. Doc. 98. The amended
complaint does not include any claims against Ascend One, 3C, or Dancel, and the
claims against CareOne are limited to those arising from CareOne’s role in providing
administrative support, paralegal services, and customer service under the Retainer
Agreement. Id. The amended complaint adds an additional law firm defendant:
Legal Advice Line (LAL). LAL is alleged to be an alter ego of Persels & Associates
(P&A). See id. 9 15, 60, 61 (alleging that LAL was co-counsel with P&A, that
Ruther owns LAL, and that LAL is identical to P&A).

In her amended complaint, Day describes a scheme under which the Law Firm
Defendants and CareOne offered to help consumers settle their debts by negotiating
with their creditors, but when the consumers gave the defendants money to carry out
the plan, the defendants took such large fees out of the consumers’ payments that the
system was “designed to fail.” Doc. 98, 9 55. Day alleges that defendants
misrepresented their debt settlement services, failed to assist their clients, and
discouraged their clients from responding to creditors even after the clients were
sued. According to Day, the Law Firm Defendants failed to provide legal assistance
to their clients, and instead passed their clients’ cases off to CareOne employees

acting as “paralegal negotiators” whom the Law Firm Defendants did not supervise
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and who did not provide any legal help to the clients. On behalf of a proposed
statewide class of about 10,000 Florida residents, the amended complaint alleges
violations of CROA and raises common-law claims for legal malpractice, breach of
fiduciary duty, aiding and abetting breach of fiduciary duty, negligent supervision,
and negligence.
B. The Proposed Settlement

On June 28, 2011, less than three weeks after the filing of the amended
complaint and before any defendant had answered, the parties announced that they
had reached an “agreement in principle regarding the settlement of this case.” Doc.
103. After the settling parties finalized their written agreement (Doc. 110-1), they
moved for preliminary approval (Doc. 110), which the district court granted (Doc.
112). The order granting preliminary approval of the proposed settlement also
provided for notice to the class, set deadlines for class members to opt out or object,
and set a date for a fairness hearing to consider whether the settlement should be
finally approved. Id.

Although the amended complaint was brought on behalf of a putative class of
10,000 Florida residents, the proposed settlement class included approximately
125,000 consumers nationwide who entered into retainer agreements with the Law

Firm Defendants on or after April 28, 2005, to receive legal advice and services to
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help get out of debt, including debt-settlement services. The proposed class excluded
members of a putative statewide class in Bronzich v. Persels & Associates, LLC, a
case pending against the Law Firm Defendants in the Eastern District of Washington.
Doc. 110-1, 99 7 and 16. The proposed settlement did not provide for any monetary
relief to the 125,000 absent class members. Instead, the proposed settlement called
for defendants to pay (1) up to $300,000 in attorney fees to class counsel; (2)
$100,000 to the American Bar Foundation (ABF) as a cy pres donation; (3) $5,000
to the representative plaintiff; and (4) the costs of administering the settlement. /d.
99 19(b), 35, 23, 21.

The proposed settlement also called for three changes in the Law Firm
Defendants’ business practices. First, the Law Firm Defendants agreed that,
beginning October 1, 2010, they would only collect fees for debt-settlement services
after negotiating a settlement with the client’s creditor, except that they could
continue to collect advance fees “to the extent permitted by law” and for other
services, including specifically an upfront “consultation fee” that is “currently set at
$150” but which the settlement agreement does not prohibit the defendants from
raising. Id. § 19(a)(i) & n.1. Second, the Law Firm Defendants agreed to disclose
to future clients an estimate of the amount that the client will pay and for what

purposes, including an estimate of the amount of legal fees. Id. 4 19(a)(i1). Third, the
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firms agreed to establish procedures to allow clients to communicate with their
attorneys within a reasonable period of time. Id. 9§ 19(a)(ii1). Finally, the proposed
settlement required CareOne to “assist” the Law Firm Defendants to comply with
their obligations under the agreement. /d. 9 19(a)(iv).

In exchange for the relief described above, the proposed agreement required
the class to dismiss the lawsuit with prejudice, to release any and all claims arising
from the retainer agreements for debt-settlement services, and to release any other
claims any class member might have against the Law Firm Defendants and associated
lawyers, including unknown and future claims and claims completely unrelated to the
class members’ purchase of debt-settlement services. Id. 9 14(u), 14(bb), 24, & 32.
C. Objections to the Proposed Settlement

On December 15,2011, class member Raymond Gunn filed a timely objection
urging the district court to deny final approval of the proposed settlement because it
provides no benefit to the class, but requires the release of valuable claims, and thus
isnot “fair, reasonable, and adequate™ as required by Federal Rule of Civil Procedure
23(e)(2). Doc. 133. Specifically, Gunn argued that (1) the settlement would provide
no monetary relief to the class; (2) the changes in defendants’ business practices are
of no value to the class because the new practices are already required by law or legal

ethics and any changes in future behavior will not benefit class members already
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harmed; (3) the release is overly broad because it extends beyond the challenged
conduct to grant the Law Firm Defendants blanket immunity for any type of claim,
including unknown and future claims; (4) the claims arising from the debt-settlement
scheme at issue are valuable and plaintiffs challenging similar conduct regularly
obtain significant monetary relief; (5) a cy pres distribution is not justified because
an appropriate settlement amount could be distributed to individual class members;
(6) even if a cy pres distribution were appropriate, ABF would not be a proper
recipient because ABF lacks a sufficient nexus to the injuries of the class or the
principles the class action seeks to vindicate; and (7) an award of attorneys’ fees to
class counsel and an incentive payment to the representative plaintiff cannot be
justified in light of the poor result achieved for the class. /d.

In addition to Gunn, one other class member represented by counsel filed an
objection to the proposed settlement, see Doc. 134, and several other class members

objected pro se.” The Attorneys General of Connecticut, Florida, Maine, New York,

’Three class members timely submitted pro se objections to the district court (Doc.
123, 126, & 131), not counting two letters framed as objections that expressed
satisfaction with defendants’ services (Doc. 118 & 124). The settlement
administrator also received two objections, one timely and one not. See Doc. 145
9 12. The settlement administrator did not file the objections it received. It is
unknown whether they are duplicates of objections in the record and whether the
district court considered, or had access to, the substance of the objections received
by the settlement administrator.
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and West Virginia also submitted a letter urging the district court to reject the
proposed settlement.* Doc. 152. The district court received 12 requests to opt out of
the class, and the settlement administrator received 325 timely requests to opt out, and
20 untimely requests.’
D. Motions for Final Approval

One week before the fairness hearing, defendants filed their motions for final
approval of the class settlement. Doc. 144 & 147. Three days before the hearing,
plaintiff filed her motion for final approval. Doc. 150. In their motions, the settling
parties announced two revisions to their settlement agreement made in response to
Gunn’s objections. First, the revised agreement does not release unknown claims or
individual legal malpractice claims unrelated to the allegations in the case. Doc. 150-
399 14(u) & (bb). Second, the revised agreement changes the proposed recipient of
the $100,000 cy pres distribution from ABF to two organizations with purposes more

closely aligned with the interests of the class. Id. 4 19(b). Although the changes

“The order approving the settlement states that the district court also received a letter
from the Oregon Department of Consumer and Business Services’ Division of
Finance and Corporate Securities urging the court to reject the proposed settlement
(Doc. 157 at 9), but the letter has not been made a part of the record.

*Because the settlement administrator did not file the opt-out requests it received, it
1s unknown whether they are duplicates of the opt-out requests submitted directly to
the district court. See Doc. 114,116, 119, 120, 121, 122, 125, 127, 128, 130, 135, &
140.
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addressed two of Gunn’s objections, neither change addressed the most serious
problem with the proposed settlement—that it provides no benefit to the class.

In her motion for final approval, plaintiff acknowledged the lack of any
monetary relief for the class, Doc. 150 at 17, but argued that although “the case is
strong and the Class’s claims are meritorious,” there is a risk that “if Plaintiff were
to prevail at trial and on appeal, the Class might be unable to collect a substantial
judgment.” Id. at 10-11. Plaintiff asserted generally that “information provided”
during the settlement discussions “showed that the Law Firm Defendants would be
unable to fund a substantial settlement and made Class Counsel concerned that the
Class would have difficulty collecting a sizeable judgment from the Law Firm
Defendants should one be awarded.” Id. at 3. However, none of the settling parties
produced any evidence regarding the assets and liabilities of the defendants until the
afternoon of the fairness hearing, when the Law Firm Defendants filed the third
declaration of defendant Neil J. Ruther. Doc. 155.

In his third declaration, Ruther asserts that one of the seven defendants, P& A,
sustained net losses in calendar years 2010 and 2011, and he asserts that P& A agreed
to pay $18 million to settle a lawsuit, and still owes $14 million under the agreement.
Id. 99 3-5. Ruther did not attach a copy of the settlement agreement he referenced,

but he indicated that the agreement “was made part of the public record in the case

11



Case: 12-11887 Date Filed: 06/18/2012 Page: 27 of 84

styled: My Professional Advice, Inc. v. Persels & Associates, LLC, Circuit Court for

Baltimore City, Case No. 24-C-11-5013.” Id. 9 4.
E. Fairness Hearing and Order Granting Final Approval
On February 2, 2012, the district court held a hearing to consider whether the
agreement proposed by the settling parties should be approved as “fair, reasonable,
and adequate” under Federal Rule of Civil Procedure 23(e), and, on March 12,2012,
the court entered an order approving the settlement. Doc. 157. In its order, the court
explained:
Notably, the lack of a monetary award to the Class members made me
skeptical of the settlement at the outset. However, there are certain
factors that persuade me that the settlement as a whole is fair, adequate,
and reasonable despite the lack of a monetary payment to the Class
members. Those factors are (1) the ability of the Class members to opt
out of the settlement agreement; (2) the financial inability of the
defendants to pay a meaningful award, much less to respond to a large
judgment; and (3) my complete confidence in the ability and integrity of

lead [class] counsel Felman and his co-counsel Katherine Yanes.

ld. at 15-16.

On April 22, 2012, Gunn filed his notice of appeal. Doc. 158.
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STANDARD OF REVIEW

This Court reviews a district court’s approval of a class action settlement for
an abuse of discretion. Faughtv. Am. Home Shield Corp., 668 F.3d 1233, 1239 (11th
Cir.2011). “A district court by definition abuses its discretion when it makes an error
of law.” Koons v. United States, 518 U.S. 81,100, 116 S. Ct.2035,2047 (1996). The
Rule 23 issues before this Court, such as whether a no-value settlement can satisfy
the requirements of Rule 23(e), whether the right to opt out can cure the unfairness
of a settlement’s terms, and whether the court can defer to the views of counsel rather
than analyzing independently the fairness of a settlement, are pure questions of law
subject to de novo review. Moreover, in the context of a settlement class action, in
which this Court must be concerned about the non-adversarial relationship between
the settling parties and the defendants’ effort to “purchase res judicata,” Bolin v.
Sears,231F.3d 970,976 (5th Cir. 2000), “heightened” appellate scrutiny is required.
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620, 117 S. Ct. 2231, 2248 (1997);
see generally In re GM Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d
768, 785 (3d Cir. 1995).

SUMMARY OF THE ARGUMENT
The district court approved a class action settlement that benefits defendants

(release from liability to 125,000 class members in 49 states), class counsel ($300,000
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attorney fee), two charities ($50,000 cy pres award to each), and the representative
plaintiff ($5,000 incentive award), but gives the 125,000 absent class members
nothing. Further, under the settlement, the class members release valuable claims
against the defendants. A settlement that provides no benefit to the class—and which
leaves the class in a worse position than if the case had never been brought—is not
“fair, reasonable, and adequate” as required by Federal Rule of Civil Procedure
23(e)(2). The district court’s order approving the settlement should be reversed.

The settlement approved by the district court provides no monetary reliefto the
class, even though it is undisputed that the claims of the absent class members likely
total $125 million or more, and plaintiffs regularly obtain significant monetary relief
for the types of claims released under the settlement. Further, the changes to the Law
Firm Defendants’ business practices required by the settlement are of no value
because those practices are already required by law and legal ethics and because
prospective changes will not benefit the class. Although the district court
acknowledged that the class was releasing valuable claims in exchange for no
consideration, the court approved the settlement on the grounds that (1) class
members had a chance to opt out; (2) it was asserted that collecting a large judgment
would be difficult; and (3) the district court had confidence in the ability and integrity

of class counsel. These three grounds are inadequate to support approval.

14



Case: 12-11887 Date Filed: 06/18/2012 Page: 30 of 84

First, the ability to opt out cannot cure the unfairness of the settlement, because
every member of every Rule 23(b)(3) class has a right to opt out. Thus, if the opt-out
right cured unfairness, there would be no need for Rule 23(e)’s requirement that the
court safeguard the interests of the class. The district court further erred by
construing the silence of most class members as approval of the settlement, and by
failing to consider the views of five state attorneys general opposed to the settlement.

Second, with regard to collection risk, the district court erred by relying on an
unsupported and uninvestigated claim of financial difficulty, made by a single
defendant on the day of the fairness hearing, to conclude that all seven defendants
lack the resources to fund a meaningful settlement or pay a large judgment. Class
counsel admitted that he had done nothing to verify the claim of financial hardship,
and review of the publicly available documents cited in support of the claim show
that it is dubious at best.

Finally, the district court erred by deferring to class counsel’s opinion rather
than acting as a guardian of the class and analyzing independently the fairness of the
settlement. The district court’s duty to protect the class, imposed by Rule 23(e), is
at its zenith where, as here, all other parties to the agreement benefit at the expense

of the absent class members.
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ARGUMENT

I. The Settlement Is Not Fair Because It Releases Valuable Claims but
Provides No Benefit.

The claims of a certified class can be settled only with court approval based on
a finding that the settlement is “fair, reasonable, and adequate.” Fed. R. Civ. P.
23(e)(2). To meet this standard, a settlement must benefit the class. As Congress
noted when it enacted the Class Action Fairness Act: “Class members often receive
little or no benefit from class actions, and are sometimes harmed, such as where—(A)
counsel are awarded large fees, while leaving class members with . . . awards of little
or no value.” 28 U.S.C. § 1711, Pub. L. 109-2, § 2(a)(3) (Findings and Purposes).
Thus, “careful scrutiny by the court is ‘necessary to guard against settlements that
may benefit the class representatives or their attorneys at the expense of the absent
class members.”” Holmes v. Cont’l Can Co., 706 F.2d 1144, 1147 (11th Cir. 1983)
(quoting United States v. City of Miami, 614 F.2d 1322, 1331 (5th Cir. 1980)); see
also Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615, 624 (9th Cir. 1982)
(purpose of court scrutiny is “protection of those class members . . . whose rights may
not have been given due regard by the negotiating parties”). Indeed, the Eleventh

Circuit’s predecessor court has described the role of a judge reviewing a settlement
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as that of a “fiduciary serving as guardian for the unrepresented class members.” City
of Miami, 614 F.2d at 1331 (5th Cir. 1980).

This Court has suggested six factors to guide the district court in evaluating the
substantive fairness of a proposed settlement:

(1) the likelihood of success at trial; (2) the range of possible recovery;

(3) the range of possible recovery at which a settlement is fair, adequate,

and reasonable; (4) the anticipated complexity, expense, and duration of

litigation; (5) the opposition to the settlement; and (6) the stage of

proceedings at which the settlement was achieved.
Faught, 668 F.3d at 1240. The six factors overlap to a considerable degree. No
matter how they are described, the essence of the inquiry is whether the settlement
reflects a reasonable compromise in light of the risks and potential reward of
continued litigation. “The court must be assured that the settlement secures an
adequate advantage for the class in return for the surrender of litigation rights against
the defendants.” In re Katrina Canal Breaches Litigation, 628 F.3d 185, 195 (5th
Cir. 2010); see In re GM Truck, 55 F.3d at 805 (“Rule 23(e) imposes on the trial
judge the duty of protecting absentees” by “assuring that the settlement represents
adequate compensation for the release of the class claims™).

The settlement approved by the district court is not a reasonable compromise

because defendants get a windfall release from liability, class counsel gets $300,000

in attorney fees, two charities get $50,000 cy pres awards, and the representative
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plaintiff gets an incentive payment of $5,000, but the 125,000 absent class members
get nothing. A settlement that provides no benefit to the class is not a fair deal. For
this reason alone, the district court should have rejected the settlement. See In re
Compact Disc Minimum Advertised Price Antitrust Litig., 216 F.R.D. 197, 221 (D.
Me. 2003) (“[A] settlement is not fair where all the cash goes to expenses and
lawyers.”); Clement v. Am. Honda Fin. Corp., 176 F.R.D. 15, 28 (D. Conn. 1997)
(disapproving settlement where “there is a strong danger that the settlement will have
absolutely no value to the class™); In re Ford Motor Co. Bronco Il Prods. Liab. Litig.,
No. MDL-991, 1995 WL 222177, *6 (E.D. La. Mar. 15, 1995) (rejecting proposed
settlement that would release claims “for no or highly speculative consideration” even
where “plaintiffs may face serious and significant barriers to recovery”). Indeed, the
class would be better off if this case had been dismissed, because the class members
would at least retain their ability to bring claims against the defendants and other
released parties. A settlement that leaves the class in a worse position than if the case
had never been brought cannot satisfy Rule 23(e)’s requirement that a class settlement

be “fair, reasonable, and adequate.”
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A. The settlement provides no monetary relief to the class, but
extinguishes claims totaling more than $125 million.

Because the absent class members receive no benefit from the settlement, the
settlement should not have been approved because defendants have provided nothing
to the class in exchange for the surrender of the claims. Although this would be true
even if the claims were of minimal value, in fact, the released claims have substantial
economic value.

In his objections, Gunn explained that the abusive debt-settlement practices
challenged in this case are remediable under numerous state and federal consumer-
protection statutes and common law causes of action. See Doc. 133 at 11-12. Indeed,
plaintiffs have recovered significant monetary relief from debt-settlement companies,
including law firms. See, e.g., Simmons v. Daly, Murphy & Sinnott Law Center, No.
CV020078449S, 2003 WL 21267184, at *3 (Conn. Super. Ct. May 15, 2003)
(awarding a single plaintiff more than $2,300 in restitution and $20,000 in punitive
damages); Pridemore v. Cherry, 903 S.W.2d 705, 706, 709 (Tenn. Ct. App. 1995)
(awarding $50,000 in compensatory damages and $100,000 in punitive damages to
a single plaintiff). Gunn submitted with his objections the declarations of three
attorneys with knowledge of the value of the type of claims released by the

settlement. Doc. 133-2, 133-3, & 133-4. Attorney Kleinpeter explained that she has
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settled five cases seeking relief for conduct similar to that challenged in this case, and
each settlement “included significant monetary relief for the plaintiffs, usually in an
amount at least equivalent to the fees they had paid to the defendants.” Doc. 133-2
9 6. Similarly, attorney Reichenbach explained that he has obtained favorable
settlements in cases against debt settlement companies, typically recovering “most or
all of the money the client [] paid to the debt settlement company and payment
processor, and the client’s attorney fees and court costs.” Doc. 133-3 § 6. And
attorney Pizor referenced “numerous successful actions enforcing consumers’ or
debtors’ rights against debt relief companies and obtaining monetary judgments or
settlements for plaintiffs.” Doc. 133-4 9 8.

The settling parties did not dispute Gunn’s evidence that plaintiffs regularly
obtain significant monetary relief for the types of claims released under the
settlement. Further, during the fairness hearing, the district court agreed that
restitution to the class would likely total $125 million. Doc. 161 at 38:12; see also
Doc. 157 at 22 (“[I]f each of the Class members were awarded $1,000—and the
average claim appears to be more than that—the judgment would amount to $125
million.”). Thus, pursuant to the settlement, defendants receive a windfall release

from liability without having to pay one cent to the 125,000 absent class members.
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B.  This case presents none of the circumstances that might justify a cy
pres award in lieu of payments to class members.

To the extent the settling parties argue that it is appropriate for defendants to
make cy pres donations totaling $100,000 because it is not economically feasible to
distribute such a paltry sum to such a large class, the settling parties miss the point.
Because the released claims have substantial economic value and defendants know
the identity of the class members, how they can be contacted, and the amount of fees
that each class member paid defendants, it would be feasible to divide an appropriate
settlement fund among the class members based on the amount of each class
member’s loss. Thus, this case presents none of the circumstances that justify a cy
pres distribution.

Taken from the Norman French expression “cy pres comme possible” (‘“as near
as possible”), cy pres is a charitable trust law doctrine under which a court directs that
trust property be used for a purpose that carries out the settlor’s intention after a
distribution specified in the trust becomes impossible. In re Airline Ticket Comm’n
Antitrust Litig., 307 F.3d 679, 682 (8th Cir. 2002) (citations omitted). In the class
action context, cy pres awards are used in two situations.

First, and most typically, cy pres is used to distribute residual settlement funds

after payments have been made to class members and where further distribution to
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class members is not economically feasible. See, e.g., Powell v. Ga.-Pac. Corp., 119
F.3d 703, 706-07 (8th Cir. 1997) (approving cy pres distribution of unclaimed
settlement funds where locating individual class members for an additional
distribution would be very difficult and costly); Six Mexican Workers v. Ariz. Citrus
Growers, 904 F.2d 1301, 1307 (9th Cir.1990) (holding that a district court may
properly consider cy pres for the purpose of distributing unclaimed funds). The cy
pres distribution in this case does not involve money remaining after distributions to
individual class members; indeed, the settlement here includes no compensation for
the class.

Second, cy pres is used in class actions when it is economically infeasible to
distribute settlement funds to individual members of the class, either because the class
members cannot be identified or located, or because the class members’ individual
damages—although substantial in the aggregate—are too small to justify the expense
of individual distributions. For example, in Democratic Central Committee v.
Washington Metropolitan Area Transit Commission, the court allowed funds
collected as restitution to overcharged bus riders to be used to purchase new buses for
the benefit of current bus riders in the same service region, because “identifying,
locating, and notifying all those overcharged after so much time would be very

difficult, if not impossible.” 84 F.3d 451,455 (D.C. Cir. 1996). Similarly, in a class
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action where the maximum recovery at trial would have been two million dollars and
the class had more than 66 million members, a cy pres distribution was
permissible—if a suitable beneficiary could be located—because the cost of
distributing individual payments “would far exceed the maximum potential recovery”
of about three cents per class member. Nachshin v. AOL, 663 F.3d 1034, 1037 (9th
Cir. 2011). In contrast, several courts have rejected the use of cy pres where
distribution to the class was economically feasible. See, e.g., Masters v. Wilhelmina
Model Agency, Inc., 473 F.3d 423, 436 (2d Cir. 2007) (refusing to affirm cy pres
distribution where neither side contended that “it would be onerous or impossible to
locate class members or [that] each class member’s recovery would be so small as to
make an individual distribution economically impracticable”); Mirfasihi v. Fleet
Mortg. Corp.,356 F.3d 781, 784 (7th Cir. 2004) (rejecting cy pres distribution where
potential damages were sufficient to make individual payments feasible).

Here, the district court was persuaded that a cy pres distribution was
appropriate “‘because distributing $100,000 to approximately 125,000 individual
class members is simply not economically practical.”” Doc. 157 at 30 (quoting Doc.
147 at 5). But this is not a case where cy pres is justified because the size of the
potential recovery is too small on a per-class-member basis to allow for individual

payments. Rather, individual payments are not feasible under the settlement only
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because the settlement amount is grossly inadequate in comparison to the value of the
claims released.

C. The changes to the Law Firm Defendants’ business practices are
already required by law and will not benefit the class.

The settlement approved by the district court purports to make three changes
to the Law Firm Defendants’ business practices. Specifically, the Law Firm
Defendants have agreed to (1) stop collecting advance fees for debt settlement
services except to the extent permitted by law; (2) disclose an estimate of the amount
the client will pay in fees and how long it will take to satisfy the client’s debts; and
(3) allow their clients to communicate with an attorney within a reasonable period of
time. Doc. 150-3 9 19(a). These business practices are already required by law and
legal ethics; thus, adopting them cannot provide consideration for the release of the
class members’ claims.

Significantly, the changes to the Law Firm Defendants’ practice of collecting
advance fees, and the disclosures the Law Firm Defendants have agreed to make, are
not aresult of this lawsuit. Rather, the Law Firm Defendants were required to make
these changes before plaintiff filed her original complaint, pursuant to the debt relief
amendments to the Federal Trade Commission’s Telemarketing Sales Rule. See 16

C.F.R.§310.3(a)(1)(vii1) (disclosure requirements); § 310.4(a)(5) (advance fee ban).
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It is beyond dispute that the Law Firm Defendants would have stopped collecting
advance fees even if there was no settlement in this case, because they agreed to stop
the practice as of October 1, 2010—before this case was filed. Similarly, by agreeing
to communicate with their clients within a reasonable amount of time, the Law Firm
Defendants have agreed to do nothing more than comply with applicable standards
of legal ethics. See, e.g., ABA Model R. Prof. Cond. 1.4(a)(4) (“A lawyer shall . . .
promptly comply with reasonable requests for information.”).

Because the Law Firm Defendants are required by law or ethical rules to make
the business practice changes set out in the settlement agreement, those changes have
no value. With respect to the advance fee ban in particular, the settling parties have
made it clear that the agreement requires nothing more than adherence to legal
requirements, because the settlement specifically allows the Law Firm Defendants to
continue to collect advance fees “to the extent permitted by law.” Doc. 150-3
T 19(2)()(A).

Further, as the district court noted, even if the clients of the Law Firm
Defendants were not already entitled to the business practices set forth in the
settlement, such practices will not benefit the vast majority of the class, because the
changes apply prospectively and most class members will not have future business

with defendants. See Doc. 157 at 27 (“[I]t is recognized that the injunctive relief will
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probably not assist the Class members unless they deal with the law firm again.”); see
also True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1077 (C.D. Cal. 2010)
(“The Court is inclined to agree with Plaintiffs and the Objectors that the injunctive
relief is of minor, if any, value. . . . No changes to future advertising by [the
defendant] will benefit those who already were misled by [the defendant]’s
representations . . ..”).

II.  The District Court Erred in Approving the Settlement on the Basis That
Class Members Received Notice and an Opportunity to Opt Out.

The district court held that “[t]he ability to opt out of the settlement agreement
adequately countered the lack of an award to the Class members.” Doc. 157 at 16.
This holding is clearly wrong because Federal Rule of Civil Procedure 23(c)(2)(B)
requires that members of every class certified under Rule 23(b)(3) be provided with
notice and an opportunity to opt out. If the ability to opt out of a class settlement
could cure the unfairness of the settlement’s terms, then every settlement with an opt
out provision would necessarily be considered fair, and there would be no need for
Rule 23(e)’s requirement that the court protect absent class members by evaluating
proposed class settlements and approving only those that are “fair, reasonable, and
adequate.” See Inre GM Truck, 55 F.3d at 809 (“[T]he right of parties to opt out does

not relieve the court of its duty to safeguard the interests of the class.”)
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III. The District Court Erroneously Concluded That the Number of

Objections and Requests for Exclusion Indicates That the Settlement Is

Fair.

Opposition to a proposed class action settlement is a factor for a district court
to consider in determining whether the settlement meets the requirements of Rule
23(e), but it is the substance of the opposition, rather than the number of objectors,
that the court should consider. “[A] low level of vociferous objection is not
necessarily synonymous with jubilant support. In many class actions, the vast
majority of class members lack the resources either to object to the settlement or to
opt out of the class and litigate their individual cases.” In re Corrugated Container
Antitrust Litigation, 643 F.2d 195, 217-18 (5th Cir. Apr. 1981); see also In re GM
Truck, 55 F.3d at 812 (“[O]bservations about the practical realities of class actions
has led a number of courts to be considerably more cautious about inferring support
from a small number of objectors to a sophisticated settlement.””). Thus, because
“[t]he vast majority of class members have no ability to evaluate the fairness of the
proposed settlement,” the court must “rely upon its own investigation and the input
of the few objecting class members who do have the resources to provide the court
with pertinent information.” In re Ford Motor Co. Bronco Il Prods. Liab. Litig., No.

MDL-991, 1994 WL 593998, at *5 (E.D. La. Oct. 28, 1994); see also Gaddis v.

Campbell, 301 F. Supp. 2d 1310, 1314 (M.D. Ala. 2004) (“[T]he court does not
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interpret the silence from the remaining class members as indicating their agreement
with the terms of the settlement.”); Reynolds v. King, 790 F. Supp. 1101, 1109 (M.D.
Ala. 1990) (explaining that a court should look “beyond the numbers to the total
reality of the circumstances presented”); Behrens v. Wometco Enters., Inc., 118
F.R.D. 534, 543 (S.D. Fla. 1988) (“In handling objections to a proposed class
settlement, a court must first realize that the number of objectors has little bearing on
whether a settlement is fair.”).

Here, the district court abused its discretion by equating the silence of most
class members with approval of the settlement:

Significantly, even with the Notice being successfully provided to the

Class, the settlement received very little opposition. In fact, only 325

Class members, representing 0.2% of the Class, chose to exercise their

right to opt-out. In addition, just five Class members objected to the

settlement without opting-out.
Doc. 157 at 19 (internal citation omitted); see also id. (“The silence by more than
99% of the Class members signifies at least that the overwhelming majority of the
Class members were not upset enough by the actions of the defendants to prompt
them to respond to the Notice.”). By attaching significance to the low number of
objectors, the district court failed to recognize that there are numerous disincentives

to filing objections, including waiver of opt-out rights, the cost of securing legal

representation, and the burden of attending the fairness hearing. In contrast, “the
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benefits of objecting to a proposed settlement often are minimal or negligible.”
Christopher R. Leslie, The Significance of Silence: Collective Action Problems and
Class Action Settlements, 59 Fla. L. Rev. 71, 104 (2007). Indeed, “where notice of
the class action is . . . sent simultaneously with the notice of the settlement itself, the
class members are presented with what looks like a fait accompli,” further
discouraging potential objectors. Mars Steel Corp. v. Cont’l lllinois Nat. Bank &
Trust Co. of Chicago, 834 F.2d 677, 680-81 (7th Cir. 1987).

Silence in the form of a low rate of opt-outs is no more demonstrative of the
settlement’s fairness. Several empirical studies have concluded that the rate of opt-
outs is a poor indicator of class member satisfaction, because almost every class
action settlement experiences very low opt-out rates. See, e.g., Thomas E. Willging
et al., Federal Judicial Center, Empirical Study of Class Actions in Four Federal
District Courts: Final Report to the Advisory Committee on Civil Rules 10 (1996)
(finding that the median percentage of class members who opt out of a settlement is
0.1% or 0.2% of the class); Theodore Eisenberg & Geoffrey Miller, The Role of Opt-
Outs and Objectors in Class Action Litigation: Theoretical and Empirical Issues, 57
Vand. L. Rev. 1529, 1534 (2004) (concluding that because opt-out rates are trivially
small in most cases, courts should not credit low rates of class dissent as evidence that

the settlement receives the affirmative endorsement of the class); Martin H. Redish
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& Nathan D. Larsen, Class Actions, Litigant Autonomy, and the Foundations of
Procedural Due Process, 95 Cal. L. Rev. 1573, 1612 (2007) (criticizing inferences
of support drawn from purely passive behavior on the part of the absent class
member).

The district court also abused its discretion by failing to give any weight to the
opposition to the settlement submitted by five state attorneys general. See Doc. 152.
The district court acknowledged that it received a letter from five attorneys general,
Doc. 157 at 9, but the district court’s opinion does not indicate that the views of the
states were given any consideration at all. In contrast, several courts have recognized
that the opposition of attorneys general is an important factor to be considered in
determining whether a proposed class settlement is fair. See, e.g., Wilson v.
DirectBuy, Inc., No. 09-590, 2011 WL 2050537, *9 (D. Conn. May 16, 2011)
(finding attorneys general’s amicus brief “especially helpful” and viewing it “as a
placeholder for many absent class members’ objections”); True, 749 F. Supp. 2d at
1082 (finding that attorneys general’s amicus brief “urging the Court to reject the
proposed settlement as unfair” is a factor that “weighs against approval of the
settlement”); Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1328 (S.D.

Fla. 2007) (finding that “the vigor and substance of the objections presented” by a
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number of attorneys general “counsels against a finding favorable to the [settling]

parties”).

IV. The District Court Abused Its Discretion by Relying on Unsupported and
Uninvestigated Claims That Collecting a Judgment from One of the Seven
Defendants Might Be Difficult.

In assessing the probability of success and range of possible recovery in this
case, the district court focused on the assertion that “if the Class, comprising over
125,000 members, prevailed at trial, there could be a sizeable monetary judgment that
may not be collectable.” Doc. 157 at 10. Specifically, the court relied on the
assertion, made for the first time on the day of the fairness hearing, that P&A “is
experiencing financial difficulties” and “owes $14 million pursuant to a settlement
agreement in an unrelated case.” Id. at 11. Based on these eleventh-hour assertions,
the district court concluded that the settlement was fair despite the lack of any
monetary relief for the class, because of “the financial inability of the defendants to
pay a meaningful award, much less to respond to a large judgment.” Id. at 16. The
district court abused its discretion by accepting these assertions at face value, and
failing to recognize that even if true, they did not apply to all the defendants. In fact,

even the most cursory investigation would have raised serious questions about the

supposed inability of the defendants to fund a meaningful settlement.
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First, there are seven settling defendants in this case and only P&A (and
perhaps Ruther & Associates as P&A’s predecessor) claims to have financial
difficulties. No such claim was advanced with respect to CareOne, LAL, the three
individual lawyer defendants, or the lawyers in 47 states who are associated with
P&A or LAL and are also released parties under the agreement. See Doc. 150-3
14 14(m), (p), & (v). Similarly, only P&A claims that it has no insurance that would
apply to the claims made in this case. Doc. 157 at 11; Doc. 155 9 6. Further, no
evidence was presented regarding the net worth of any of the defendants. Yet the
district court, based on assertions regarding P&A alone, concluded that a settlement
for no money was fair because “the limited financial resources of the defendants”
made a meaningful settlement impossible and it would be futile to take the case to
trial because “any judgment would be uncollectable.” Doc. 157 at 21-22. These
conclusions, at least with respect to the defendants other than P&A, are completely
unsupported.

Second, the district court erred by crediting the claims about P&A’s financial
condition. At the fairness hearing, class counsel admitted that he had done nothing
to verify P&A’s claims of financial hardship, but had simply relied on P&A’s

representations:
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THE COURT: What inquiry, if any, did you make concerning
collectability?

MR. FELMAN: Well, we made the inquiry, and we relied on the
assurances that we received, which were essentially
that the collectability 1s minimal.
Doc. 161 at 10:12-16.

Indeed, P& A had provided no specific information about its financial condition
and secured obligations until the afternoon of the fairness hearing, when it submitted
Ruther’s third declaration. Doc. 155. In his declaration, Ruther claimed that P& A
had been sued by My Professional Advice (MPA) and had settled the case for $18
million, of which $14 million was still owed and secured by P&A’s assets, including
accounts receivable. Id. 4 & 5. Ruther did not attach the settlement agreement as
supporting documentation, but indicated that it was “a part of the public record” in
another case brought by MPA against P&A to enforce the terms of the settlement. /d.
14.

Had class counsel looked at the caption of the complaint referenced in Ruther’s
declaration, class counsel would have discovered that LAL, a defendant here and the
alleged alter ego of P&A (see Doc. 98 qq 15, 60, & 61), is a plaintiff in the case

settled by P&A. Complaint, My Professional Advice, Inc. v. Ruther, No. 24-C-11-

5013, 2011 WL 3381399 (Md. Cir. Ct. July 28, 2011); see also Memorandum in
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Support of Motion for Summary Judgment, My Professional Advice, Inc. v. Ruther,
No. 24-C-11-5013,2012 WL 1884500 (Md. Cir. Ct. July 2011). Thus, to the extent
P&A owes $14 million as a result of the settlement, P&A owes that amount to another
defendant here, LAL.® Similarly, review of the summary judgment documents in My
Professional Advice shows that $9 million of the $14 million obligation referenced
in Ruther’s declaration is conditioned on P& A’s continued business relationship with
CareOne, a relationship that generates tens of millions of dollars for P&A. See
Memorandum of Settlement, Addendum at ADD 18-21.7
V.  The District Court Erred by Deferring to the Views of Class Counsel.
One of the three factors that persuaded the district court to approve the

settlement even though the settlement provides no benefit to the 125,000 absent class

°Although the amended complaint and the settlement agreement in this case name as
a defendant “Legal Advice Line, LLC,” and the complaints in the Maryland cases
were brought by “Legal Advice Line, Inc.,” the two names appear to be used
interchangeably. For example, in documents filed with the district court, counsel for
the Law Firm Defendants referred to their client as “Legal Advice Line, Inc.” (Doc.
100), and in this Court, counsel entered their appearance on behalf of “Legal Advice
Line, Inc.”

"The Memorandum of Settlement is the agreement referenced by Ruther in paragraph
4 of his declaration. It is Exhibit A to the Affidavit of Mark P. Cauchon, filed with
the Memorandum in Support of Motion for Summary Judgment in My Professional
Advice, Inc. v. Ruther, No. 24-C-11-5013. Because the Memorandum in Support of
Summary Judgment available on WestLaw, 2012 WL 1884500, does not include the
attachments, a full copy of the document with attachments is set forth in the
Addendum to this brief.
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13

members was the district court’s “complete confidence in the ability and integrity of
lead counsel Felman and his co-counsel Katherine Yanes.” Doc. 157 at 16. As the
district court explained:

Lead counsel Felman and co-counsel Yanes are well known to me.

They have exceptional legal abilities and the utmost integrity.

Consequently, not only am I convinced that there was no fraud and

collusion in this case, but that plaintiff’s counsel obtained in settlement

the most that was achievable. As indicated, the Eleventh Circuit has

said that the court should be hesitant to substitute its judgment for that

of counsel. Canupp v. Liberty Behavioral Healthcare Corp., [447 Fed.

Appx. 976, 978 (11th Cir. 2011)]. That principle is especially apt here

in light of my knowledge of the ability and character of Felman and

Yanes.

Doc. 157 at 22-23. The district court abused its discretion by deferring to the views
of class counsel rather than acting as a guardian of the absent class members and
analyzing independently the fairness of the settlement. The district court also erred
by stretching the reasoning of Canupp beyond its intended scope.

Rule 23 requires that the judge reviewing a proposed class settlement act as a
“fiduciary serving as guardian for the unrepresented class members.” City of Miami,
614 F.2d at 1331; see also In re GM Truck, 55 F.3d at 785 (noting that Rule 23(e)
requires that a court “independently and objectively analyze the evidence and

circumstances before it in order to determine whether the settlement is in the best

interest of those whose claims will be extinguished”). Judicial approval of class
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settlements is designed to protect the absent class members from settlements that
place the interests of the settling parties over the interests of the class as a whole.
“The inquiry appropriate under Rule 23(e) . . . protects unnamed class members from
unjust or unfair settlements affecting their rights when the representatives become
fainthearted before the action is adjudicated or are able to secure satisfaction of their
individual claims by a compromise.” Amchem, 521 U.S. at 623, 117 S. Ct. at 2249
(internal quotation and citation omitted). “[T]he spectre persists, absent appropriate
judicial inquiry, that plaintiffs’ attorney may accept an insufficient judgment for the
class in trade for immediate and certain compensation for himself in the form of legal
fees.” Foster v. Boise-Cascade, Inc., 420 F. Supp. 674, 686 (S.D. Tex. 1976), aff’d,
577 F.2d 335 (5th Cir. 1978). Thus, courts have a “duty to protect the members of
a class in class action litigation from lawyers for the class who may, in derogation of
their professional and fiduciary obligations, place their pecuniary self-interest ahead
of that of the class[,]” and courts must “exercise the highest degree of vigilance in
scrutinizing proposed settlements of class actions.” Reynolds v. Beneficial Nat’l
Bank, 288 F.3d 277, 279-80 (7th Cir. 2002),; see also Sylvia R. Lazos, Abuse in
Plaintiff Class Action Settlements: The Need for a Guardian during Pretrial

Settlement Negotiations, 84 Mich. L. Rev. 308, 315 (1985) (“[E]ven the prospect of
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a large recovery may not be sufficient to cause the class attorney to forgo a settlement
that is unfavorable to the members of the absent class.”).

Similarly, a district court must be particularly vigilant where, as here, the
settlement favors the representative plaintiff over the absent class. See, e.g., Holmes,
706 F.2d at 1148 (“[A] disparate distribution favoring the named plaintiffs requires
careful judicial scrutiny into whether the settlement allocation is fair to the absent
members of the class. Courts have refused to approve settlements on the ground that
a disparity in benefits evidenced either substantive unfairness or inadequate
representation.”); Plummer v. Chemical Bank, 91 F.R.D. 434, 441-42 (S.D.N.Y.
1981), aff’d, 668 F.2d 654 (2d Cir. 1982) (“| W]here representative plaintiffs obtain
more for themselves by settlement than they do for the class for whom they are
obligated to act as fiduciaries, serious questions are raised as to the fairness of the
settlement to the class.”).

In this case, the district court deferred to the views of class counsel although
the settlement, by providing a benefit to all concerned except the absent class
members, is precisely the type of settlement that demands independent judicial
scrutiny. Once class counsel was offered a generous attorney fee and the
representative plaintiff was offered a generous incentive payment, the interests of

class counsel and the representative plaintiff diverged from those of the absent class.
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Defendants seized the opportunity to use the settlement to discharge their liabilities
nationwide, and class counsel allowed the settlement class to expand from the 10,000
Florida residents on whose behalf the case was brought to 125,000 class members
whose claims are released for nothing. The divergence of interests may also explain
why class counsel accepted at face value the claim that collection would be difficult,
when even a cursory inquiry would have revealed that P& A’s financial obligation is
to another defendant in this case and, in large part, is conditioned on P&A’s
continued business relationship with yet another defendant. Under these
circumstances, the district court should not have abdicated its role as guardian of the
absent class to defer to the judgment of class counsel.

The district court relied on Canupp to justify its deference to the judgment of
counsel, Doc. 157 at 22, 32, but Canupp does not support deferring to such an extent
that the court no longer functions as a guardian of the absent class. If it did, then
every proposed settlement would be approved and there would be no need for Rule
23(e). Canupp affirmed in summary fashion the district court’s approval of a
settlement in a conditions-of-confinement suit that sought only injunctive relief. The
parties in Canupp settled after extensive discovery and the settlement addressed
nearly every issue that had been raised in the complaint. See Canupp v. Sheldon, No.

04-260, 2009 WL 4042928, at *6-9 (M.D. Fla. Nov. 23, 2009). Significantly, the
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settlement in Canupp did not provide for the payment of any attorney fees, only for
reimbursement of class counsel’s out-of-pocket expenses. Id. at *10. In affirming
the district court’s approval of the settlement, this Court cited language from Cotton
v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977), suggesting that the judgment of
counsel 1s a factor to be considered when the court balances the risks and rewards of
further litigation to evaluate the fairness of the proposed compromise, because
experienced counsel are likely to understand well the relative strengths and
weaknesses of their case, and thus can determine a reasonable settlement value. Here,
by contrast, deference is not appropriate because there is no compromise—the class
releases its claims for no relief—and the only ones to benefit are the defendants, class
counsel, and the representative plaintiff.

Finally, the district court indicated that it would defer to the judgment of class
counsel regarding the fairness of the settlement because the objectors “did not offer
a better approach” and “did not have to struggle with the practicalities of this case.”
Doc. 157 at 29. However, it is the proponents of a settlement that bear the burden of
proving its fairness and objectors have no duty to suggest a fairer alternative. See
True, 749 F. Supp. 2d at 1080 (rejecting the argument “that the objections are entitled
to little credence because the Objectors did not make suggestions as to how to make

the settlement better”).
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Moreover, the alternatives to this settlement are obvious. First, if class counsel
came to view this litigation as a losing proposition, the proper course would have
been to dismiss the case to preserve the claims of the 125,000 absent class members,
rather than sacrifice those claims in exchange for a generous attorney fee and
incentive award. See Doc. 133-2, 133-3, & 133-4 (attorney declarations establishing
that plaintiffs regularly obtain significant monetary relief for the types of claims
released under the settlement). If, in the alternative, class counsel did not view this
case as a losing proposition, class counsel could continue to litigate the matter until
judgment or until a better settlement was achieved. Finally, if after a searching
inquiry into the ability of each defendant to satisfy a judgment or fund a reasonable
settlement, class counsel was convinced that collection would be difficult but that the
changes in the Law Firm Defendants’ business practices were beneficial, class
counsel could have sought class certification under Rule 23(b)(2) and settled the case
for injunctive relief only, thus preserving the ability of individual class members to
seek restitution from defendants. Any of these alternatives would have been better
than settling the case on terms that provided a benefit to everyone except the 125,000

absent class members.
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CONCLUSION

For the reasons stated above, the district court’s order approving the settlement

of this class action should be reversed.
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

................................... X
MY PROFESSIONAL ADVICE, INC., et al. - -
Plaintiffs
V. : Case No. 24-C-11-005013
NEIL J. RUTHER, et al. :
Defendants
................................... X

MOTION FOR SUMMARY JUDGMENT
AND REQUEST FOR HEARING

My Professional Advice, Inc. and Legal Advice Line, Inc., Plaintiffs, by their
undersigned counsel, move the Court for the entry of an order for summary judgment in favor of
the Plaintiffs and against the Defendants, and, in support thereof, state that:

1. On May 2, 2011, Plaintiffs and Defendants entered into a binding and enforceable
Memorandum of Settlement (“Memorandum™) to settle litigation that Plaintiffs had brought in
the Circuit Court for Baltimore City. The settlement was put on the record before Hon. Evelyn
Omega Cannon, and the parties confirmed that they had entered into the Memorandum freely
and voluntarily.

2. Defendants committed a material default of their payment obligations under the
Memorandum when they failed and refused to make a $1 million payment to Plaintiffs that was
to be made by June 30, 2011. Despite their receipt of notice of default, the Defendants failed and
refused to cure their default within the ten day period provided in the Memorandum.

3. Under the terms of the Memorandum, $8 million is due and payable from the

Defendants to the Plaintiffs, as follows: (a) from Ruther and P&A, jointly and severally, the $1
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million they failed to pay by June 30, 2011; (b) from Ruther and P&A the remaining $3.25
million that they are jointly and severally obligated to pay; and from P&A, an additional $3.75
million that P&A is obligated to pay.'

4. As set forth in the Affidavit of Mark P. Cauchon (and supporting exhibits) and in
the accompanying Memorandum, there is no genuine dispute as to any material fact, and the
Plaintiffs are entitled to judgment as a matter of law.

Wherefore, Plaintiffs pray that this Court enter judgment in their favor and against
Defendants as follows: against Ruther and P&A, jointly and severally, in the amount of $1
million for the missed June 30" payment; against Ruther and P&A, jointly and severally, in the
additional amount of $3.25 million; and against P&A in the additional amount of $3.75 million,

all with prejudgment interest and costs.

Respgctfully submitted,

Lawffices of Arnold M. Weiner
2002 Clipper Park Road, Suite 108
Baltimore, Maryland 21211

(410) 769-8080

Attorneys for Plaintiffs

"P&A is also obligated to pay another $9 million upon the occurrence of a condition that has not
vet taken place, for a total settlement amount of $18 million.

466539 , 2
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Case: 12-11887
REQUEST FOR HEARING

The Plaintiffs hereby request a hearing on thei\Motion for Summary Judgment

CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that the within Motion for Summary and Request for Hearing,

Affidavit of Mark P. Cauchon (with supporting exhibits), Memorandum in Support of Motion
dants when they are served with copies of the

and proposed Order will be served upon De

Complaint and Summons in this case.
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

................... smepemseosoTd2 X
MY PROFESSIONAL AD{? ICE, INC., et al.
Plaintiffs
' : Case No. 24-C-11-005013
NEIL J. RUTHER, et al. :
Defendants
................................... X

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

OVERVIEW

Eight weeks after they entered into a binding and enforceable Memorandum of
Settlement dated May 2, 2011, in which they obligated themselves unconditionally to pay
Plaintiffs $9 million, and to pay an additional $9 million upon the happening of a future event,
the Defendants committed a material breach of the settlement agreement by failing to make a $1
million payment that was due by June 30, 2011 and by failing to cure the default after notice and
opportunity to cure. Summary judgment should be entered in favor of Plaintiffs because the
Defendants’ default is undeniable, there can be no dispute to material facts and Plaintiffs are

entitled to judgment as a matter of law. Maryland Rule 2-501(a) and ().

THE UNDISPUTED FACTS

The undisputed facts are set forth in the Affidavit of Mark P. Cauchon (“Cauchon”)
submitted herewith and in the Exhibits to that Affidavit. Cauchon is Plaintiffs’ CEO. The

Exhibits include the settlement agreement and the Plaintiffs’ notice of default. As the Affidavit
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shows, Cauchon participated personally in the relevant events; he executed the settlement
agreement on behalf of the Plaintiffs; and his affidavit is based on personal knowledge.

| On May 2, 2011, the Plaintiffs and Defendants entered into the Memorandum of
Settlement to settle litigation that the Plaintiffs, My Professional Advice, Inc. (“MPA”) and
Legal Advice Line, Inc. (“LAL”) had brought in the Circuit Court for Baltimore City against the
Defendants, Neil J. Ruther (“Ruther”) and Persels & Associates (“P&A™). (Aff., 14). The
Plaintiffs’ complaints had alleged that Ruther, who had been Plaintiffs’ general counsel for more
than a decade, wrongfully exploited his position of trust and confidence, and, with the assistance
of confederates, stole tens of millions of dollars from Plaintiffs for his own benefit and for the
benefit of P&A. (/d.). The Complaints set forth causes of action, infer alia, for breach of
fiduciary obligations, fraud and unjust enrichment. (/d.).

The trial of the case was scheduled to begin on May 3, 2011. (Aff,, §5). On the morning
of May 2, 2011, when the lawyers were to assemble for a hearing on pre-trial motions, the parties
to the cases entered into a binding and enforceable Memorandum of Settlement
(“Memorandum”). (/d.). A copy of the Memorandum is annexed to Mr. Cauchon’s Affidavit
and incorporated therein as Exhibit “A.” Immediately upon execution, Judge Cannon held a
hearing, on the record, during which the Plaintiffs, the Defendants and the other parties
confirmed that they had entered into the settlement, and had executed the Memorandum, freely
and voluntarily. (/d.).

Under the terms of the Memorandum, Defendants Ruther and P&A promised to pay

eighteen million dollars ($18,000,000) to MPA as follows:

#66342 2
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(A).  Pursuant to paragraphs (B), (D) and (G) of the Memorandum, Ruther and
P&A promised, jointly and severally, to pay five million, two hundred and fifty
thousand dollars ($5,250,000) to MPA in accordance with the following schedule:

$1,000,000 upon placing the settlement on the
record on May 2, 2011
$1,000,000 paid by 6/30/2011
$ 500,000 paid by 9/30/2011
$ 500,000 paid by 12/31/2011
$2,250,000 paid $375k in 6 quarterly payments:
(1) 3/30/12; (2) 6/30/12; (3) 9/30/12;
(4) 12/31/12; (5) 3/30/13; and (6) 6/30/13

$5,250,000

(B).  Pursuant to paragraphs (F) and (G), P&A promised to pay
an additional three million, seven hundred fifty thousand dollars
($3,750,000) in accordance with the following schedule:

$ 750,000 paid $375k in each of third

and fourth quarters in 2013

$1,500,000 paid $375k per quarter in 2014

$1,500,000 paid $375k per quarter in 2015

$3.750,000

(C).  Pursuant to paragraph (J), and subject to the condition
stated therein, P&A promised to pay an additional nine million dollars in
accordance with the following schedule:

$2,250,000  paid $562,500 per quarter in 2016

$2,250,000  paid $562,500 per quarter in 2017

$2,250,000  paid $562,500 per quarter in 2018

$2,250,000  paid $562,500 per quarter in 2019

$9,000,000

#66542 3
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Paragraphs (D) and (G) of the Memorandum provides that, in the event of default, the
Defendants are afforded a “10 day opportunity to cure.” (Aff., §7; Exhibit “A,” (D), (E).

On or about May 2, 2011, contemporaneous with the execution of the Memorandum and
the placing of the settlement on the record before Judge Cannon, Ruther caused P&A to pay the
first one million dollars ($1,000,000). (Aff., 18). However, Ruther and P&A failed and refused
to pay the second one million dollars ($1,000,000) that they had promised to pay by June 30,
2011, and, as of the close of business on June 30™, they had committed a substantial and material
payment default. (Aff., 99).

On July 1, 2011, MPA, through counsel, gave notice to Ruther and P&A of their default.
(Aff.,, 910). A copy of MPA’s July 1% notice letter is attached to the Cauchon Affidavit as
Exhibit “B.” MPA sent the notice letter to the Defendants and their attorneys via hand delivery
and certified mail, return receipt requested. Copies of the return receipts, verifying that the
Defendants and their attorneys received the notice of default, are attached thereto as Exhibit “C.”

Notwithstanding the fact that the Memorandum gave Ruther and P&A the opportunity to
cure the default within the 10 day cure period, Ruther and P&A failed and refused to cure the
default and, to the date of the filing of this action, have continued to fail and refuse to do so.
(Aff., q11).

On July 12, 2011, after the cure period expired, MPA and LAL, through counsel, sent an
e-mail to Defendant Ruther (who is also managing member and general partner of the P&A
parties) and counsel for the Defendants, reminding them of “the default that Mr. Ruther and
P&A have failed to cure...” (Aff, §12).

As a consequence of the Defendants’ material default and failure to cure, as set forth

above, Ruther and P&A are each jointly and severally liable to MPA and LAL in the amount of

#66542 4
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four million two hundred and fifty thousand dollars ($4,250,000), and P&A is liable to the
Plaintiffs for an additional three million seven hundred and fifty thousand dollars ($3,750,000),
plus interest and attorneys fees, all of which is now due and payable. (Aff, 413, Exhibit “A.”
19(B), (D). (F) and (G).

The Defendants’ payment obligations under paragraphs (B), (D), (F) and (G) are
unconditional, and, by the express terms of paragraph (S), “This settlement is binding and
enforceable...” (Aff., 914; Exhibit “A,” (5).

MPA and LAL entered into the Memorandum of Settlement, and, relying on the
Defendants® promises as set forth in the Memorandum, they dismissed their pending actions
against Ruther and P&A and otherwise performed their obligations under the Memorandum.

(AfE, 15).

PLAINTIFFS ARE ENTITLED TO SUMMARY JUDGMENT

Summary judgment is particularly appropriate where, as in this case, parties to a contract

have undeniably failed to meet their payment obligations. Doe Mountain Enterprises, Inc. v.
Jaffe, 171 Md. App. 1, 23 cert. den. 396 Md. 525 (2006) (“[T]o hold otherwise would make

contracts meaningless,” quoting trial judge); Fishman Construction Co. v. Hansen, 238 Md. 418

(1965). Here, as in the cited cases, the Defendants’ payment obligations are clear and
unconditional and their default for failure to meet those obligations cannot be disputed. Under
these circumstances, there can be no genuine dispute as to material facts and the Plaintiffs are
entitled to judgment as a matter of law. See Maryland Rule 2-501(a)(f).

The Defendants obtained the dismissal of lawsuits involving allegations of grave
misconduct on the eve of trial by promising to pay $9 million unconditionally and promising to

pay an additional $9 million upon the occurrence of a condition that has not yet taken place. The
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Defendants paid only the first $1 million, which was required to be paid at the time of the
execution of the Memorandum of Settlement, but, once the Plaintiffs had dismissed the case
against them, they chose not to honor their contractual obligations. Eight weeks after the
execution of the Memorandum when they were required to make a $1 million quarterly payment,
the Defendants failed and refused to do so. The Defendants cannot deny that their failure to
make the payment constitutes a material default.

As a result of the default, the Plaintiffs are entitled to judgment: against Ruther and P&A,
jointly and severally, for the $1 million not paid in June; against Ruther and P&A, jointly and
severally, for the remaining $3.25 million; and against P&A for the additional $3.75 million.
The Plaintiffs should also be awarded interest, at the 6% statutory rate, from the date of the

default until the entry of judgment, plus the costs of this proceeding.

CONCLUSION

For the reasons set forth in the Motion for Summary Judgment, the Affidavit of Mark P.
Cauchon and this Memorandum, the Plaintiffs request that summary judgment be entered against

the Defendants as described above.

Regspectully submitted,

4

Xrnold M. Weiner

Barry L. Gogel

Jeffrey E. Nusinov

Law Offices of Arnold M. Weiner
2002 Clipper Park Road, Suite 108
Baltimore, Maryland 21211

(410) 769-8080

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the within Memorandum in Support of Motion for
Summary Judgment will be served upon Defendants when they are served with copies of the

Complaint and Summons in this case.

Arnold M. Weiner

#66542 7
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

MY PROFESSIONAL ADVICE, INC. etal.  :
Plaintiffs
V. . Case No.
NEIL J. RUTHER, et al. .
Defendants
___________________________________ X

ORDER GRANTING SUMMARY JUDGI\'IENT’

Plaintiffs having moved for summary judgment; the parties having made
submissions in connection therewith; and the matter having been heard and considered;
and the Court having determined that there is no genuine dispute as to the material facts
and that the Plaintiffs are entitled to judgment as a matter of law; it is hereby

ORDERED, that the Plaintiffs’ Motion for Summary Judgment is granted and that
judgment be entered in favor of the Plaintiffs as follows:

(A)  In favor of the Plaintiffs and against the Defendants,
jointly and severally, in the amount of $1 million for the missed
June 30, 2011 payment;

(B)  In favor of the Plaintiffs and against the Defendants,
jointly and severally, in the additional amount of $3.2 million; and

(C)  In favor of the Plaintiffs and against the Defendant
Persels & Associates, LLC in the additional amount of $3.75

million.
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IT IS FURTHER ORDERED, that the Plaintiffs be awarded prejudgment interest
at the rate of six percent (6%) from July 10, 2011 until the date of this judgment and the

costs of these proceedings.

Judge, Circuit Court for Baltimore City

#66543 2
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IN THE CIRCUIT COURT FOR BALTIMORE CITY

___________________________________ ¢
MY PROFESSIONAL ADVICE, INC.,etal.< 10 - = = 7
Plaintiffs
v. " Case No. 24-C-11.003013
NEIL J. RUTHER, et al. '
Defendants
___________________________________ X

AFFIDAVIT OF MARK P. CAUCHON
IN SUPPORT OF MOTION FOR SUMMARY JUDGEMENT

I, Mark P. Cauchon, due hereby affirm, under penalties of perjury, and on
personal knowledge, that the following statements are true and correct:

1. I am more than twenty-one years of age, am competent to testify as to the
matters and facts stated herein and make this affidavit upon personal knowledge.

2. I am the chairman, president and chief executive officer of Plaintiffs My
Professional Advice, Inc. (“MPA”) and Legal Advice Line, Inc. (“LAL”). I have held
these positions in MPA since its inception in 2001 and in LAL since its inception in
1997.

3. MPA and LAL are sometimes referred to herein collectively as “the
Plaintiffs.” Neil J. Ruther is referred to as “Ruther.” Defendants Persels & Associates,
LLC and Persels & Associates, LLP are referred to collectively as “P&A.” Ruther and

P&A are referred to collectively as “the Defendants.”
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4. Beginning in 2009, MPA and LAL brought a series of actions against
Ruther and P&A in the Circuit Court for Baltimore City. The cases were consolidated
and specially assigned to Hon. Evelyn Omega Cannon. The Plaintiffs’ Complaints
alleged that Defendant Ruther, who had been Plaintiffs’ general counsel for more than a
decade, wrongfully exploited his position of trust and confidence, and, with the assistance
of confederates, stole tens of millions of dollars from Plaintiffs for his own benefit and
for the benefit of P&A. The Complaints set forth causes of action, inter alia, for breach
of fiduciary obligations, fraud and unjust enrichment.

5. The trial of the case was scheduled to begin on May 3, 2011. On the
morning of May 2, 2011, when the lawyers were to assemble for a hearing on pre-trial
motions, the parties to the cases entered into a binding and enforceable Memorandum of
Settlement (“Memorandum™). A copy of the Memorandum is annexed hereto, and
incorporated herein, as Exhibit “A.” Immediately upon execution, Judge Cannon held a
hearing, on the record, during which the Plaintiffs, the Defendants and the other parties
confirmed that they had entered into the settlement, and had executed the Memorandum,
freely and voluntarily.

6. Under the terms of the Memorandum, Defendants Ruther and P&A
promised to pay eighteen million dollars ($18,000,000) to MPA as follows:

(A). Pursuant to paragraphs (B), (D) and (G) of the Memorandum,
Ruther and P&A promised, jointly and severally, to pay five million, two
hundred and fifty thousand dollars ($5,250,000) to MPA in accordance

with the following schedule:

#66537 2
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$1,000,000 upon placing the settlement on the record on
May 2, 2011

$1,000,000 paid by 6/30/2011

$ 500,000 paid by 9/30/2011

$ 500,000 paid by 12/31/2011

$2,250,000 paid $375k in 6 quarterly payments: (1)
3/30/12;  (2) 6/30/12; (3) 9/30/12; (4)
12/31/12; (5) 3/30/13; and (6) 6/30/13

$5,250,000

(B).  Pursuant to paragraphs (F) and (G), P&A promised
to pay an additional three million, seven hundred fifty thousand
dollars ($3,750,000) in accordance with the following schedule:

$ 750,000 paid $375k in each of third and fourth quarters

in 2013
$1,500,000 paid $375k per quarter in 2014
$1,500,000 paid $375k per quarter in 2015

$3,750,000

(C). Pursuant to paragraph (J), and subject to the
condition stated therein, P&A promised to pay an additional nine
million dollars in accordance with the following schedule:

$2,250,000  paid $562,500 per quarter in 2016

$2,250,000  paid $562,500 per quarter in 2017

$2,250,000  paid $562,500 per quarter in 2018

$2,250,000  paid $562,500 per quarter in 2019

$9,000,000

7. Paragraphs (D) and (G) of the Memorandum provides that, in the event of

default, the Defendants are afforded a “10 day opportunity to cure.”

#66337 3
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8. On or about May 2, 2011, contemporaneous with the execution of the
Memorandum and the placing of the settlement on the record before Judge Cannon,
Ruther caused P&A to pay the first one million dollars ($1,000,000).

9. Ruther and P&A failed and refused to pay the second one million dollars
($1,000,000) that they had promised to pay by June 30, 2011, and, as of the close of
business on June 30®, they had committed a substantial and material payment default.

10. On July 1, 2011, MPA, through counsel, gave notice to Ruther and P&A
of their default and afforded the Defendants the opportunity to cure the default within the
ten day cure period. A copy of MPA’s July 1% notice letter is attached hereto as Exhibit
“B.” MPA sent the notice letter to the Defendants and their attorneys via hand delivery
and certified mail, return receipt requested. Copies of the return receipts, verifying that
the Defendants and their attorneys received the notice of default, are attached hereto as
Exhibit “C.”

11.  Notwithstanding the fact that MPA and LAL gave Ruther and P&A the
opportunity to cure the default within the 10 day cure period, Ruther and P&A failed and
refused to cure the default and, to the date of the filing of this Affidavit, have continued
to fail and refuse to do so.

12. On July 12, 2011, after the cure period expired, MPA and LAL, through
counsel, sent an e-mail to Defendant Ruther (who is also managing member and general
partner of the P&A parties) and counsel for the Defendants, reminding them of “the
default that Mr. Ruther and P&A have failed to cure...”

13, As a consequence of the Defendants’ material default and failure to cure,

as set forth above, Ruther and P&A are each jointly and severally liable to MPA and

#66537 4
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LAL in the amount of four million two hundred and fifty thousand dollars ($4,250,000),
and P&A is liable to the Plaintiffs for an additional three million seven hundred and fifty
thousand dollars (§3,750,000), plus interest and attorneys fees, all of which is now due
and payable.

14.  The Defendants’ payment obligations under paragraphs (B), (D), (F) and
(G) are unconditional, and, by the express terms of paragraph (S), “This settlement is
binding and enforceable...”

15. MPA and LAL entered into the Memorandum of Settlement, dismissed
their pending actions against Ruther and P&A and otherwise performed their obligations

under the Memorandum.

S / g
Date: 7/?/‘?{5 it //&‘Z /%éof/{?gw
]

Mark P. Cauchon, Affiant

#66537 5
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MPA eral ¥, P&A, ernd,
“zmorandum of Seitlement

(A} Definitions
(1) "Gross Revenues” means that “Total Income” of P&A gs caleplated on the Piﬁﬁs & Associates, LLC Proft o sl a
e < . Y . ; LR N
and Loss By Class Statement, attached hereto, — 0 7 wlAd Lat P DY Y pudgn. @ ?‘}3( ;
{2) "P&A” means Persels & Associates, LLC and Persels & Associates, LLP. i&,l %fx \f‘f; K fed .
/ , v

$1,000,000 upon placing the settlement on the record on May 2, 2011
- 51,000,000 paid by 6/30/2011
$500,000 paid by 9/30/2011
$500,000 paid by 12/3172011 ‘ ’
$2,250,000 paid $375kin 6 quarterly payments: (1) 3/30/12; (2) 6/30/12; (1) DR300, (4) 12/31712; (53 3/30/13; and {6)
5/30/13. ‘
$5,250,000

(C) In the event thar P&A experiences an inability to pay the six $375k quarterly payments In item B above, due to a cash
shortfall-- defined by Gross Revenues for a quarter falling below 59M, P&A has an optlon to defer partial payments a3
follows: ‘ ~ ' . :
{1} no single deferral-can exceed $250k.

{2} meximum cumulative deferral amount cannct exceed 5650k . ,
{3} adeferral shall be repaid in the three succseding gquarters: minimum of ene-third fepayment per quarter
(4} deferral amounts shall be repaid with interest accrued ot a rate of 9% '

(5) no deferral of repayments of deferral amounts provided in (3) and (4) above.

} In the gvent of default, confassed judgment against Rauther for amount then owed on the $5.25M above,
# =5
Confessed judgment will include standérd notice provision and 10 day opportunity to cure,

E

Within 30 days of the first calendar vear in which P&A Gross Revenues derived directly or indirectly from CareOne exceed
S40M, P&A shall pay to MPA a one time accelerator payrent of $500,000. This $500,000 payment shall reduce

the amount for which Ruther's personal confessed fudgment obligation is tied, but shall Be credited against the

fast of the payments due to MPA.

&2

{F $750,000 paid $375k in each of third and fourlh quarsers In 2013
31,500,000 pald $375% per quatter in 2014
$1,500,000 paid $375k per quarter in 2015
53,750,000

{(G) In the evént of default, confessed Judgment against P&A for amount then owed on the frst $9M above,
Confessed judgment will include standard notice provision and 10 day opportunity to eure.

(H) MPA receives additional P&ZA gséyments 51{2812, 2013, 2014 and 2015 as follows: N
{1} IfP&A annual Gross R&venués derived directly or indirectly from CareOne exceed $45M, 10% of EXCESS i:g to $55M,
(2} HP&A annual-Gross Révenues derlved directly or indirectly from CareOne exceed $55M, 129% of excess upto $60M.

{3} TEP&A annual Gross Revenues derived directly or indirectly from CareOne sxcesd $60M, 15% of sxcoss,
(1} All money owed through 2015 (sactions B, E, F and 3 shalf be secured by alt P&A asaetg, including aceounts

receivable, and the Ruther family LLC's interast in Silo Point

3} P&A will maks commercially reasonable efforts to conthne the relationship with CarsOne. Ssginnlng in 2615,
£ P&A or Ruther continue a relgtibnship, direcily or indireetly, with CareOne, Dancel or any
Ascend One retated endity ("Ascend One Companies™), MPA shall be paid:
$2,250,600 pald $362,500 ner quarter 'n 2016
$2,250,600 paid $562,500 per quarter in 2017
52.250,600 paid $562,500 per querter In 2018
52,250,000 paid $562,500 per quarter in 2019
£9.600,000
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K} MPA's total payments are capped at $18,060,000 plus interest received for any deferred payments.

(L} Ruther bas the right to by uy-out the settlement early at its then present value caleulated with a discount rate
of 8%. Ruther also has right 1o prepay any portion of the set !ier tent with payments credited againgt
the last payments due under the Settlement.

(M} Ruther's total quarterly compensation from P&A is ca :ppad as follews: .
(13 Forthe three: remaining quarters in 2011, Ruther shall not receive compensation fn any quarter that
exceeds the amount he received | inthe fi fst quarter,
{2} From 17172012 untif the $3.25M in item 5 above is paid in full, Ruther's quarterly compensation canpot
exceed one-third the amount MPA s pasé for the same qwmer
(3) ARer payment of the $5.255 in item B above through and until payment of the additional $3.75M in
item E above, Ruther's quarterty compensation cannot exceed one-half the antount MPA is paid for the
same quarter.
{4) After payment of the $5.25M in item B chove and payment of the additional $3.75M in item F, Ruther's
quarterly compensation cannct exceed the amount paid to MPA in the same- quarter.

(N)Within 30 days of Settlement, PZA assigns all of iis MPA stock 10 MPA

oy ;‘v{utuaf'general releases among afl parties fo *} e ftigation, including altornsys and advisers.
(i mmdmg;ctrt lottfeasor relenssg in mutially 4 .greeabi, form)

S

(also Includes releases telated to cross claims and inte rpleaders in pending. aad future ¢y and regulatory matters)
(P) P&A égrees not to-make loans t6 any third party, inchiding Buther, untll MPA is pald {n-full

MPA shall have quarterly acfess to P&A financial books and records.  MPA shali also have access to

tertaln parts and schedules of Ruther's personal twt returns for purposes of verifying all sources and amounts
of divect and indirect compensation from P&A and ether Ascend One Companies,

Rather shall represent under cath, ag part of the Sertlement, that the financial

information he provided, which was relied upon by MPA, is ruthful and accurate. Ruther will also provide his
recent loan application,

(R) P&A and Ruther agree there will be no chenge of cwnersh ip and contral oiP&A w:thm.z{}ﬂ?@s conssns‘ “’%0&&6 P
Fuv Povfosrs ) s reges o s ivcth

(5) jr memoriaiizing this Settlement Agreementt any and all d%SH“r&&W‘SDchhLH%G resofved via bmdmg arb;traimn

before the Henorable Steven [, Platt. This settlernent is binding and enforceable, and wilt Be placed on the

record before the Honorable Evelyn Omega Cannon. hf? parties will consent that the Court seal or otherwice

vrotest tf Qemement as confidential guw‘{ \}/ Tun vadd adou a, w,P/ &Q/‘j"[ deumr,; o
e Fes prote & oy

x*‘\"b
(T} Parties will agree on w;;(ms assurances and negaiive covenants regarding related entities, transferr) ng of
emsimg dzents, and direct and md’rea benefits frcm di'ect* and indirect re!atiarfsths with Ascend One Cemnames
These terms Include, but are not limited to the foll lowing! wiofud fipn W

(2} Ln{zi MPA has been paid in tuil PEA will & i to maintain an caminuc the refer IUand service
retationship between P&A, onthe one hand, and Ascend Om: its subst(f iaries and affiliates and Dancel {heremaﬁer “Ascend
One Companies™, on the othér hand.

(23 Until MPA Hes been paid in fall; neither Ruther nor 2 any member of kis farhi ity will derive any dlreci or mdxrem financial
benefit from Ascend One Companles (oiher then through Pw;’i pursuant to this Agreement) or from any other eniity that
does business with Ascend One Companies,

{3} If Ruther participates, directly or indiractly, In fhe creation or operation of any enti 1}' other than P&A that uses services
of Ascend One Companies, or any entity that e presents clients referred, directly or indirectly, by Ascend One Companies, or
if Ruther derives an iy finencial benefit, directly or indirectly ¥, from any of such entities, Ruther will cause any such entity o
assume PEA’s unpaid obligations under this Agreesent, X o Ao i )

{4} Except as provided herein, Ruther and PZA wi ) gt al - Las v 1o keep P@x in full
force and effect, (i) tontinue o conduct P&A’s business substantia Hy a3 now mnd*zcted and (i} maintain, preserve and
protect all of PEZA s material assets,

@

St

»v-}
-

(53 Undl MPA een pald in Al Ruther will niot transter any o his interast in P&A 1o any other person,
P 1'{0, ) éw f/(x S 15”3/{2,,{,{’,\“1; P VN Tat) Q;i Ad WV&?&;"‘EV {3?‘% dah -
o 2 / o/
P oS bl fod Si}*« ‘;’”é«&i ST RTINS / !;? /
: ;/'? é{i £
m
7= 7

ADD 19



Case: 12-11887 Date Filed: 06/18/2012 Page: 79 of 84

”‘;}??331{%1 MUA s -been pald-n B, Buther and PRA wiHll nol permil P&A o, directiv-or ngirestly, by aperption of law or
ofherivise, Torm mny subsidlne vy paientor afftinie mer e aromulgamatewitt ), conselitiate
asquirz,oratter fdto any dﬂr' wi” neor fonggtorn canfins
50 va?{ﬁ?&y o \um‘n&wan{} g, shmatimsenusw il s
ynde iy, Agreenment.

GFpUntlt Mfr’z\ Fopaid By Rl S8A i) soke wapn

S UmUTNIPA i spedlel o lly A il nal g}f:imi% waslal ony-nvestinent hy, armake,; nesrue oppermit any frvesimantin
winy other e‘:z(ity;

velatfoneilp, with snyelior Tustness-enity unlesssueh
oo or Tneeption o fis relatlonshipwih A beeames an obligor

nealy ol auy dndio oy B, Pomels,

Wu/&// 52/11

I ;}H Persels

/vz_»; (/M 5’/{[35

¥ y ‘Professional Advles, Ing
By Mk Clfichon

Mgk Crothon
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Page

: 06/18/2012

Date Filed

12-11887

Case

3:06 AM

0311711
Crsh Basis

Ordinary Income/Expense
Incomea

41000 - DRP Legal Fees
41500 - DSP Legal Fews
41800 - Litigation Support to CarelOne
41300 - FDUPA Fees
45400 - Legal Fee income
43000 - Bankruptcy Fee Returns
48700 - DRP Refunds
ARZO0 - DRASD Befuncds

Total Income

Expense

80000 - Advertising and Promotion

60200 - Automobile Expense

50400 - Bank Service Charges

1700 « Computer and ntermet Expenses

62000 - Continuing Education

B2200 - Research Material

62400 - Depreciation Expense

52500 - Dues and Subscriptions

53200 - Insurance Expense
63310 - Workers Compensation
H3300 - Insurance Exponse - Othor

Total 63300 - Insurance Expense

64300 - Meats and Ertertainment
54800 « Office Supplies
85000 - Office Experse
SE000 - Payroll Expenses
§B001 + Social Security Employer
65002 - Medicare Employer
66003 - FUTA
86004 - SUTA
S5E005 - Satary
68006 - Officer Salary
65008 - 401(K) match
66010 - Healtheare Insurance
66011 - HRA Account Funding
6012 - HSA Account ¥ unding
6013 - Misc Payroll Linbilities
86014 - Pension Administration
56020 - Life, LTD, STD
86031 - BK Consults
85036 - Temporary Staff
£8DET - Employee Placement
BO0HS - HT Reimbursement Mamt Feos

Persels & Associates, LLC
Profit & Loss by Class

January through December 2040

B TLA LAL

0 2B875 259 0

0 0 Y

o 0 ¢

0 o 28,999

751,018 0 319,581

4352 . 0 0

0 0 0

<200 0 ~3,662

746,466 28975229 243217

o C ¢

0 ¢ 0

~187 27837 342

8.345 758 G

0 0 0

1,202 0 o

o 8 o

4,754 178 0
0 ¢ Y
D C 0

2 0 o

145 328 0

0 0 0

2842 5,588 2,841
13.080 5,694 4
3251 1.332 0
345 102 0
1,085 455 0
197,287 01,822 0
e 0 0
4,088 1.341 Q
55 364 0
g 0 0
0 0 0
3} g 0
L 0 6
0 0 0
26,824 0 0
5,820 0 0
0 0 o
0 0 0

TOTAL
28,856 8573 53.831,782
24657 8538 24 1367 538
14,553 14,653
0 28,990
29,832 1,100,830
0 35
0

11,028 11.036
1128 1425
281288 318,281
196,254 208,338
11,055
3,829
45 539
4114

26,235
32.597

G L3
Bt At I S

[=3-S
"e

i
€

5,000
5
4130
1,208
28824
14588
13,950
1679
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LAW OFFICES OF
ARNOLD M. WEgINER

HAND DELIVERY &
CERTIFIED MAIL,
RETURN RECEIPT REQUESTED

Neil J. Ruther, Esq.
1915 Monkton Road
Monkton, Marvland 21111

Persels & Associates, LLC

/o Neil J. Ruther, Managing Member
19 W. Susquehanna Ave.. Suite 400
lowson. MD 21204

Persels & Associates, LLP

c/o Neil J. Ruther, Managing Member
29 W. Susquehanna Ave., Suite 400
Towson, MD 21204

Persels & Associates, LLLP

¢/0 Neil J. Ruther, Managing Member
29 W. Susquehanna Ave., Suite 400
Towson. MD 21204

tvely “MPA™), to give notice of your default under the binding

1884

[ am writing on behalf of My Professional Advice, Inc., and Legal Advice
i =

. L liec
and entorceable Memorandum of Settlement (“Memorandum’™) which the parties
executed and confirmed in open court on May 2, 2011. While Parag aph (B) of
Memorandum provides that you were to pay $1.000,000.00 to MPA hy

June 30,

i
b - MU A PR S 3 P
2011, vou have failed to do o,
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TURTICES OF

*xRANOLD M. WEINER

Case: 12-11887 Date Filed: 06/18/2012 Page: 82 of 84

Neil J. Ruther, Esq.

Persels & Associates, LLC
Persels & Associates, LLP
Persels & Associates, LLLP
July 1, 2011

Page 2

MPA reserves the right to pursue legal recourse against vou to the fullest
extent provided by law. 7T
|

N
Very truly yours,

N
Y

,—kfﬁof‘? M. Weiner

4

4
H

7

AMWeemk

cer Benjamin Rosenberg, Esq.
Robert R. Bowie, Jr., Esq.
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a Con,wetn ftems 1, 2, and 3. Also complete

T % EXHIBIT “C”
A S;'g, B -
> . ZA Agent .
Case: 1231 tn you?ii@ggg dlggss on 5;?’;1\%012 3@%&%}%{%@ 0] Addressee :
Date of Delivery -

so that we can return the card to you. B. Received by ( Frinted Narme) o
& Attach this card to the back of the malipiece, '} { {
D. Is delivery address different from em 17 L Yes

7
|
|

or on'the front if space permits.

1. Article Addressed to: ¥ YES, enter delivery address below;  £XMo
Net] J. Ruther. Esq.
1915 Monkton Road P
P’y Y11 é&.\SWiCQ yoe
Monkton, Maryland 21111 I &l Certifled Mall [ Express Mail
i [ Registered 7 Return Receipt for Merchandise
I Oirsured Mzt {0 COD.
I 4. Restricted Delivery? Extra Fee) 3 Yas
e s abe) 7009 2250 4001 502k 7411
{Hansy CIT E JRUTN - R S

PS Form 3811, February 2004 Comestic Return Receipt 102555-02-M-1540

# Complete items 1, 2, and 3. Also complete A Slgﬂ"
frem 4 if Restricted Delivery Is desired. X 7 Agent
2 Print your name and address on the raverse / Ct [ Addresses
so that we can return the card to you. 5. Recewed b )’?mted N N : :
s N s Zigh . Date of Del N
A Attach this card to the back of the mailpiecs, PR ~ Bf{ i e} ?’1 iio e‘jle{y
or orrthe front if space permits. [l 7 [ St

D. Is celivery address diffrent from ftem 12 L Yes Jie— -

Artict : PR, . .
1. Aricle Addressed to it YES, enter delivery address below: O No

Persels & Associates, LLC

¢f/o Neil J. Ruther, Managing Membe

29 W. Susquehanna Ave., Suite 400 3 Sersion Tme

Towson, MD 21204 ;Zféertiﬂed Mail [ Express Mail

7 Registerad 0 Return Receipt for Marchandise -
O insured M2l [3C.OD.

4. Restricted Delivery? (Extra Fes) 1 Yes

er

2. Article Number
(Transfer from service label}

7009 2250 000L 502k 7404

PS8 Form 3811, February 2004 Domestic Return Receipt 102E05-02-M- 1540 -

@ Complets ftems 1, 2, and 3. Also complete A Ei/gﬁafﬂy i
itern 4 f Restrict ed Delivery is desired. X /4 A U & [T Agent ;
A Print your name and address on the reverse Y i S ERSSRN 7 [ Addressee -
so that we can return the card to you. B. eggived by ( ,ffan:ad e ame} C. Date of Defivery .
B Attach this card to the back of the mailpiece, o ok Ny - Y ’
or o the front if space permits. Ty éé‘ 27 o |

. Is defivery address differdnt from #em 17 L Yes /7e__
ks 2, A - > ~ i
1. Article Addressed tor it YES, enter delivery address below: L1 No

o




3 Complete ... .is 1, 2, and 3. Also complete

seria LIS oo DI B ha/8/201p

30 that we can return the card to you.
A Attach this card to the back of the mailpiece,
o the front if space permits.

Si@(;?# ;
) & ) . 7 Agent
] /{ }784 gf;84 S ] Addressee :

B.

Recelved by ( Prated Namej C. Date of Delivery g
el | S aas TS

D. is delivery address different from tem 12 L] Yes /%

TE

1. Article Addressed to: i YES, enter delivery address below: U o
Persels & Associate
i. Ruther, M ember
- o I\czhi J. Ruther i 3. Semios e
-9 W. Susquehanna =0 _ElGertfied Mal [ Express Mail
Tos-on, MD 21204 [ Registersd I Return Recsipt for Merchandise -
Cinsured Meilt T COD.
4. Rastricted Delivery? (Extra Feg) 1 Yes
2. Article Number =nn
[ REW
(Transfer from service label) cc 5 8 D D B L,§§ e E ? 3 ? L‘l,, o
Domestic Return Rece:pt 102565-02-M-1540

. PS Form 3811, February 2004

k| Compfete ftems 1, 2, and 3. Also complete
tem 4 if Resmc*ed Deii ivery is desirad.

3 Print your name and address on the reverse
80 that we can return the card to you.

A Attach this card to the back of the mailpiece,
or on the front if space permits.

Al Szgnaﬁzr\e{ -

i "

1. Article Addressed to:

Robert R. Bowie, Jr., Esq
Bowie & Jensen, LLC
29 W. Susquehanna Ave., Suite 600
Towson, Marviand 21204

X o O Agent
- 15/ ,c*f’/l ' CJ Addresses .
B. Pecewed by { P nte({Nﬂme) ; C. Date of Delivery
/< x—/g /1
LA, c4 /]
D. Is delivery accress differs frcm tem 17 [ Yes per ¢

if YES, enter delivery agdre:—ss below: I Ne
{

3. Service Type

EXCertified Mail [ Express Mail
0 Registersd {J Beturn Receipt for Merchanaise .
O insured Mait (O C.OD.

4,

Restricted Delivery? (Extra Fee) 1 Yes

2. Article Number
{Transfer from service labei)

¢00% 2250 8001 502k 7428

PS Form 3811, February 2004

# Complete tems 1, 2, and 3. A so complete
itern 4 if Rastrrctad Delivery is desired.

4 Print your name and address on the reverse
so that we can rsturn the card to you.

4 Attach this card o the back of the mailpiece,
or on the front if space permits.

Domestic Return Receipt

102585-02-M-1540

7 Agent
[ Addrssses .

B. Received by (Rrnted Name)

C. Date of Delivery
INE

R
/e (ST 5T 4

f. Articls Addressed to;

BenjaminRosenber g
Rosenberg-Martin G
south Charles Stre

Daltimore: f\ziaf}ffam

D. Is delivery address diﬁ&rem‘??sm tem 17 L1 Yes

if YES, enter delivery address below: O ro

oy

. Seryice Type
T Certified Mail [ Exprass Mai
73 Reglstered 7 Retum Recsipt for Merchanaise
Thinsured Mat - I c.oD.






