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CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

A. Interested Persons

Pursuant to  Fed. R. App. P. 26.1, and 11th Cir. R. 26.1-1, appellant certifies

that the following have an interest in the outcome of this appeal:

3C Inc.  (defendant in original district court proceeding)

Allen, D. Matthew (counsel for CareOne defendant-appellee)

Ascend One Corp. (defendant in original district court proceeding)

Bledsoe, Catherine A. (counsel for CareOne defendant-appellee)
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Centrone, Gus M. (district court counsel for plaintiffs-appellees)
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(All persons who entered into retainer agreements with Griffith &
Ruther, LLC, Ruther & Associates, LLC or Persels & Associates,
LLC on or after April 28, 2005, to receive legal advice and other legal
services, including Debt Settlement Legal Services, focused on
helping the consumers get out of debt.  The Settlement Class
excludes: any individual who satisfies the class definition proposed in
the first amended class action complaint filed in Bronzich v. Persels
& Associates, LLC, et al., No. CV-10-00364-EFS, currently pending
in the United States District Court for the Eastern District of
Washington.)
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i

STATEMENT REGARDING ORAL ARGUMENT

This appeal involves the propriety of the district court’s approval of a class

action settlement that requires 125,000 absent class members to surrender valuable

claims in exchange for nothing.  This Court’s decision will determine whether a

settlement that provides no benefit to the class—and which leaves the class in a worse

position than if the case had never been brought—can be “fair, reasonable, and

adequate” as required by Federal Rule of Civil Procedure 23(e)(2).  Because of the

importance of the legal rights at stake, appellant requests oral argument and believes

that it would assist the Court in resolving this appeal.
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1

STATEMENT OF SUBJECT MATTER
AND APPELLATE JURISDICTION

The district court had jurisdiction under 28 U.S.C. §§ 1331 (federal question

jurisdiction), 1332(d) (Class Action Fairness Act), and 1367 (supplemental

jurisdiction).  See Doc. 98.  The district court entered an order on March 12, 2012,

granting final approval to the class action settlement and disposing of all parties’

claims.  Doc. 157.  Objector Raymond Gunn filed a timely notice of appeal on April

2, 2012.  Doc. 158.  This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUE

Whether the district court erred in approving a class settlement that requires

class members to release valuable claims but provides no benefit to the class.

STATEMENT OF THE CASE

This appeal is brought by class member Raymond Gunn, who objected below

to approval of the settlement of this class action.  The settlement releases valuable

claims of 125,000 class members in exchange for nothing.  Because the settlement

provides no benefit to the class, it is not “fair, reasonable, and adequate” as required

by Federal Rule of Civil Procedure 23(e)(2), and the district court erred in approving

the settlement.
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See generally United States Government Accountability Office, Debt Settlement:1

Fraudulent, Abusive, and Deceptive Practices Pose Risks to Consumers (2010),
available at http://www.gao.gov/assets/130/124498.pdf; National Consumer Law
Center, An Investigation of Debt Settlement Companies: An Unsettling Business for
Consumers (2005), available at www.nclc.org/images/pdf/debt_settlement/report_
investigation_debt_settle_co.pdf; National Conference of Commissioners on Uniform
State Laws, Uniform Debt-Management Services Act 6-11 (2005), available at
www.ftc.gov/bcp/workshops/debtsettlement/UDMSA_Final.pdf.

2

A. The Underlying Class Action

1. The lawyer model of debt settlement

Debt-settlement companies attempt to persuade creditors to settle for less than

the full amount of a consumer’s debt.  They encourage the consumer to default on the

debt and instead make monthly payments to the debt-settlement company.  Once

those payments reach a target percentage of the debt owed to one of the creditors, the

company makes an offer to the creditor to settle the debt for the amount in hand.

During the period when the funds are accumulating, the creditors receive no

payments.  As a result, the creditors impose additional finance charges and

delinquency fees, and often undertake collection activity, including litigation.  Debt-

settlement plans often fail because the fees charged by the debt-settlement company

leave insufficient funds to satisfy the creditors.1

In response to these practices, many states have passed legislation to regulate

debt-settlement companies.  Such statutes often limit the fees that a debt-settlement
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For a general description of defendants’ business model, see Kinderknecht v. Persels2

& Associates, LLC, 470 B.R. 149, 157-59 (Bankr. D. Kan. Apr. 13, 2012), and
Bronzich v. Persels & Associates, LLC, No. 10-0364, 2011 WL 2119372, *2-3 (E.D.
Wash. May 27, 2011).

3

company can charge and require detailed disclosures to the consumer.  In states

without a specific debt-settlement statute, claims against debt-settlement companies

are often brought pursuant to other state consumer protection laws or pursuant to

federal law.  Because lawyers are sometimes exempt from such statutes if the lawyer

settles a client’s debt in the course of providing traditional legal services to the client,

some debt-settlement companies have associated with lawyers to provide debt-

settlement services in an attempt to take advantage of the statutory exemptions for

lawyers.  Under the “lawyer model of debt settlement,” the consumer enters into a

retainer agreement with the lawyer, but the debt-settlement company administers the

program under the guise of providing management services to the law firm.  The

plaintiff in this case challenged such a scheme.2

2. The original complaint

Plaintiff Miranda Day brought this case on behalf of herself and a putative

class of about 10,000 Florida residents who had contracted with the defendants for

debt-settlement services.  In her original complaint, filed November 4, 2010, Day

sued two law firms and three individual lawyers (Persels & Associates, LLC; Ruther
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& Associates, LLC; Jimmy B. Persels; Neil J. Ruther; and Robyn R. Freedman)

(collectively, the “Law Firm Defendants”) and certain affiliated debt-settlement

companies and their owner (Ascend One Corp.; 3C Inc.; CareOne Services, Inc. f/k/a

FreedomPoint Corp.; and Bernaldo Dancel).  Doc. 1.  Day asserted claims under the

Florida Deceptive and Unfair Trade Practices Act and the federal Credit Repair

Organizations Act (CROA), and common-law claims for unjust enrichment, legal

malpractice, breach of fiduciary duty, and negligence.  The claims in the original

complaint arose from two separate agreements that Day made with two different but

overlapping sets of defendants: a Client Agreement with the non-lawyer defendants

and a Retainer Agreement with the Law Firm Defendants and CareOne.  The non-

lawyer defendants moved to compel arbitration of Day’s claims because the Client

Agreement had a mandatory arbitration clause that included a ban on class actions.

The district court stayed the claims against Ascend One, 3C, and Dancel pending

arbitration.  Because CareOne was also a party to the Retainer Agreement between

Day and the Law Firm Defendants and the Retainer Agreement had no arbitration

provision, the district court did not stay all claims against CareOne.  Rather, the

district court denied CareOne’s motion to compel arbitration with respect to any

claims related to CareOne’s activities as administrative staff to the Law Firm

Defendants.  See Doc. 82.
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3. The amended complaint

On June 10, 2011, Day filed an amended complaint.  Doc. 98.  The amended

complaint does not include any claims against Ascend One, 3C, or Dancel, and the

claims against CareOne are limited to those arising from CareOne’s role in providing

administrative support, paralegal services, and customer service under the Retainer

Agreement.  Id.  The amended complaint adds an additional law firm defendant:

Legal Advice Line (LAL).  LAL is alleged to be an alter ego of Persels & Associates

(P&A).  See id. ¶¶ 15, 60, 61 (alleging that LAL was co-counsel with P&A, that

Ruther owns LAL, and that LAL is identical to P&A).

In her amended complaint, Day describes a scheme under which the Law Firm

Defendants and CareOne offered to help consumers settle their debts by negotiating

with their creditors, but when the consumers gave the defendants money to carry out

the plan, the defendants took such large fees out of the consumers’ payments that the

system was “designed to fail.”  Doc. 98, ¶ 55.  Day alleges that defendants

misrepresented their debt settlement services, failed to assist their clients, and

discouraged their clients from responding to creditors even after the clients were

sued.  According to Day, the Law Firm Defendants failed to provide legal assistance

to their clients, and instead passed their clients’ cases off to CareOne employees

acting as “paralegal negotiators” whom the Law Firm Defendants did not supervise
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and who did not provide any legal help to the clients.  On behalf of a proposed

statewide class of about 10,000 Florida residents, the amended complaint alleges

violations of CROA and raises common-law claims for legal malpractice, breach of

fiduciary duty, aiding and abetting breach of fiduciary duty, negligent supervision,

and negligence.

B. The Proposed Settlement

On June 28, 2011, less than three weeks after the filing of the amended

complaint and before any defendant had answered, the parties announced that they

had reached an “agreement in principle regarding the settlement of this case.”  Doc.

103.  After the settling parties finalized their written agreement (Doc. 110-1), they

moved for preliminary approval (Doc. 110), which the district court granted (Doc.

112).  The order granting preliminary approval of the proposed settlement also

provided for notice to the class, set deadlines for class members to opt out or object,

and set a date for a fairness hearing to consider whether the settlement should be

finally approved.  Id.

Although the amended complaint was brought on behalf of a putative class of

10,000 Florida residents, the proposed settlement class included approximately

125,000 consumers nationwide who entered into retainer agreements with the Law

Firm Defendants on or after April 28, 2005, to receive legal advice and services to
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help get out of debt, including debt-settlement services.  The proposed class excluded

members of a putative statewide class in Bronzich v. Persels & Associates, LLC, a

case pending against the Law Firm Defendants in the Eastern District of Washington.

Doc. 110-1, ¶¶ 7 and 16.  The proposed settlement did not provide for any monetary

relief to the 125,000 absent class members.  Instead, the proposed settlement called

for defendants to pay (1) up to $300,000 in attorney fees to class counsel; (2)

$100,000 to the American Bar Foundation (ABF) as a cy pres donation; (3) $5,000

to the representative plaintiff; and (4) the costs of administering the settlement.  Id.

¶¶ 19(b), 35, 23, 21.

  The proposed settlement also called for three changes in the Law Firm

Defendants’ business practices.  First, the Law Firm Defendants agreed that,

beginning October 1, 2010, they would only collect fees for debt-settlement services

after negotiating a settlement with the client’s creditor, except that they could

continue to collect advance fees “to the extent permitted by law” and for other

services, including specifically an upfront “consultation fee” that is “currently set at

$150” but which the settlement agreement does not prohibit the defendants from

raising.   Id. ¶ 19(a)(i) & n.1.  Second, the Law Firm Defendants agreed to disclose

to future clients an estimate of the amount that the client will pay and for what

purposes, including an estimate of the amount of legal fees.  Id. ¶ 19(a)(ii).  Third, the
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firms agreed to establish procedures to allow clients to communicate with their

attorneys within a reasonable period of time.  Id. ¶ 19(a)(iii).  Finally, the proposed

settlement required CareOne to “assist” the Law Firm Defendants to comply with

their obligations under the agreement.  Id. ¶ 19(a)(iv).  

In exchange for the relief described above, the proposed agreement required

the class to dismiss the lawsuit with prejudice, to release any and all claims arising

from the retainer agreements for debt-settlement services, and to release any other

claims any class member might have against the Law Firm Defendants and associated

lawyers, including unknown and future claims and claims completely unrelated to the

class members’ purchase of debt-settlement services.  Id. ¶¶ 14(u), 14(bb), 24, & 32.

C. Objections to the Proposed Settlement

On December 15, 2011, class member Raymond Gunn filed a timely objection

urging the district court to deny final approval of the proposed settlement because it

provides no benefit to the class, but requires the release of valuable claims, and thus

is not  “fair, reasonable, and adequate” as required by Federal Rule of Civil Procedure

23(e)(2).  Doc. 133.  Specifically, Gunn argued that (1) the settlement would provide

no monetary relief to the class; (2) the changes in defendants’ business practices are

of no value to the class because the new practices are already required by law or legal

ethics and any changes in future behavior will not benefit class members already
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harmed; (3) the release is overly broad because it extends beyond the challenged

conduct to grant the Law Firm Defendants blanket immunity for any type of claim,

including unknown and future claims; (4) the claims arising from the debt-settlement

scheme at issue are valuable and plaintiffs challenging similar conduct regularly

obtain significant monetary relief; (5) a cy pres distribution is not justified because

an appropriate settlement amount could be distributed to individual class members;

(6) even if a cy pres distribution were appropriate, ABF would not be a proper

recipient because ABF lacks a sufficient nexus to the injuries of the class or the

principles the class action seeks to vindicate; and (7) an award of attorneys’ fees to

class counsel and an incentive payment to the representative plaintiff cannot be

justified in light of the poor result achieved for the class.  Id.  

In addition to Gunn, one other class member represented by counsel filed an

objection to the proposed settlement, see Doc. 134, and several other class members

objected pro se.   The Attorneys General of Connecticut, Florida, Maine, New York,3
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and West Virginia also submitted a letter urging the district court to reject the

proposed settlement.   Doc. 152.  The district court received 12 requests to opt out of4

the class, and the settlement administrator received 325 timely requests to opt out, and

20 untimely requests.   5

D. Motions for Final Approval

One week before the fairness hearing, defendants filed their motions for final

approval of the class settlement.  Doc. 144 & 147.  Three days before the hearing,

plaintiff filed her motion for final approval.  Doc. 150.  In their motions, the settling

parties announced two revisions to their settlement agreement made in response to

Gunn’s objections.  First, the revised agreement does not release unknown claims or

individual legal malpractice claims unrelated to the allegations in the case.  Doc. 150-

3 ¶¶ 14(u) & (bb).  Second, the revised agreement changes the proposed recipient of

the $100,000 cy pres distribution from ABF to two organizations with purposes more

closely aligned with the interests of the class.  Id. ¶ 19(b).  Although the changes
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addressed two of Gunn’s objections, neither change addressed the most serious

problem with the proposed settlement—that it provides no benefit to the class.

In her motion for final approval, plaintiff acknowledged the lack of any

monetary relief for the class, Doc. 150 at 17, but argued that although “the case is

strong and the Class’s claims are meritorious,” there is a risk that “if Plaintiff were

to prevail at trial and on appeal, the Class might be unable to collect a substantial

judgment.”  Id. at 10-11.  Plaintiff asserted generally that “information provided”

during the settlement discussions “showed that the Law Firm Defendants would be

unable to fund a substantial settlement and made Class Counsel concerned that the

Class would have difficulty collecting a sizeable judgment from the Law Firm

Defendants should one be awarded.”  Id. at 3.  However, none of the settling parties

produced any evidence regarding the assets and liabilities of the defendants until the

afternoon of the fairness hearing, when the Law Firm Defendants filed the third

declaration of defendant Neil J. Ruther.  Doc. 155.

In his third declaration, Ruther asserts that one of the seven defendants, P&A,

sustained net losses in calendar years 2010 and 2011, and he asserts that P&A agreed

to pay $18 million to settle a lawsuit, and still owes $14 million under the agreement.

Id. ¶¶ 3-5.  Ruther did not attach a copy of the settlement agreement he referenced,

but he indicated that the agreement “was made part of the public record in the case
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styled: My Professional Advice, Inc. v. Persels & Associates, LLC, Circuit Court for

Baltimore City, Case No. 24-C-11-5013.”  Id. ¶ 4.  

E. Fairness Hearing and Order Granting Final Approval

On February 2, 2012, the district court held a hearing to consider whether the

agreement proposed by the settling parties should be approved as “fair, reasonable,

and adequate” under Federal Rule of Civil Procedure 23(e), and, on March 12, 2012,

the court entered an order approving the settlement.  Doc. 157.  In its order, the court

explained:

Notably, the lack of a monetary award to the Class members made me
skeptical of the settlement at the outset.  However, there are certain
factors that persuade me that the settlement as a whole is fair, adequate,
and reasonable despite the lack of a monetary payment to the Class
members.  Those factors are (1) the ability of the Class members to opt
out of the settlement agreement; (2) the financial inability of the
defendants to pay a meaningful award, much less to respond to a large
judgment; and (3) my complete confidence in the ability and integrity of
lead [class] counsel Felman and his co-counsel Katherine Yanes.

Id. at 15-16.

On April 22, 2012, Gunn filed his notice of appeal.  Doc. 158.
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STANDARD OF REVIEW

This Court reviews a district court’s approval of a class action settlement for

an abuse of discretion.  Faught v. Am. Home Shield Corp., 668 F.3d 1233, 1239 (11th

Cir. 2011).  “A district court by definition abuses its discretion when it makes an error

of law.” Koons v. United States, 518 U.S. 81, 100, 116 S. Ct. 2035, 2047 (1996).  The

Rule 23 issues before this Court, such as whether a no-value settlement can satisfy

the requirements of Rule 23(e), whether the right to opt out can cure the unfairness

of a settlement’s terms, and whether the court can defer to the views of counsel rather

than analyzing independently the fairness of a settlement, are pure questions of law

subject to de novo review.  Moreover, in the context of a settlement class action, in

which this Court must be concerned about the non-adversarial relationship between

the settling parties and the defendants’ effort to “purchase res judicata,” Bolin v.

Sears, 231 F.3d 970, 976 (5th Cir. 2000), “heightened” appellate scrutiny is required.

 Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620, 117 S. Ct. 2231, 2248 (1997);

see generally In re GM Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d

768, 785 (3d Cir. 1995).

SUMMARY OF THE ARGUMENT

The district court approved a class action settlement that benefits defendants

(release from liability to 125,000 class members in 49 states), class counsel ($300,000
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attorney fee), two charities ($50,000 cy pres award to each), and the representative

plaintiff ($5,000 incentive award), but gives the 125,000 absent class members

nothing.  Further, under the settlement, the class members release valuable claims

against the defendants.  A settlement that provides no benefit to the class—and which

leaves the class in a worse position than if the case had never been brought—is not

“fair, reasonable, and adequate” as required by Federal Rule of Civil Procedure

23(e)(2).  The district court’s order approving the settlement should be reversed.

The settlement approved by the district court provides no monetary relief to the

class, even though it is undisputed that the claims of the absent class members likely

total $125 million or more, and plaintiffs regularly obtain significant monetary relief

for the types of claims released under the settlement.  Further, the changes to the Law

Firm Defendants’ business practices required by the settlement are of no value

because those practices are already required by law and legal ethics and because

prospective changes will not benefit the class.  Although the district court

acknowledged that the class was releasing valuable claims in exchange for no

consideration, the court approved the settlement on the grounds that (1) class

members had a chance to opt out; (2) it was asserted that collecting a large judgment

would be difficult; and (3) the district court had confidence in the ability and integrity

of class counsel.  These three grounds are inadequate to support approval.
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First, the ability to opt out cannot cure the unfairness of the settlement, because

every member of every Rule 23(b)(3) class has a right to opt out.  Thus, if the opt-out

right cured unfairness, there would be no need for Rule 23(e)’s requirement that the

court safeguard the interests of the class.  The district court further erred by

construing the silence of most class members as approval of the settlement, and by

failing to consider the views of five state attorneys general opposed to the settlement.

Second, with regard to collection risk, the district court erred by relying on an

unsupported and uninvestigated claim of financial difficulty, made by a single

defendant on the day of the fairness hearing, to conclude that all seven defendants

lack the resources to fund a meaningful settlement or pay a large judgment.  Class

counsel admitted that he had done nothing to verify the claim of financial hardship,

and review of the publicly available documents cited in support of the claim show

that it is dubious at best.

Finally, the district court erred by deferring to class counsel’s opinion rather

than acting as a guardian of the class and analyzing independently the fairness of the

settlement.  The district court’s duty to protect the class, imposed by Rule 23(e), is

at its zenith where, as here, all other parties to the agreement benefit at the expense

of the absent class members.  
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ARGUMENT

I. The Settlement Is Not Fair Because It Releases Valuable Claims but
Provides No Benefit.

The claims of a certified class can be settled only with court approval based on

a finding that the settlement is “fair, reasonable, and adequate.”  Fed. R. Civ. P.

23(e)(2).  To meet this standard, a settlement must benefit the class.  As Congress

noted when it enacted the Class Action Fairness Act: “Class members often receive

little or no benefit from class actions, and are sometimes harmed, such as where—(A)

counsel are awarded large fees, while leaving class members with . . . awards of little

or no value.”  28 U.S.C. § 1711, Pub. L. 109-2, § 2(a)(3) (Findings and Purposes).

Thus, “careful scrutiny by the court is ‘necessary to guard against settlements that

may benefit the class representatives or their attorneys at the expense of the absent

class members.’”  Holmes v. Cont’l Can Co., 706 F.2d 1144, 1147 (11th Cir. 1983)

(quoting United States v. City of Miami, 614 F.2d 1322, 1331 (5th Cir. 1980)); see

also Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615, 624 (9th Cir. 1982)

(purpose of court scrutiny is “protection of those class members . . . whose rights may

not have been given due regard by the negotiating parties”).  Indeed, the Eleventh

Circuit’s predecessor court has described the role of a judge reviewing a settlement
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as that of a “fiduciary serving as guardian for the unrepresented class members.”  City

of Miami, 614 F.2d at 1331 (5th Cir. 1980).

This Court has suggested six factors to guide the district court in evaluating the

substantive fairness of a proposed settlement:

(1) the likelihood of success at trial; (2) the range of possible recovery;
(3) the range of possible recovery at which a settlement is fair, adequate,
and reasonable; (4) the anticipated complexity, expense, and duration of
litigation; (5) the opposition to the settlement; and (6) the stage of
proceedings at which the settlement was achieved.

Faught, 668 F.3d at 1240.  The six factors overlap to a considerable degree.  No

matter how they are described, the essence of the inquiry is whether the settlement

reflects a reasonable compromise in light of the risks and potential reward of

continued litigation.  “The court must be assured that the settlement secures an

adequate advantage for the class in return for the surrender of litigation rights against

the defendants.”  In re Katrina Canal Breaches Litigation, 628 F.3d 185, 195 (5th

Cir. 2010); see In re GM Truck, 55 F.3d at 805 (“Rule 23(e) imposes on the trial

judge the duty of protecting absentees” by “assuring that the settlement represents

adequate compensation for the release of the class claims”).

The settlement approved by the district court is not a reasonable compromise

because defendants get a windfall release from liability, class counsel gets $300,000

in attorney fees, two charities get $50,000 cy pres awards, and the representative
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plaintiff gets an incentive payment of $5,000, but the 125,000 absent class members

get nothing.  A settlement that provides no benefit to the class is not a fair deal.  For

this reason alone, the district court should have rejected the settlement.  See In re

Compact Disc Minimum Advertised Price Antitrust Litig., 216 F.R.D. 197, 221 (D.

Me. 2003) (“[A] settlement is not fair where all the cash goes to expenses and

lawyers.”); Clement v. Am. Honda Fin. Corp., 176 F.R.D. 15, 28 (D. Conn. 1997)

(disapproving settlement where “there is a strong danger that the settlement will have

absolutely no value to the class”); In re Ford Motor Co. Bronco II Prods. Liab. Litig.,

No. MDL-991, 1995 WL 222177, *6 (E.D. La. Mar. 15, 1995) (rejecting proposed

settlement that would release claims “for no or highly speculative consideration” even

where “plaintiffs may face serious and significant barriers to recovery”).  Indeed, the

class would be better off if this case had been dismissed, because the class members

would at least retain their ability to bring claims against the defendants and other

released parties.  A settlement that leaves the class in a worse position than if the case

had never been brought cannot satisfy Rule 23(e)’s requirement that a class settlement

be “fair, reasonable, and adequate.”
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A. The settlement provides no monetary relief to the class, but
extinguishes claims totaling more than $125 million.

Because the absent class members receive no benefit from the settlement, the

settlement should not have been approved because defendants have provided nothing

to the class in exchange for the surrender of the claims.  Although this would be true

even if the claims were of minimal value, in fact, the released claims have substantial

economic value.

In his objections, Gunn explained that the abusive debt-settlement practices

challenged in this case are remediable under numerous state and federal consumer-

protection statutes and common law causes of action.  See Doc. 133 at 11-12.  Indeed,

plaintiffs have recovered significant monetary relief from debt-settlement companies,

including law firms.  See, e.g., Simmons v. Daly, Murphy & Sinnott Law Center, No.

CV020078449S, 2003 WL 21267184, at *3 (Conn. Super. Ct. May 15, 2003)

(awarding a single plaintiff more than $2,300 in restitution and $20,000 in punitive

damages); Pridemore v. Cherry, 903 S.W.2d 705, 706, 709 (Tenn. Ct. App. 1995)

(awarding $50,000 in compensatory damages and $100,000 in punitive damages to

a single plaintiff).  Gunn submitted with his objections the declarations of three

attorneys with knowledge of the value of the type of claims released by the

settlement.  Doc. 133-2, 133-3, & 133-4.  Attorney Kleinpeter explained that she has
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settled five cases seeking relief for conduct similar to that challenged in this case, and

each settlement “included significant monetary relief for the plaintiffs, usually in an

amount at least equivalent to the fees they had paid to the defendants.”  Doc. 133-2

¶ 6.  Similarly, attorney Reichenbach explained that he has obtained favorable

settlements in cases against debt settlement companies, typically recovering “most or

all of the money the client [] paid to the debt settlement company and payment

processor, and the client’s attorney fees and court costs.”  Doc. 133-3 ¶ 6.  And

attorney Pizor referenced “numerous successful actions enforcing consumers’ or

debtors’ rights against debt relief companies and obtaining monetary judgments or

settlements for plaintiffs.”  Doc. 133-4 ¶ 8. 

The settling parties did not dispute Gunn’s evidence that plaintiffs regularly

obtain significant monetary relief for the types of claims released under the

settlement.  Further, during the fairness hearing, the district court agreed that

restitution to the class would likely total $125 million.  Doc. 161 at 38:12; see also

Doc. 157 at 22 (“[I]f each of the Class members were awarded $1,000—and the

average claim appears to be more than that—the judgment would amount to $125

million.”).  Thus, pursuant to the settlement, defendants receive a windfall release

from liability without having to pay one cent to the 125,000 absent class members.
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B. This case presents none of the circumstances that might justify a cy
pres award in lieu of payments to class members.

To the extent the settling parties argue that it is appropriate for defendants to

make cy pres donations totaling $100,000 because it is not economically feasible to

distribute such a paltry sum to such a large class, the settling parties miss the point.

Because the released claims have substantial economic value and defendants know

the identity of the class members, how they can be contacted, and the amount of fees

that each class member paid defendants, it would be feasible to divide an appropriate

settlement fund among the class members based on the amount of each class

member’s loss.  Thus, this case presents none of the circumstances that justify a cy

pres distribution. 

Taken from the Norman French expression “cy pres comme possible” (“as near

as possible”), cy pres is a charitable trust law doctrine under which a court directs that

trust property be used for a purpose that carries out the settlor’s intention after a

distribution specified in the trust becomes impossible.  In re Airline Ticket Comm’n

Antitrust Litig., 307 F.3d 679, 682 (8th Cir. 2002) (citations omitted).  In the class

action context, cy pres awards are used in two situations.

First, and most typically, cy pres is used to distribute residual settlement funds

after payments have been made to class members and where further distribution to
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class members is not economically feasible.  See, e.g., Powell v. Ga.-Pac. Corp., 119

F.3d 703, 706-07 (8th Cir. 1997) (approving cy pres distribution of unclaimed

settlement funds where locating individual class members for an additional

distribution would be very difficult and costly); Six Mexican Workers v. Ariz. Citrus

Growers, 904 F.2d 1301, 1307 (9th Cir.1990) (holding that a district court may

properly consider cy pres for the purpose of distributing unclaimed funds).  The cy

pres distribution in this case does not involve money remaining after distributions to

individual class members; indeed, the settlement here includes no compensation for

the class.

Second, cy pres is used in class actions when it is economically infeasible to

distribute settlement funds to individual members of the class, either because the class

members cannot be identified or located, or because the class members’ individual

damages—although substantial in the aggregate—are too small to justify the expense

of individual distributions.  For example, in Democratic Central Committee v.

Washington Metropolitan Area Transit Commission, the court allowed funds

collected as restitution to overcharged bus riders to be used to purchase new buses for

the benefit of current bus riders in the same service region, because “identifying,

locating, and notifying all those overcharged after so much time would be very

difficult, if not impossible.”  84 F.3d 451, 455 (D.C. Cir. 1996).  Similarly, in a class
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action where the maximum recovery at trial would have been two million dollars and

the class had more than 66 million members, a cy pres distribution was

permissible—if a suitable beneficiary could be located—because the cost of

distributing individual payments “would far exceed the maximum potential recovery”

of about three cents per class member.  Nachshin v. AOL, 663 F.3d 1034, 1037 (9th

Cir. 2011).  In contrast, several courts have rejected the use of cy pres where

distribution to the class was economically feasible.  See, e.g., Masters v. Wilhelmina

Model Agency, Inc., 473 F.3d 423, 436 (2d Cir. 2007) (refusing to affirm cy pres

distribution where neither side contended that “it would be onerous or impossible to

locate class members or [that] each class member’s recovery would be so small as to

make an individual distribution economically impracticable”); Mirfasihi v. Fleet

Mortg. Corp., 356 F.3d 781, 784 (7th Cir. 2004) (rejecting cy pres distribution where

potential damages were sufficient to make individual payments feasible).

Here, the district court was persuaded that a cy pres distribution was

appropriate “‘because distributing $100,000 to approximately 125,000 individual

class members is simply not economically practical.’” Doc. 157 at 30 (quoting Doc.

147 at 5).  But this is not a case where cy pres is justified because the size of the

potential recovery is too small on a per-class-member basis to allow for individual

payments.  Rather, individual payments are not feasible under the settlement only

Case: 12-11887     Date Filed: 06/18/2012     Page: 38 of 84 



24

because the settlement amount is grossly inadequate in comparison to the value of the

claims released.

C. The changes to the Law Firm Defendants’ business practices are
already required by law and will not benefit the class.

The settlement approved by the district court purports to make three changes

to the Law Firm Defendants’ business practices.  Specifically, the Law Firm

Defendants have agreed to (1) stop collecting advance fees for debt settlement

services except to the extent permitted by law; (2) disclose an estimate of the amount

the client will pay in fees and how long it will take to satisfy the client’s debts; and

(3) allow their clients to communicate with an attorney within a reasonable period of

time.  Doc. 150-3 ¶ 19(a).  These business practices are already required by law and

legal ethics; thus, adopting them cannot provide consideration for the release of the

class members’ claims.

Significantly, the changes to the Law Firm Defendants’ practice of collecting

advance fees, and the disclosures the Law Firm Defendants have agreed to make, are

not a result of this lawsuit.  Rather, the Law Firm Defendants were required to make

these changes before plaintiff filed her original complaint, pursuant to the debt relief

amendments to the Federal Trade Commission’s Telemarketing Sales Rule.  See 16

C.F.R. § 310.3(a)(1)(viii) (disclosure requirements); § 310.4(a)(5) (advance fee ban).
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It is beyond dispute that the Law Firm Defendants would have stopped collecting

advance fees even if there was no settlement in this case, because they agreed to stop

the practice as of October 1, 2010—before this case was filed.  Similarly, by agreeing

to communicate with their clients within a reasonable amount of time, the Law Firm

Defendants have agreed to do nothing more than comply with applicable standards

of legal ethics.  See, e.g., ABA Model R. Prof. Cond. 1.4(a)(4) (“A lawyer shall . . .

promptly comply with reasonable requests for information.”).  

Because the Law Firm Defendants are required by law or ethical rules to make

the business practice changes set out in the settlement agreement, those changes have

no value.  With respect to the advance fee ban in particular, the settling parties have

made it clear that the agreement requires nothing more than adherence to legal

requirements, because the settlement specifically allows the Law Firm Defendants to

continue to collect advance fees “to the extent permitted by law.”  Doc. 150-3

¶ 19(a)(i)(A).

Further, as the district court noted, even if the clients of the Law Firm

Defendants were not already entitled to the business practices set forth in the

settlement, such practices will not benefit the vast majority of the class, because the

changes apply prospectively and most class members will not have future business

with defendants.  See Doc. 157 at 27 (“[I]t is recognized that the injunctive relief will
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probably not assist the Class members unless they deal with the law firm again.”); see

also True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1077 (C.D. Cal. 2010)

(“The Court is inclined to agree with Plaintiffs and the Objectors that the injunctive

relief is of minor, if any, value. . . . No changes to future advertising by [the

defendant] will benefit those who already were misled by [the defendant]’s

representations . . . .”). 

II. The District Court Erred in Approving the Settlement on the Basis That
Class Members Received Notice and an Opportunity to Opt Out.

The district court held that “[t]he ability to opt out of the settlement agreement

adequately countered the lack of an award to the Class members.”  Doc. 157 at 16.

This holding is clearly wrong because Federal Rule of Civil Procedure 23(c)(2)(B)

requires that members of every class certified under Rule 23(b)(3) be provided with

notice and an opportunity to opt out.  If the ability to opt out of a class settlement

could cure the unfairness of the settlement’s terms, then every settlement with an opt

out provision would necessarily be considered fair, and there would be no need for

Rule 23(e)’s requirement that the court protect absent class members by evaluating

proposed class settlements and approving only those that are “fair, reasonable, and

adequate.”  See In re GM Truck, 55 F.3d at 809 (“[T]he right of parties to opt out does

not relieve the court of its duty to safeguard the interests of the class.”)
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III. The District Court Erroneously Concluded That the Number of
Objections and Requests for Exclusion Indicates That the Settlement Is
Fair.

Opposition to a proposed class action settlement is a factor for a district court

to consider in determining whether the settlement meets the requirements of Rule

23(e), but it is the substance of the opposition, rather than the number of objectors,

that the court should consider.  “[A] low level of vociferous objection is not

necessarily synonymous with jubilant support.  In many class actions, the vast

majority of class members lack the resources either to object to the settlement or to

opt out of the class and litigate their individual cases.”  In re Corrugated Container

Antitrust Litigation, 643 F.2d 195, 217-18 (5th Cir. Apr. 1981); see also In re GM

Truck, 55 F.3d at 812 (“[O]bservations about the practical realities of class actions

has led a number of courts to be considerably more cautious about inferring support

from a small number of objectors to a sophisticated settlement.”).  Thus, because

“[t]he vast majority of class members have no ability to evaluate the fairness of the

proposed settlement,” the court must “rely upon its own investigation and the input

of the few objecting class members who do have the resources to provide the court

with pertinent information.”  In re Ford Motor Co. Bronco II Prods. Liab. Litig., No.

MDL-991, 1994 WL 593998, at *5 (E.D. La. Oct. 28, 1994); see also Gaddis v.

Campbell, 301 F. Supp. 2d 1310, 1314 (M.D. Ala. 2004) (“[T]he court does not
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interpret the silence from the remaining class members as indicating their agreement

with the terms of the settlement.”);  Reynolds v. King, 790 F. Supp. 1101, 1109 (M.D.

Ala. 1990) (explaining that a court should look “beyond the numbers to the total

reality of the circumstances presented”); Behrens v. Wometco Enters., Inc., 118

F.R.D. 534, 543 (S.D. Fla. 1988) (“In handling objections to a proposed class

settlement, a court must first realize that the number of objectors has little bearing on

whether a settlement is fair.”).

Here, the district court abused its discretion by equating the silence of most

class members with approval of the settlement:

Significantly, even with the Notice being successfully provided to the
Class, the settlement received very little opposition.  In fact, only 325
Class members, representing 0.2% of the Class, chose to exercise their
right to opt-out.  In addition, just five Class members objected to the
settlement without opting-out.

Doc. 157 at 19 (internal citation omitted); see also id. (“The silence by more than

99% of the Class members signifies at least that the overwhelming majority of the

Class members were not upset enough by the actions of the defendants to prompt

them to respond to the Notice.”).  By attaching significance to the low number of

objectors, the district court failed to recognize that there are numerous disincentives

to filing objections, including waiver of opt-out rights, the cost of securing legal

representation, and the burden of attending the fairness hearing.  In contrast, “the
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benefits of objecting to a proposed settlement often are minimal or negligible.”

Christopher R. Leslie, The Significance of Silence: Collective Action Problems and

Class Action Settlements, 59 Fla. L. Rev. 71, 104 (2007).  Indeed, “where notice of

the class action is . . . sent simultaneously with the notice of the settlement itself, the

class members are presented with what looks like a fait accompli,” further

discouraging potential objectors. Mars Steel Corp. v. Cont’l Illinois Nat. Bank &

Trust Co. of Chicago, 834 F.2d 677, 680-81 (7th Cir. 1987). 

Silence in the form of a low rate of opt-outs is no more demonstrative of the

settlement’s fairness.  Several empirical studies have concluded that the rate of opt-

outs is a poor indicator of class member satisfaction, because almost every class

action settlement experiences very low opt-out rates.  See, e.g., Thomas E. Willging

et al., Federal Judicial Center, Empirical Study of Class Actions in Four Federal

District Courts: Final Report to the Advisory Committee on Civil Rules 10 (1996)

(finding that the median percentage of class members who opt out of a settlement is

0.1% or 0.2% of the class); Theodore Eisenberg & Geoffrey Miller, The Role of Opt-

Outs and Objectors in Class Action Litigation: Theoretical and Empirical Issues, 57

Vand. L. Rev. 1529, 1534 (2004) (concluding that because opt-out rates are trivially

small in most cases, courts should not credit low rates of class dissent as evidence that

the settlement receives the affirmative endorsement of the class); Martin H. Redish

Case: 12-11887     Date Filed: 06/18/2012     Page: 44 of 84 



30

& Nathan D. Larsen, Class Actions, Litigant Autonomy, and the Foundations of

Procedural Due Process, 95 Cal. L. Rev. 1573, 1612 (2007) (criticizing inferences

of support drawn from purely passive behavior on the part of the absent class

member).

The district court also abused its discretion by failing to give any weight to the

opposition to the settlement submitted by five state attorneys general.  See Doc. 152.

The district court acknowledged that it received a letter from five attorneys general,

Doc. 157 at 9, but the district court’s opinion does not indicate that the views of the

states were given any consideration at all.  In contrast, several courts have recognized

that the opposition of attorneys general is an important factor to be considered in

determining whether a proposed class settlement is fair.  See, e.g., Wilson v.

DirectBuy, Inc., No. 09-590, 2011 WL 2050537, *9 (D. Conn. May 16, 2011)

(finding attorneys general’s amicus brief “especially helpful” and viewing it “as a

placeholder for many absent class members’ objections”); True, 749 F. Supp. 2d at

1082 (finding that attorneys general’s amicus brief “urging the Court to reject the

proposed settlement as unfair” is a factor that “weighs against approval of the

settlement”); Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1328 (S.D.

Fla. 2007) (finding that “the vigor and substance of the objections presented” by a
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number of attorneys general “counsels against a finding favorable to the [settling]

parties”).

IV. The District Court Abused Its Discretion by Relying on Unsupported and
Uninvestigated Claims That Collecting a Judgment from One of the Seven
Defendants Might Be Difficult.

In assessing the probability of success and range of possible recovery in this

case, the district court focused on the assertion that “if the Class, comprising over

125,000 members, prevailed at trial, there could be a sizeable monetary judgment that

may not be collectable.”  Doc. 157 at 10.  Specifically, the court relied on the

assertion, made for the first time on the day of the fairness hearing, that P&A “is

experiencing financial difficulties” and “owes $14 million pursuant to a settlement

agreement in an unrelated case.”  Id. at 11.  Based on these eleventh-hour assertions,

the district court concluded that the settlement was fair despite the lack of any

monetary relief for the class, because of “the financial inability of the defendants to

pay a meaningful award, much less to respond to a large judgment.”  Id. at 16.  The

district court abused its discretion by accepting these assertions at face value, and

failing to recognize that even if true, they did not apply to all the defendants.  In fact,

even the most cursory investigation would have raised serious questions about the

supposed inability of the defendants to fund a meaningful settlement.
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First, there are seven settling defendants in this case and only P&A (and

perhaps Ruther & Associates as P&A’s predecessor) claims to have financial

difficulties.  No such claim was advanced with respect to CareOne, LAL, the three

individual lawyer defendants, or the lawyers in 47 states who are associated with

P&A or LAL and are also released parties under the agreement.  See Doc. 150-3

¶¶ 14(m), (p), & (v).  Similarly, only P&A claims that it has no insurance that would

apply to the claims made in this case.  Doc. 157 at 11; Doc. 155  ¶ 6.  Further, no

evidence was presented regarding the net worth of any of the defendants.  Yet the

district court, based on assertions regarding P&A alone, concluded that a settlement

for no money was fair because “the limited financial resources of the defendants”

made a meaningful settlement impossible and it would be futile to take the case to

trial because “any judgment would be uncollectable.”  Doc. 157 at 21-22.  These

conclusions, at least with respect to the defendants other than P&A, are completely

unsupported.

Second, the district court erred by crediting the claims about P&A’s financial

condition.  At the fairness hearing, class counsel admitted that he had done nothing

to verify P&A’s claims of financial hardship, but had simply relied on P&A’s

representations:
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THE COURT: What inquiry, if any, did you make concerning
collectability?

MR. FELMAN: Well, we made the inquiry, and we relied on the
assurances that we received, which were essentially
that the collectability is minimal.

Doc. 161 at 10:12-16.

Indeed, P&A had provided no specific information about its financial condition

and secured obligations until the afternoon of the fairness hearing, when it submitted

Ruther’s third declaration.  Doc. 155.  In his declaration, Ruther claimed that P&A

had been sued by My Professional Advice (MPA) and had settled the case for $18

million, of which $14 million was still owed and secured by P&A’s assets, including

accounts receivable.  Id. ¶¶ 4 & 5.  Ruther did not attach the settlement agreement as

supporting documentation, but indicated that it was “a part of the public record” in

another case brought by MPA against P&A to enforce the terms of the settlement. Id.

¶ 4.

Had class counsel looked at the caption of the complaint referenced in Ruther’s

declaration, class counsel would have discovered that LAL, a defendant here and the

alleged alter ego of P&A (see Doc. 98 ¶¶ 15, 60, & 61), is a plaintiff in the case

settled by P&A.  Complaint, My Professional Advice, Inc. v. Ruther, No. 24-C-11-

5013, 2011 WL 3381399 (Md. Cir. Ct. July 28, 2011); see also Memorandum in
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a defendant “Legal Advice Line, LLC,” and the complaints in the Maryland cases
were brought by “Legal Advice Line, Inc.,” the two names appear to be used
interchangeably.  For example, in documents filed with the district court, counsel for
the Law Firm Defendants referred to their client as “Legal Advice Line, Inc.” (Doc.
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The Memorandum of Settlement is the agreement referenced by Ruther in paragraph7
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Advice, Inc. v. Ruther, No. 24-C-11-5013.  Because the Memorandum in Support of
Summary Judgment available on WestLaw, 2012 WL 1884500, does not include the
attachments, a full copy of the document with attachments is set forth in the
Addendum to this brief.
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Support of Motion for Summary Judgment, My Professional Advice, Inc. v. Ruther,

No. 24-C-11-5013, 2012 WL 1884500 (Md. Cir. Ct. July 2011).  Thus, to the extent

P&A owes $14 million as a result of the settlement, P&A owes that amount to another

defendant here, LAL.   Similarly, review of the summary judgment documents in My6

Professional Advice shows that $9 million of the $14 million obligation referenced

in Ruther’s declaration is conditioned on P&A’s continued business relationship with

CareOne, a relationship that generates tens of millions of dollars for P&A.  See

Memorandum of Settlement, Addendum at ADD 18-21.   7

V. The District Court Erred by Deferring to the Views of Class Counsel. 

One of the three factors that persuaded the district court to approve the

settlement even though the settlement provides no benefit to the 125,000 absent class
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members was the district court’s “complete confidence in the ability and integrity of

lead counsel Felman and his co-counsel Katherine Yanes.”  Doc. 157 at 16.  As the

district court explained:

Lead counsel Felman and co-counsel Yanes are well known to me.
They have exceptional legal abilities and the utmost integrity.
Consequently, not only am I convinced that there was no fraud and
collusion in this case, but that plaintiff’s counsel obtained in settlement
the most that was achievable.  As indicated, the Eleventh Circuit has
said that the court should be hesitant to substitute its judgment for that
of counsel.  Canupp v. Liberty Behavioral Healthcare Corp., [447 Fed.
Appx. 976, 978 (11th Cir. 2011)].  That principle is especially apt here
in light of my knowledge of the ability and character of Felman and
Yanes.

Doc. 157 at 22-23.  The district court abused its discretion by deferring to the views

of class counsel rather than acting as a guardian of the absent class members and

analyzing independently the fairness of the settlement.  The district court also erred

by stretching the reasoning of Canupp beyond its intended scope.

Rule 23 requires that the judge reviewing a proposed class settlement act as a

“fiduciary serving as guardian for the unrepresented class members.” City of Miami,

614 F.2d at 1331; see also In re GM Truck, 55 F.3d at 785 (noting that Rule 23(e)

requires that a court “independently and objectively analyze the evidence and

circumstances before it in order to determine whether the settlement is in the best

interest of those whose claims will be extinguished”).  Judicial approval of class
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settlements is designed to protect the absent class members from settlements that

place the interests of the settling parties over the interests of the class as a whole.

“The inquiry appropriate under Rule 23(e) . . . protects unnamed class members from

unjust or unfair settlements affecting their rights when the representatives become

fainthearted before the action is adjudicated or are able to secure satisfaction of their

individual claims by a compromise.”  Amchem, 521 U.S. at 623, 117 S. Ct. at 2249

(internal quotation and citation omitted).  “[T]he spectre persists, absent appropriate

judicial inquiry, that plaintiffs’ attorney may accept an insufficient judgment for the

class in trade for immediate and certain compensation for himself in the form of legal

fees.”  Foster v. Boise-Cascade, Inc., 420 F. Supp. 674, 686 (S.D. Tex. 1976), aff’d,

577 F.2d 335 (5th Cir. 1978).  Thus, courts have a “duty to protect the members of

a class in class action litigation from lawyers for the class who may, in derogation of

their professional and fiduciary obligations, place their pecuniary self-interest ahead

of that of the class[,]” and courts must “exercise the highest degree of vigilance in

scrutinizing proposed settlements of class actions.”  Reynolds v. Beneficial Nat’l

Bank, 288 F.3d 277, 279-80 (7th Cir. 2002); see also Sylvia R. Lazos, Abuse in

Plaintiff Class Action Settlements: The Need for a Guardian during Pretrial

Settlement Negotiations, 84 Mich. L. Rev. 308, 315 (1985) (“[E]ven the prospect of

Case: 12-11887     Date Filed: 06/18/2012     Page: 51 of 84 



37

a large recovery may not be sufficient to cause the class attorney to forgo a settlement

that is unfavorable to the members of the absent class.”).  

Similarly, a district court must be particularly vigilant where, as here, the

settlement favors the representative plaintiff over the absent class.  See, e.g., Holmes,

706 F.2d at 1148 (“[A] disparate distribution favoring the named plaintiffs requires

careful judicial scrutiny into whether the settlement allocation is fair to the absent

members of the class.  Courts have refused to approve settlements on the ground that

a disparity in benefits evidenced either substantive unfairness or inadequate

representation.”); Plummer v. Chemical Bank, 91 F.R.D. 434, 441-42 (S.D.N.Y.

1981), aff’d, 668 F.2d 654 (2d Cir. 1982) (“[W]here representative plaintiffs obtain

more for themselves by settlement than they do for the class for whom they are

obligated to act as fiduciaries, serious questions are raised as to the fairness of the

settlement to the class.”). 

In this case, the district court deferred to the views of class counsel although

the settlement, by providing a benefit to all concerned except the absent class

members, is precisely the type of settlement that demands independent judicial

scrutiny.  Once class counsel was offered a generous attorney fee and the

representative plaintiff was offered a generous incentive payment, the interests of

class counsel and the representative plaintiff diverged from those of the absent class.
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Defendants seized the opportunity to use the settlement to discharge their liabilities

nationwide, and class counsel allowed the settlement class to expand from the 10,000

Florida residents on whose behalf the case was brought to 125,000 class members

whose claims are released for nothing.  The divergence of interests may also explain

why class counsel accepted at face value the claim that collection would be difficult,

when even a cursory inquiry would have revealed that P&A’s financial obligation is

to another defendant in this case and, in large part, is conditioned on P&A’s

continued business relationship with yet another defendant.  Under these

circumstances, the district court should not have abdicated its role as guardian of the

absent class to defer to the judgment of class counsel.

The district court relied on Canupp to justify its deference to the judgment of

counsel, Doc. 157 at 22, 32, but Canupp does not support deferring to such an extent

that the court no longer functions as a guardian of the absent class.  If it did, then

every proposed settlement would be approved and there would be no need for Rule

23(e).  Canupp affirmed in summary fashion the district court’s approval of a

settlement in a conditions-of-confinement suit that sought only injunctive relief.  The

parties in Canupp settled after extensive discovery and the settlement addressed

nearly every issue that had been raised in the complaint.  See Canupp v. Sheldon, No.

04-260, 2009 WL 4042928, at *6-9 (M.D. Fla. Nov. 23, 2009).  Significantly, the
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settlement in Canupp did not provide for the payment of any attorney fees, only for

reimbursement of class counsel’s out-of-pocket expenses.  Id. at *10.  In affirming

the district court’s approval of the settlement, this Court cited language from Cotton

v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977), suggesting that the judgment of

counsel is a factor to be considered when the court balances the risks and rewards of

further litigation to evaluate the fairness of the proposed compromise, because

experienced counsel are likely to understand well the relative strengths and

weaknesses of their case, and thus can determine a reasonable settlement value.  Here,

by contrast, deference is not appropriate because there is no compromise—the class

releases its claims for no relief—and the only ones to benefit are the defendants, class

counsel, and the representative plaintiff. 

Finally, the district court indicated that it would defer to the judgment of class

counsel regarding the fairness of the settlement because the objectors “did not offer

a better approach” and “did not have to struggle with the practicalities of this case.”

Doc. 157 at 29.  However, it is the proponents of a settlement that bear the burden of

proving its fairness and objectors have no duty to suggest a fairer alternative.  See

True, 749 F. Supp. 2d at 1080 (rejecting the argument “that the objections are entitled

to little credence because the Objectors did not make suggestions as to how to make

the settlement better”).  
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Moreover, the alternatives to this settlement are obvious.  First, if class counsel

came to view this litigation as a losing proposition, the proper course would have

been to dismiss the case to preserve the claims of the 125,000 absent class members,

rather than sacrifice those claims in exchange for a generous attorney fee and

incentive award.  See Doc. 133-2, 133-3, & 133-4 (attorney declarations establishing

that plaintiffs regularly obtain significant monetary relief for the types of claims

released under the settlement).  If, in the alternative, class counsel did not view this

case as a losing proposition, class counsel could continue to litigate the matter until

judgment or until a better settlement was achieved.  Finally, if after a searching

inquiry into the ability of each defendant to satisfy a judgment or fund a reasonable

settlement, class counsel was convinced that collection would be difficult but that the

changes in the Law Firm Defendants’ business practices were beneficial, class

counsel could have sought class certification under Rule 23(b)(2) and settled the case

for injunctive relief only, thus preserving the ability of individual class members to

seek restitution from defendants.  Any of these alternatives would have been better

than settling the case on terms that provided a benefit to everyone except the 125,000

absent class members.
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CONCLUSION

For the reasons stated above, the district court’s order approving the settlement

of this class action should be reversed.
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