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Article 16.2: Enforcement of Labor Laws
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EN Nothing in this Chapter shall be construed to cmpower a Farty's authoritics Lo undertake
fabor law enforcement activities in the territory of another Party.
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1. liach Party shall ensure that persons|# in rlP rob
particular matter have appropriate access to tribunals for the enforccmcnt of the Party’s labor

laws. Such mribunals may include administrative, quasi-judicial, judicial, ot labor tribunals, as
provided in the Party's domestic law.

Article 16.37 Procedural Guarantees and Publie Awareness

2 Each Party shall ensure that proceedings before such tribunals for the enforcement of its
labor laws are [air, equitable, and transparent and, to this end, each Party shall ensure that:

(2} such proceedings comply with due process of law:

(b)  any hearings in such proceedings arc open to the public, except where the
administration of justice otherwise requires;

{c) the partics to such procecdings are entitled to support or defend their respective
positions, ineluding by presenting information or evidence; and

{d) such proceedings do not entail unreasonable charges or time limits or
unwarranted delays.

3. Euch Party shall provide that final decisions on the merits of the case in such proceedings
are:

{a) in writing and state the reasons on which the decisions arc based;

{h) mace available without undue delay to the partics (o the proceedings and,
congistent with its law, to the public: and

(c) based ort information or evidence in respect of which the parties were offered the
opportunity to he heard.

4. Bach Party shall provide. as appropriate, that parties (o such proceedings have the right to
seck review and, where warranted, corection of final decisions issued in such proceedings.

5. Each Party shall ensure that tribunals that conduet or review such proceedings are
impartial and independent and do not have any substantial interest in the outcome of the matter,
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6. Fach Party shall provide that the parties to such proceedings may seek remedies to ensure
the enforcement of their rights under its labor laws. Such remedies may include measures such
as orders, fines, penalties, or temporary workplace closures, as ptovided in the Party”s iaws.

7. Each Party shall promote public awarencss of its labor laws, including by:

(a)  ensuring the availability of public information relatcd to its labor laws and
enforcement and compliance procedures; and

(h)  encouraging education of the public regarding its labor Lawvs.

8. For greater certainty, decisions or pending decisions by each Party’s administrative,
quasi-judicial, judicial, or labor tribunals, as well a5 related proceedings, shall not be subject to
revision or be reopened under the pravisions of this Chapter.

Article 16.4: Institutional Arrangements 'B\ P %\ﬂ.‘lﬁ. g‘ﬂ-)"\ o N\Mﬂtr\-ﬁi;

k. The Partics hereby establish a Labor Affairs Council, comprising cabinet-level or
equivalent representatives of the Parties, or their designees,

' The Council shall meet within the first yoar after the date of entry inio force of this
Agreement and thereafter as often as it considers necessary to oversee the irmplementation of and
review progress under this Chapter, including the activities of the Labor Cooperation and
Capacity Building Mechanism establishcd under Article 16.5, and o pursue the labor objectives
of this Agreement. Unless the Parties otherwisc agree, each meeting of the Council shall include
a session at which members of the Council have ari opportunity to meet with the public fo
discuss matters relating to the implementation of this Chapler.

3 FFach Party shail designate an office within its labor ministry that shall serve as a conlact
point wilh the other Parties, and with the public, for purposcs ol carrying out the work of the
Council, inctuding coordination of the Labor Cooperation and Capacity Building Mechanism,
Each Party’s contact point shall provide for the submission, receipt, and consideration of
communications from persons of a Party on matters related to the provisions of this Chapter, and
shall make such communications zvailable to the other Parties and, as uppropriate, to the public.
Each Party shall review such communications, as appropriate. in accordance with domestic
nrocedures. The Counci! shall develop general guidelines for considering such communications.

4, Each Party may convene a new, or consult an existing, national labor advisory or

consultative committee, comprising members of its public, including representatives of its labor
and busincss organizations, to provide views on any issues rclated to this Chapter,
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5. All decisions of the Council shall be taken by consensus. All decisions ol the Counci]
shall be made public, unless otherwise provided in this Agreement, or unless the Couneil
otherwise decides.

6. The Clouncil may prapare reports on matters related to the implementation of this
Chapter, and shall make such reports public.

Article 16,5: Labor Cooperation and Capacity Building Mechanism %laj\ { E(CU("\ ,_B[aj\ pe

1. Recognizing that cooperation on labor issues can play an important role in advancing
develepment in the territory of the Parties and in providing opportunitics to improve fabor
standards, and to further advance common commitments regarding labor maiters, including the
principles embodied in the ILO Declaration and /1.0 Convention No. 182 Concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour
{1999) (ILO Convention 182), the Parties hercby establish 1 Labor Cooperation and Capacity
Building Mechanism, as sct out in Annex 16,5, The Mechanism shall operate in & manner that
respects each Party’s law and sovereignty.

2. While endeavoring to strengthen each Party™s institutional capacity to fulfill the common
goals of the Agreement, the Parties shall strive to ensure that the objoctives of the Labor
Cooperation and Capacity Building Mechanism, and the activities undertaken theough that
Mechanism:

(a) are consistent with each Party’s national programs, development strategics, and
prioritics;

(t)  provide opportunities for public participation in the development and
implementation of such objectives und activities; and

(c) take into accownt cach Party’s eccononty, culture, and legal system.

Article 16.6: Cooperative Labor Consultations W\«W UJ\Q'@BY' (;c:am.(, Slaj\l M

1 A Party may request consultations with another Party regarding any tatter avising under
this Chapter by delivering a written request to the contact point that the other Party has
desigmated under Article 16.4.3.

2. The consultations shall begin promptly atter delivery of the request. The request shall
contain information that is specific and sufficient to enable the Party reeciving the request to

respond.

1 The consulting Partics shall make every attempt to arrive at a mutually satisfactory
resolution of the matter, taking inte account opportunitics for cooperarion relating to the matter,
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and may seck advice or assistance from any person or body they deem approptiate in order 1o
fully examine the matter at issue.

4, If the consulting Partics fail to resolve the matter pursuant to patagraph 3, 2 consulting

Party may request that the Council be convened ta consider the matter by delivering a written
. r k!

request to the contact point of each of the other Parties.”

5 The Council shall promptly cunvene and shall endeavor to resolve the matter, including,
where appropriate, by consulting outside experts and having recourse to such procedures as good
offices, conciliation, or mediation.

6, if the matter concerns whether a Party is conforming to its oblipations under Article
16.2.1(a), and the consulting Parties have failed to resolve the matter within 60 days of a request
under paragraph 1, the complaining Party may request consultations under Article 20.4
(Consultations) or a meeting of the Commission uader Article 20.5 {C.ommission — Good
Offices. Conciliation, and Mediation) and, as provided in Chapter Twenty (Dispute Settlerent),
thereafter have recourse to the other provisions of that Chapter. The Council may, as
approptiate, provide information to the Commission on consultations hetd on the matter.

7. No Party may have recourse to dispute settlement under this Apreement for any malter
arising under any provision of this Chapter other than Article 16.2.1(2).

8. No Party may have recourse to dispute settlement under this Agreement for a matter
arising under Article 16.2.1(a) without first pursuing resolution of the matier in accordance with
this Article,

0. In cases where the consulting Parties agree that a matter arising under this Chapter would
be mote appropriately addressed under another agreement to which the consulting Parties are
party, they shall refer the matter for apptopriate action in accordance with that agreement.

Article 16.7: Labor Rosier SWSW %Qﬁ E:MFDEMN {r LARROR. .PE.DU l&'l()w-s.::

. The Parties shall establish within six months after the date of ¢nivy into foree of this SE‘E‘- 'Thl,S
r@@:cmcnt and maintain a roster of up to 2% individuals who are willing and able o serve as ’H“O ULst ary
sanelizts i digputes arising under Article 16.2.1(2)] Unless the Parties otherwise apree, up to P\'U 0

throe memmers of The Toster shall be natmnals of cach Party, and up to seven members of the

roster shall be selected from amaong individuals who are not nationals of any Party. Labor roster A’Y‘hdﬂ
members shall be appeinted by consensus, and may be reappointed, Once established, a roster 52 0 F’"
shall remain in effect for a minimurn of three years, and shall remain in effeet thereatter unnl the :
Parties constitute & new roster, The Parties may appoint a replacement where a roster member is - (Jh Pﬂﬂe

no longer available to serve.
AD-10
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2. Laber roster members shall:

{2)  have cxpertise or experienct in labor law or its enforcement, international frade,
or the resolution of disputes arising under international agreements;

(b)  be chosen strictly on the basis of objectivity, reliability, and sound judgment;
(e be independent of, and not affiliated with or take instructions from, any Pariy; and
(dy  comply with a code of conduct to be established by the Commission.
3 Where a Party claims that a dispute arises under Article 16.2.1(1), Article 20.9 (Panel
Selection) shall apply, except that the panel shall be composed entirely of panelists meeting the
qualifications in paragraph 2.
Article 16,8: Definitions

For putposes of this Chapter:

tubor laws means a Party’s statutes or regulations, or provisions thereof, that are directly related
to the following internationally recognized labor rights: -

{a) the right of association;
(b)  the right to organize and bargain collectively;
{c) a prohibition on the use of any (orm of forced or compuisory iahor:

(d) i minimum age for the employment of children und the prohibition and
elimination of the worst fortns of child lubor; and

(&) acceptable conditions of work with respect to minimum wages, hours af wark,
and oecupational safety and health.

For preater certainty, the setting of standards and levels in respect of minimum wages by cach
Party shall not be subject to obligations under this Chapter. Each Party's obligations under this
Chapter pertain to enforcing the level of the general minimum wage established by that Party.

statutes or regulations means:

{a) for Costa Rica, the Dominivan Republic, El Salvador, Guatemnals, Honduras, and
Nicaragua, laws of its legislative body or regulations promulgated pursuant to an
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act of its lcgislative body that are enforceable by action of the exceutive body;
and

() for the United States, acts of Congress or regulationy promulgated pursuant to an
act of Congress that are enforceable by action of the federal povernment.
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Annex 16.5
Labor Cooperation and Capacity Building Mechanism
Orpanization and Principal Functions

1. 'Che Labor Affairs Couneil working through each Party’s contact point shall coordinate
the activities of the Labor Cooperation and Capacity Building Mechanism. The contact points
shall meet within six months after the date of entry into force of this Agreement and thereafter as
often ag they consider necessary.

2, The contact points, together with representatives of other appropriate agencies and
ministries, shall cooperate to:

(a) cstablish priorities, with particular emphasis on thosc subjects identified in
‘ : p ph subjec d
paragraph 3 of this Annex, for cooperation and capacity butlding activities on
labor issues;

() develop specific cooperative and capacity building activities in accordance with
such priorities;

(e) exchange information regarding each Party’s labor laws and practices, including
best practices, as well as ways to strengthen them; and

(el) seek support, as appropriate, from international organizations such as the
International Labor Organization, the Inter-American Development Bank, the
World Bank, and the Organization of American States, to advance common
commitments regarding labor matters.

Cooperation and Capacity Building Priorities

3. The Mechanism may initiate bilateral or regional cooperative activitics on labor issues,
which may include, but need not be limited to:

{a) fundamental rights and their effective upplication; legislation and practice related
to the core clements of the 11.0 Declaration (frecdom of association and the
effactive recognition of the right to colleetive bargaining, climination of all forms
of forced or compulsory labor, the effective abolition of child labor, and the
elimination of discrimination in respect of employment and occupation),

3} worst forms of child labor: )egislation and practice related o compliance with
[1.0 Convention 182;
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{c)

{d)

(f)

(&)

(i}

(M

(k)

(M

(m}

labor administration: institutional capacity of labor administrations and
tribunals, especially training and professionalization of human resources,
including career civil service;

labor inspectorates and inspection systems: methods and training to improve (he
teve] and efficicncy of labor law enforcement, strengthen labor inspeciion
systems, and help ensure compliance with labor laws;

alternative dispute resehition: initiatives aimed at establishing alternative dispute
resolution mechanisms for labor disputes;

labor relutions: forms of cooperation and dispute resolution to ensure productive
labor relations among workers, cmployers, and governments;

working conditions: mechanisms for supervising compliance with statutes und
regulations pertaining to hours of work, minimurn wages and overtime,
occupational safety and health, and employment conditions;

migrant workers: dissemination of information regarding labor rights of migrant
workers in cach Party's tertitory;

social assistance programs: human resource development and ¢mplayee training,
among other programs,

labur statistics: development of methads for the Parties to generate comparable
labor market statistics in a timely manner;

employment opportunities: promotion of new crmployment opportunities and
waorkforce modernization:

gender: pender issues, including the elimination of discnimination in respeet of
cmployment and occupation; and

rechnical issues: programs, methodologies, and expetiences regarding,
productivity improvement, encouragement of best labor practices, and the
effective use of technologies, including those thar are Internet-based,

Implementation of Cooperative Avtivities

4. Pursuarnt to the Mechanism, the Parties may cooperate on labor issues using any means
they deem appropriate, including, but not limited to:
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(a)

(b

(c)

(d)

(c)
()

techmical assistance programs, including by providing human, technical, and
material resources, as appropriate;

exchange of official delcpations, professionals, und specialists, including through
study visits and other technical exchanges;

gxchange of information on standards, regulations, and procedures, and bes
practices, including pertinent publications and monographs:

joint confercnces, seminars, workshops, meetings, training sessions, and outrcach
and education programs;

collaborative projeets or demonstrations; and

joint research projects, studies, and reports, including by engaging independent
specialists with recognized expertise.

Public Participation

5. Tn identifying areas for labor cooperation and capacity building, and in carrying out
cooperalive activities, each Party shall consider the views of its wotker and employer
represcntatives, as well as those of other members of the public.
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{hapter Twealy

Dispute Settlement

Section A Dispute Settlement
Artiele 20,1: Cooperation

The Parties shall 4t all times endeavor to agree on the interpretation and application of
this Agreement, and shall make every atternpt through coaperation and consultations to artive at

a mutuatly satisfactory resolution of any matter that might affect its operation.
Article 20.2: Scope of Application

Except as otherwise provided in this Agreement, the dispute settlement provisions of this
Chapter shall apply:

{a) with respect to the avoidance or settlement of all disputes between the Parties
regarding the interpretation or application of this Agreement;

(h) wherever a Party considers that an actual or proposed measure of another Party 1s
or would be inconsistent with the bligations of this Agreement or that another
Party has otherwisc failed to carry out its obligations under this Agreement; an

(c) wherever a Party considers that an actual or proposed measure of another Party
causes or would cause nullification or impairment in the sense of Annex 20.2.

Article 20.3: Choice of Forum

1. Where a dispute regarding any matter arises under this Agreement and under another free
trade agrecment to which the disputing Parties are party or the WTO Agreement, the
complaining Party may sclect the forum in which o settle the dispute.

2. Onee the complaining Party has requested a pane| under an agreement referred to in
paragraph 1, the forum selected shall be used to the cxelusion of the athers.

Article 2042 Consultations
L. Any Party may request in writing consaltations with any other Party with respect 1o aty

actual or proposed measure or any other matter that it considers might affect the operation of this
Agreenent.

2. "The requesting Party shall deliver the request to the other Parties, and shall set out the
redsons for the request, including identification of the actual or proposed measure or other matter
at issuc and an indication of the legal basis tor the complaint.

k) A Party that considers it has a snbstantial trude interest in the matter may participate in
the comsulrations on delivery of writlen notiee to the other Parties within seven days of the datc
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of delivery of the request for consultations. The Party shall include in its notice an explanation
of its substantial tradc interest in the matter.

4. Consultations on matters regarding perishable gou::nisl shall commence within 15 days of
the datc of delivery of the request.

5. The consulting Parties shall make every altempt to armive at a mutually satisfactory
resolution of any matter through consultations under this Axticle or other consultative provisions
of this Agreement. To this end, the consulting Parties shall:

(a) provide sutficient information to cnable a full examination of how the actual or
proposed measure or other matter might affcet the operation and application of
this Agreement; and

(k) treat any confidential information exchanged in the course of consultations on the
sarne basis as the Party providing the information.

6. In consultations under this Article, a consulting Party may request another consulting
Party to make available persotnel of its government agencics or other regulatory bodies who
have expertise in the matter subject to consultations.”

Article 20.5: Commission — Good Offices, Conciliation, and Medistion

1. If the consulting Parties fail to resolve a matter pursuant to Article 20.4 within:

(a) 60 days of delivery of a request for consultations;

(b) 15 days of delivery of a request for consultations in matters regarding perishable
goods; or

() such other perod as they may agree,
any such Party may request in writing a meeting of the Commission,’
2 A consulting Party may also request in writing a meeting of the Commission where
consultations have been held pursuant to Article 16.6 (Cooperative Labor Consultations), Article

17.10 (Collaborative Environmental Consultations), or Article 7.8 {Committes on Technical
Barricrs to Trade).

' Eor preater eertainty, the term “perishable goods™ means perishable apriculrural and fish goods elassified in
chapters 1 through 24 of the Harmonizod System.

? A consulting Pary receiving such a roquest shall strive to accommodate it.

1 For purposes of this paragraph and paragraghs 2 and 4, the Commiysion shall censist of the cabingt-level
pepregsentutives of the consulting Partios, as set oul in Annet 19,1 (Che Free Trade Commission), or thoir designees.

20-2



3. The requesting Party shall deliver the request to {he other Parties, and shall sl out the
reasons for the request, including identification of the actual or proposed measure ot other matter
at issue and an indication of the legal basis for the complaint.

4. Unless it desides otherwise, the Commission shall convene within ten days of delivery of
the request and shall endeavor to resolve the dispute protaptly. The Commmission may:

(2) call on such technical advisers or create such working groups or cxpert groups as
it deems necessary;

(b)  have recoursc to good offices, conciliation, mediation, or such other dispute
resolution procedures; of

() make recommendations,
as may assist the consulting Parties to reach 2 muiually satisfactory resolution of the dispute,
A, Unless it decides otherwise, the Commission shall consolidate twa or mort proceedings
before it pursuant to this Article regarding the same measure or matter. The Commission may
consolidate two or more proceedings regarding other matiers hefore it pursuant to this Article
that it determines arc appropriate to be considered jointly."
Avrticle 20.6: Request for an Arbitral Panel
L. If the consulting Parties fail to resolve a matter within:
(a) 30 days afler the Commission has convened pursuant to Article 20,5,
(hy 30 days after the Commission has convened in respect of the matter most recently
referred to it, where proceedings have been consolidated pursuant to Article
20.5.5;
() 1) days after a Party has delivercd a request for consultations under Article 20.4
in 2 matter regarding petishable goods, if the Commission has not convened

pursuant to Article 20.5.4;

(d) 75 days after a Party has detiverad a request for consultations under Article 20.4,
if the Commission has not convened pursuant Lo Article 20.5.4; or

(e) such other period as the consulting Parlies may agree,
any consulting Party that requested a mecting of the Commission with regard to the measure or

other mattet in accordance with Article 20.5 may request in writing the establishment af an
arbitral panel to consider the matter. The requesting Party shall deliver the request t the other

" Far purposes of his parngruph. he Commission shall consist uf the cabinet-level reprisentatives of the consuiting
Marties in the relevant proceedings. s set onl in Annex 190 (Phe Pree Prade Commission), or their designees. ‘
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Parties, and shall set out the reasons for the request, ineluding idemtification of the measurc or
other matter at issuc and an indication of the legal basis for the complaint.

i An arbitral panel shall be established upon delivery of a request.

ER A, Party that is cligible under paragraph 1 to request the establishment of a panel and
considers it has a substantial interest in the matter may join the arbitral pancl proceedings as a
complaining Party on delivery of written notice to the other Parties. The notice shall be
delivered at the earliest possible time, and in any event no latet than seven days after the date of
delivery of the request by the Party for the cstablishment of a panel,

4. If a Party does not join as a complaining Party in accordance with paragraph 3, it
normally shall refrain thereafter from initiating or continuing:

(a)  adispute settiement procedure under this Agrecment; or

()] a dispute settlement proceeding under the WTO Agreement or under another frec
trade agreement to which it and the Party complained apainst are party, on
grounds that are substantially equivatent to those available to it under this
Apreement,

regarding the same matter in the absence of a significant change in ¢EoNomic or commercial
circumstances.

5 Unless otherwise agreed by the disputing Parties, the pane] shall be evstablished and
performm its functions in a manner consistent with the provisions of this Chapter.

fi. An arbitral panel may not be established to review a proposed measure.

Article 20.7: Roster

1. The Partics shall establish within six months of the date of entry into {oree of this
Agreement and maintain a roster of up to 60 individuals who are willing and able to scrve as
panelists. Unless the Parties otherwise agree, up to cight members of the roster shall be nationals
of cach Party, and up (o 12 members of the roster shall be selected from among individuals who
are not nationals of any Party. The roster members shall be appointed by consensus, and may be
reappointed, Once established, a roster shall remain in effect for a minimum of three years, and
shall remain in effect thercafter until the Partics constitute a new roster. The Parties may appoint
a replacement where a réster member is no longer available to serve,

2. Roster members shall:
{2) have expertise or experience in Jaw, international trade, other matters covered by
this Agreement, or the resolution of disputes arising under international trade

agrecmetts;

() be chosen strictly on the basis of objectivity, reliability, and sound judgment;
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(¢ be independent of, and not be affiliated with or take instructions from. any Farty:
and

(d)  comply with a code of conduct to be established by the Commisston.
Article 20.8: Qualifications of Panelists

Al panelists shall mect the qualifications set out in Article 20.7.2. Individuals may not
serve as panelists for a dispute in which they have participated pursuant 10 Article 20.5.4,

Article 20.9: Panel Selection
1. The Parties shall apply the following procedures in selecting a panel:
(1) the pane! shall compnse three members;

{b) the disputing Parties shall endeavor to agree oh the chair of the panel within 15
days of the delivery of the request for the establishment of the panel. 1f the
disputing Partics are unable i agree on the chair within this period, the chair shall
be selected by lot within three days from among the roster mermbers who are not
nationals of & disputing Party,

{c) within 15 days of selection of the chair, the complaining Party or Parties shall
sclevt one panelist and the Party complained against shall select one panelist:

(d} if the complaining Patty or Parties or the Party complained against fajl to selecl a
panclist within this period, the panelist shall be selected by lot within three days
from amony the roster members who are nationals of such Party or Parties, as the
case may be; and

(¢)  cach disputing Party shall endeavor to select panelists who have expertise or
experience relevant to the subjeet matter of the dispute, as appropriate.

2, Panelists shall normally be selected from the roster. Any disputing Farty may CXercise a
percmptory challenge against any individual nat on the roster who is proposed a8 a panelist by u
disputing, Party within 15 days after the individual has been proposed.

3 II'a disputing Party belicves that a panclist is in violation of the code of conduct, the
disputing Purties shall consult and if they agree, the panclist shall be removed and a pew panelist
shall be selected in accordance with this Article.

Article 20.10; Rules of Prucedure

L. The Commission shall establish by the date of entry into force of this Agreement Model
Rules of Procedure, which shall ensure:

(a) a right to at least one hearing before the panel, which, subject to subparagraph (e,
shall be open to the public:
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(b)  an opportunity for cach disputing Party to provide initial and rebuttal written
submissions,

(c)  thateach participating Party’s written submissions, written vetsions of its oral
statement, and written regponses to a request of questions from the panel shall he
public, subject to subparagraph (¢);

(d) that the panel will consider requests from non-governmental entities in the
disputing Parties’ territories to provide written views regarding the dispute that
may assist the panel in evaluating the submissions and arguments of the disputing
Parties; and

(e)  the protection ol confidential information.

2. Unless the disputing Partics otherwise agree, the panel shall conduct its procesdings in
accordance with the Model Rules of Procedure.

3. The Commission may modify the Model Rules of Procedure.

4. Unless the disputing Parties otherwise agree within 20 days from the date of the delivery
of the request for the establishment of the panel, the terms of reference shall be:

“To cxamine, in the light of the relevant provisions of thizs Agreement, the matter
refercnced in the panel request and to make findings, determinations, and
recommendations as provided in Articles 20.10.6 and 20.13.3 and to deliver the
written reports referred fo in Articles 20.13 and 20.14."

3. If a complaining Party in its pane} request has identified that a measure Itas nullified or
impaired benefits, in the sense of Annex 20.2, the terms of refercnee shall so indicate.

6. If a disputing Party wishes the panel to make findings as to the degree of adverse trade
effects on any Party of a Party’s failure to conform with the oblipations of this Agreement or of
Parly’s measurc found 1o have caused nutlification or impairment in the scnse of Annex 20.2, the
terms of referance shall so indicate.

Article 20.11: Third Party Participation

A Party that is not a disputing Party, on delivery of & written notice to the disputing
Parties, shall be entitled to attend all hearings, to make writien and oral submissions to the pancl,
and to receive written submissions of the disputing Parties in accordance with the Mode! Rules
of Procedure. Those submissions shall be reflected in the final report of the pancl.

Article 20.12; Role of Experts
On request of a disputing Party, or on its own initiative, the panel may seek information

and technical advice from any person or body that it decms appropriate, provided that the
disputing Parties so agree and subject to such terms and conditions as such Parties may agree.
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Article Z0.13: Tnitial Repert

1. Unless the disputing Parties otherwise agree, the panel shall base its report on the
relevant provisions of this Agreement, the submissions and arguments of the disputing Parties,
and on any information before it pursuant 1o Article 20.12,

2. I the disputing Parties request, the panel may make recommendations for resolution of
the dispute.

3 Unless the disputing Parties otherwise agree, the panel shall, within 120 days after the
last panelist is selected or such other period as the-Model Rules of Procedure established
pursuant to Article 20.10 may provide, present to the disputing Parties an initial report
containing:

{(a) findings of fact, including any findings pursuant to a request under Article
20.10.6;

(b) its determination as to whether a disputing Party has not conformed with its
obligations under this Agreement or that a Party's measure is causing nullification
or impairment in the sense of Anpex 20.2, or any other determination requested in
the terms of refercnee; and

{c) its recommendations, if the disputing Parties have requested them, for resolution
of the dispute,

4. When the panel considers that it cannot provide its report within 120 days, it shall inform
the disputing Parties in writing, of the reasons for the delay together with an estimate of the
period within which it will provide its report. In no case should the period to provide the report
exceed 180 days. The pancl shall inform the disputing Parties of any determination under this
paragraph no later than scven days after the initial written submission of the complaining Party
or Parties and shall adjust the remainder of the schedule accordingly.

3 panclists may {urnish scparate opinions on matters not unanimonsly agreed.
6. A disputing Party may submit written comments to the pancl on its initial report within
14 days of presentation of the report or within such other period as the disputing Parties may

aprec.

7. After considering any writien comments on the initial report, the pancl may reconsider ity
report and make any further examination it considers appropriate.

Artele 20.14: Final Report
1. The panel shall present a final report to the disputing Parties, including any separate
opinions on mattees nol unanimousty agreed, within 30 days of presentation of the initial report,

unless the disputing Parties otherwisc agree. The disputing Parties shall release the final report
{o the public within {5 days thereafter, subject to the protection of confidential information.
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2. No panet may, cither in its initial report or its final report, disclose which panelists are
associated with majority or minority opinions,

Article 20.15: Tmplementation of Final Report

1. On receipt of the final report of a panel, the disputiny Parties shall agree on the resclution
of the dispute, which normally shall conform with the determinations and recommendations, %
any, of the panel.

2. If, in its final report, the panel determines that a disputing Party has not conformed with
its obligations under this Agreement or that a digputing Party's measure is causing nullification
or impairment in the sense of Annex 20.2, the resolution, whenever possible, shall be to

eliminate the non-conforrhity or the nullification or impairment.”

3. Where appropriate, the disputing Parties may agres ona murually satisfactory action plan
ta resolve the dispute, which normally shall conform with the determinations and
recommendations, if any, of the panel. 1f the disputing Parties agree on such an action plan, a
complaining Party may have recourse {0 Article 20.16.2 or Article 20.17.1, as the case may be,
only if it considers that the Party complained against has failed to carry out the sotion plan.”

Article 20.16: Non-Implementation — Suspension of Benefits

1, If a pane) has made a determination of the Lype described in Article 20.15.2, and the
disputing Partics are unable to reach agrecment on 2 resolution pursuant to Article 20.15 within
45 days of receiving the final report, or such other period as the disputing Parties agree, the Parly
complained against shall enter into ncgotiations with the complaining Party or Pasties with a
view {0 developing mutually acceptable compgnsation.

2. If the disputing Parties:

{a) are unable to agree on compensation within 30 days after the period for
developing such compensation has begun; or

p——

()  have agreed on compensation Or on a resolution pursuant to Article 20,13 and a
complaining Party considers that the Party cornplained against has failed to
observe the terms of the agreement,

any such complaining Party may at any time thereafter pravide written natice to the Party

complained against that it intends to suspend the application to the Party complained againgt of
{benefits of equivalent affect. ] The notice ahall specify 1hE leve! of benefits that the Party

proposes to suspend. Subject to paragraph 6, the complaining Party may begin sugpending

* Compensation, the payment of monetary assessments, and the suspension of benefits are intended us tomporary
measures pending the elimination of any non-conformity oF nuilification ot impaitment thar the pancl has found.

[T 3 - - ' 1 . ] .
 Yor preater certainty, 28 part of an action plan (he dmpmmg Panics may wndertake, modify, or enhance
cooperalion dctivitics,
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benefits 30 days after the later of the date an which it provides notice under this paragraph or the
panel issues its determination under paragraph 3, as the case may bu.

3. If the Party complained against considers that:
(a} the level of benefits proposed to be suspended is manifestly excessive; or

(b} it has eliminated the non-conformity or the nullification or impairment that the
panel has found,

it may, within 30 days after the complaining Party pravides notice under paragraph 2, request
that the panel be reconvened to consider the matter. The Party complained against shall deliver
its request in writing to the complaining Party. The panel shall reconvene as s000 as possiblc

after delivery of the request and shall present its determination to the disputing Partics within 90

days after it reconvenes to review a request under subparagraph (a) or {b), or within 120 days for
a request under subparagraphs (a) and (b). If the panel determines that the level of benefits
proposed to be suspended is manifestly excessive, it shall determine the level of benefits it
considers to be of equivalent clfect.

4. The complaining Party may suspetid pbenefits up to the level the panel has determined
under patagraph 3 or, il the panel has not determined the level, the level the complaining Party
hay proposed to suspend under paragraph 2, unless the panel has determined that the Party
complained against has eliminated the non-conformity or the nullification or impairment.

3 In considering what benefits to suspend pursuant to paragraph 2:

(a)  the complaining Party should first seek to suspend benefits in the same sector or
sectors ag that affected by the measure or other matter that the panel has found 1o
be inconsistent with the obligations of this Agreement ot to have caused
nullification ot impairment in the sense of Anniex 20.2; and

(M iF the complaining Party considers that il is not practicable or effective (o suspend
benefits in the same sector or sectors, it may suspend benefits in other sectors.

6. The complaining Party may not suspend benetits if, within 30 days after it provides
written notice of intent to suspend benefits or, if the panl is reconvened under paragraph 3,
within 20 days atier the panel provides its determination, the Party complained against provides
written notice to the complaining Party that it will pay an annual monstary assessment. The
disputing Parties shatl consull, beginning no later than ten days after the Party complained
against provides notice, with a view 1o reaching agreement on the amount of the assessment. if
the disputing Parties are unable to reach an agreernent within 30 days after consultations begin,
the amount of the assessment shall be set at a level, in U.S. dollars, equal to 50 percent of the
jevel of the benefits the panel has determined under paragraph 3 to be of equivalent eftcet or, if
the panel has not determined the level, 50 pereent ol the level that the complaining Party has
proposed to suspend under paragraph 2.

1 Unless the Commission otherwise decides, a monetary assessment shall be paid 1o the
complaining Party in 115, dollars, or in an cquivalent amount of the currency ol the Party
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complained against, in equal, quartetly instaiiments huginning 60 days affer the Party
complained against gives notice that it intends to pay an assessment. Where the circumstances
warrant, the Commission may decide that an assessment shall be paid into a fund established by
the Commission and cxpended at the direction of the Commission for appropriate initiatives to
facilitate trade hetwceen the disputing Parties, including by further reducing unreasonable trade

barricrs or by assisting a disputing Party in carrying out its obligations under this Agreement.

2. If the Party complained against fails to pay a monetary assessment, the complaining Party
may suspend the application to the Party complained apainst of benefits in accardance with
paragraph 4.
9. This Article shall not apply with respect to a matter described in Article 20.17.1.
| ENFORLEMET IF LABOR
Article 20,17: Non-lmplementation In Certain Disputes ~ /
P R TR SRy PROVLS (6n/
1. If, in its final report, a panc! determines that & Party has not ¢Or ed with' 1Ts LA
obligations under Article 16.2.1(p) (Enforcement of Labor { aws) or-Adticle 17.2-1() ENRRcAM ATl
(Enforcerment of Envirommental Law), and the disputing Parties: 0~ OTHER "o MMERLLAL
PEW (SLOW >

(a) are unable to reach agreement on a resolution pursuant to Article 20.15 within 45
days of receiving the final report; or

(b)  have agrecd on a resolution pursuant to Article 20.13 and a complaiming Patty
considers that the Party complained against has failed to observe the terms of the 1

FINES 0NLy, N0 TRADE SANCTINE

dgreement,

F;"‘ NES AR complaining Party fay at any time thereafter request that the panel be reconvened to
~ impose an annual moi Gh the omplained against/ The complaining Party
ON ‘-"/, shall deliver 1ts request in writing to the Party complained agatnst. The panel shall reconvene as

ANCANNIG 500N a5 possible after delivery of the request.

WM 2. The panel shall determine the amount of the monetary assessment in U.S. dollars within
'OQ_, 90 days after it reconvenes under paragraph 1. In determining the amount of the assessment, the
W mm“ < pane} shall take into account:

)F’ CONERIARL () the bilatcral trade effects of the Party's failute Lo effectively enforce the relevant

?QRNWN 5 law;

:SQD_ E) 20""3 () the pervasiveness and duration of the Party’s faiture to effectively enforce the
p(fj( A 5:) Me’ relevant law;

Jgv fWPcLPB\? () the reasons for the Party’s faiture to effectively enforce the relevant law,

w PN Gt including, where relevant, its failure to observe the terms of an action plan;
(1oL AuNs (F LARDR, oR. 6NV \CIUMETAL
PROVEINS

7 For purposes of this paragraph, the Commission shall consist of the cabinct-level representatives of the disputing
Partics, as sel out in Amex 19,1 (The Free Trade Commission), or their desipnees, ‘
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() the level of enforcernent that could reasonably be expected of the Party given ils
resource constraints;

(e) the efforts made by the Party to begin remedying the non-enforcernent after the
final report of the panel, including through the implementation of any mutually

apreed action plan; and
-F)Ngg (reegd 10 a 1S MLLLOA
ANNURLLY - ERNS LARBOR. \/ IDLATINS

H any other relevant factors.

The amount of the assessment shall -] 15 million U.S, dollars annpally, adjusted fi ‘::‘L ?L- &
v RVTTEN Cowhl' AS
3 On the date on which the panel determines the amount of the monetary assessment under %

patagraph 2, or at any time thercafter, the complaining Party may provide notice in writing to themmmlh
Party complained against demanding payment of the monetary asscssment. The monetary i N &
agsessment shall be payable in U.S. dollars, or in an equivalent amount of the currency a!’thewﬁﬁ

Party complained against, in equal, quarterly installments beginning 60 days after the

complaining Party provides such notice, I N £ ARG “ PAWD ' BY THE VI0LATIG () MNR)/
f%z es

VUEBLIE ns

tablished by the Commission and ghall be_

ssion for appropriate labor or environmental initiatives,

fefiarts toimprove or epltanice labor or environmental law enforcement, as.the case ma

the territo I wolmneg aealnap consistent with its law. In deciding how to

expend momes paid into the fund, the Commission ghall consider the views of inferested persons

in the disputing Parties” territories.” TFINE MONEY GOES THROWLA CAFA LARDIZ
COMNLEERY) AND GREL Out T2 QUNTRYTHAT PALD

5. if the Party complained against fails to pay a monctary assessment, the complaining Party TR

may talke other appropriate steps to callect the assessment of otherwise sceure compliance.

Thes steps may include suspending tariff benefits under the Agreement as necessary to collect

the assessment, while bearing in mind the Agreement’s objective of eliminating barriers to frade

and while secking to avoid unduly affecting patties or interests not party to the dispute.

4, Assessments shall be paid ingf a
expended at the direction of the Cofimi
nchdingefaris tal =

Article 20.18: Compliance Review

1. without prejudice to the procedures set out in Article 20.16.3, if the Party complained
against considers that it has eliminated the non-conformity or the nullification or impairment that
the panel has found, it may refer the matter to the panel by providing written natice to the
complaining Party or Parties. The panel shall issuc its report an the matter within 90 days after
the Party complained against provides notice. ‘

2. If the pant! decides that the Party complained against has eliminated the non-conformity
or the nullification or impairment, the complaining Party or Parties shall promptly reinstate any
benefits that Party has or those Parties have suspended under Article 20.16 or Article 20.17 artd

¥ For purposas of this paragraph. the Commission shall consist of the cabinet-level represeitatives of the disputing
Pastios, ws 5ol out in Annex 19,1 {The Free Prde Comnnigsion), or their designecs,
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the Party complained against shall no longer he tequired to pay any monctary assessment it has
apreed to pay under Article 20.16.6 or that has been imposed on it under Articie 20.17.1.

Article 20.19; Five-Year Review

The Commission shall review the operation and effectiveness of Articles 20.16 and 20.17
not later than five years after the Agreement enters into force, or within six months afier benefits
have been suspended or monetary assessments have been imposed in five proceedings initiated
under this Chapter, whichever occurs first.

Section B: Domestic Proceedings and Private Commercial Dispute Settlement
Article 20.20: Referral of Matters from Judicial or Administrative Proceedings

L. If an issue of intetpretation or application of this Agreement arises in any domestic
judicial or administrative proceeding of a Party that any Party considers would merit it3
intervention, or if a courl or administrative body solicits the views of a Party, that Party shall
notify the other Parties, The Commission shall endeavor lo agree on an appropriate response as
expeditiously as possible.

2. The Party in whose territory the court or administrative body is located shall submit any
agreed interpretation of the Commission to the court ot administrative body in accordance with
the rules of that forum.

3, If the Commission is unable to agree, any Party may submit its own views to the court or
administrative body in accordance with the rules of that forum.

Article 20.21: Private Rights

No Party may provide for 2 right of action under its law against any other Party on the
ground that the other Party has failed to conform with its obligations under this Apreement,

Articie 20.22: Alternative Dispute Reselution

1. Each Party shall, to the maximum extent possible, encourage and facilitate the use of
arbitration and other means of alternative dispute resolution for the settlement of international
commercial disputes between private partics in the free trade arca.

2 To this end, cach Party shall provide appropriate procedures to ensure observance of
apreements to arbitrate and for the recognition and enforcement of arbitral awards m such
disputes.

3, A Party shall be desmed to be in compliance with paragraph 2 if it is a party to and is in
compliance with the 1958 United Nations Convention on the Recognition and Enforcement af

Foreign Arbitral Awardy ot the 1975 Inter-American Convention on International Commercial
Arbitration.
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4. The Commission may establish an Advisory Committce on Private Commercial Disputes
comprising persons with expertise or cxperience in the resolution of private international
commercial disputes.

5. This committec shall;

(a)

(b)

repott and provide recommendations to the Commission on gencral issues
roferred to it by the Commission respecting the availability, use, and effectiveness
of arbitration and other procedures for the resolution of such disputes in the frec
trade srea; and

when the committee considers appropriate, promote technical cooperation
between the Parties, in furtherance of the objectives identified in paragraph 1.
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Arnnex 20.2

Nullification or Impairment

1. If any Party considers that any benefit it could reasonably have expected to acerue to it
under any provision off

(a)

®)
()
(d)
(e}

Chapters Three through Five (National Treatment and Market Access for Goods,
Rules of Origin and Origin Procedures, and Customs Administration and Trade
Facilitation);

Chapter Seven (Technical Barriers to Trade);

Chapter Nine (Govermnment Procurement);

Chapter Eleven (Cross-Border Trade in Services); or

Chapter Fifteen (Intellectual Property Rights),

is being nullified or impaired as 4 result of the application of any measure that is not inconsistent
with this Agreement, the Party may have recourse to dispute settlement under this Chapter.

2. A Party may not invoke paragraph 1(d) or (e) with rezpect lo any measure subject Lo an
exception under Article 21.1 (General Exceptions).
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Annex 2007
tnflation Adjustment Formula for Monetary Assessments

L. Aq annual monetary assessment imposed'bafore December 31, 2005 shall not exceed |0
tnillion dollars (U1.5.).

2. Beginning January 1, 2006, the 15 million dollar (1.8.) annual cap shall be adjusted for
inflation in accordance with paragraphs 3 throngh 5.

3. The period used for the accumulated inflation adjustment shall be calendar year 2004
through the most recent calendar year preceding the one in which the assessment is owed.

4. The relevant inflation rate shall be the 1J.8. inflation rate as measured by the Producer
Price Index for Finished Goods published by the (J.S. Bureau of Labor Statistics.

5, The inflation adjustment shall be estimated aceording to the following formula:
$15 millionx (14 a)=A

&=  accumulated LS, inflation rate from calendar year 2004 through the most recent

calendar year preceding the one in which the assessment is owed.

A cap for the assessment for the year in question,
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