UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
CLIFTON G. SWIGER,
865 Laurel Run Road
Fairview, West Virginia 26570,

|
| CIVIL ACTION
|
| NO. _________
Plaintiff,
|
| COMPLAINT
v.
|
|
ALLEGHENY ENERGY, INC.,
|
800 Cabin Hill Drive
|
Greensburg, Pennsylvania 15601,
|
|
ALLEGHENY ENERGY SUPPLY CO., LLC, |
4350 Northern Pike
|
Monroeville, Pennsylvania 15146,
|
|
ALLEGHENY ENERGY SERVICE CORP., |
800 Cabin Hill Drive
|
Greensburg, Pennsylvania 15601, and,
|
|
MORGAN, LEWIS & BOCKIUS, LLP,
|
1701 Market Street
|
Philadelphia, Pennsylvania 19103,
|
|
Defendants.
|
______________________________________ |
PARTIES
1.

Plaintiff Clifton G. Swiger is an individual residing in Fairview, West

Virginia.
2.

Defendant Allegheny Energy, Inc. (“Allegheny Energy”) is a corporation

incorporated in Maryland with its principal place of business in Greensburg,
Pennsylvania.

3.

Defendant Allegheny Energy Supply Co., LLC (“Allegheny Energy

Supply”) is a limited liability company registered in Delaware with its principal place of
business in Monroeville, Pennsylvania. Allegheny Energy Supply is a majority-owned
subsidiary of Allegheny Energy.
4.

Defendant Allegheny Energy Service Corp. (“Allegheny Energy Service”)

is a corporation incorporated in Maryland with its principal place of business in
Greensburg, Pennsylvania. Allegheny Energy Service is a wholly-owned subsidiary of
Allegheny Energy.
5.

The defendant Morgan, Lewis & Bockius, LLP (“Morgan, Lewis &

Bockius”) is a limited liability general partnership registered in Pennsylvania with its
principal place of business in Philadelphia, Pennsylvania.
6.

At all relevant times, the defendants acted through their employees and

authorized agents, acting within the scope of their agency.
SUBJECT MATTER JURISDICTION
7.

The plaintiff is a citizen of West Virginia. The defendants are citizens of

states other than West Virginia. The matter in controversy exceeds, exclusive of interest
and costs, $75,000. The Court has jurisdiction under 28 U.S.C. § 1332(a)(1).
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FACTS
8.

Yahoo!, Inc. (“Yahoo!”) is a portal on the World Wide Web that provides a

variety of free services to the public.
9.

Among the public services provided by Yahoo! are electronic message

boards. Using the electronic message-board service, the general public can post
comments and opinions about publicly traded companies. Yahoo! hosts a separate
message board for each publicly traded company, including Allegheny Energy.
10.

Prior to posting on its message boards, Yahoo! prompts users to fill out an

online registration form. The online registration form asks users to select a unique
“Yahoo! ID,” and to enter personal information including first and last name, birth date,
zip code, and email address. Yahoo! also allows users to select a nickname to identify
themselves when posting messages. Most users post their messages using nicknames that
do not reveal their actual identities.
11.

Yahoo! requires all new users to agree to its privacy policy. In its privacy

policy, Yahoo! agrees not to share personal information with other people or
nonaffiliated companies except under certain limited circumstances.
12.

The majority of the comments posted on Yahoo! message boards are

colloquial in tone, opinionated, speculative, and frequently caustic and derogatory. The
comments tend to resemble informal spoken conversation more than formal written
communication.
13.

Prior to July 23, 2003, the Yahoo! public electronic message board devoted

to Allegheny Energy (which trades under the symbol “AYE”) contained numerous
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anonymous postings from Yahoo! members regarding a recent decline in Allegheny
Energy’s stock price. From a high of more than fifty dollars per share in May 2001,
Allegheny Energy’s stock price had declined to less than ten dollars per share in July
2003. Many of the postings on the message board were hostile in tone and extremely
critical of Allegheny Energy and its management.
14.

On July 23, 2003, the plaintiff posted an anonymous message on the

Yahoo! public electronic message board devoted to Allegheny Energy (the “messageboard posting”), while using an account he shared with his wife, Mary Jo Swiger.
15.

At the time he made the message-board posting, the plaintiff was employed

by Allegheny Energy Service as an Engineering Technician at the Rivesville Power
Station in Rivesville, West Virginia. The plaintiff had been continuously employed by
Allegheny Energy Service or one of its affiliates since July 1, 1987.
16.

The plaintiff’s message-board posting was made from his home computer

in Fairview, West Virginia, on his personal time and without the use of any company
resources.
17.

In the message-board posting, the plaintiff strongly criticized Allegheny

Energy’s management. Among other things, the plaintiff accused Allegheny’s
management of “turn[ing] [a] respectable Blue Chip into a POS [piece of shit].” He also
criticized the company’s diversity program using a racially offensive term, writing:
“[W]e were force fed ‘love thy n*gger’ with [Allegheny Energy’s] DIVERSITY
program. Yet another brainstorm that was going to bring on tremendous growth, high
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dividends, and astronomical profits!” A complete copy of the message-board posting is
attached as Exhibit A.
18.

The plaintiff posted the message-board posting using the nickname

“ayeyawn” and did not reveal his actual identity. The plaintiff identified himself only as
follows: “I work for this company (non-exempt) and have a lot of years under my belt.”
Based solely on the content of the post, none of the defendants could have distinguished
the plaintiff from other similarly situated employees.
19.

The plaintiff made the message-board posting with the reasonable

expectation that Yahoo! would keep his identity anonymous. At no time did the plaintiff
knowingly or voluntarily waive his rights to privacy or anonymous speech.
20.

On October 16, 2003, Allegheny Energy, through its attorneys Steven R.

Wall and Joseph N. Frabizzio of Morgan, Lewis & Bockius, filed a Praecipe for Issuance
of Writ of Summons in the Court of Common Pleas of Philadelphia County, initiating
under the Pennsylvania Rules of Civil Procedure a civil action by Allegheny Energy
against the plaintiff. The plaintiff was identified in the Praecipe only as “John Doe.” A
copy of the Praecipe is attached as Exhibit B.
21.

Attached to the Praecipe for Issuance of Writ of Summons, Allegheny

Energy, through its attorney Joseph N. Frabizzio of Morgan, Lewis & Bockius, filed an
accompanying Civil Cover Sheet characterizing the cause of action as a tort claim for
“Breach of Fiduciary Duty and Breach of Duty of Loyalty.” A copy of the Civil Cover
Sheet is attached as Exhibit C.
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22.

There was no basis in fact or law to support a claim by Allegheny Energy

against the plaintiff for breach of a duty of loyalty or breach of fiduciary duty, or to
support any other claim by Allegheny Energy against the plaintiff. Neither Allegheny
Energy nor Morgan, Lewis & Bockius could have believed that any such facts or law
existed.
23.

On October 16, 2003, the Prothonotary of Philadelphia County,

Pennsylvania issued a writ of summons directed to the plaintiff under the name “John
Doe.”
24.

Allegheny Energy and Morgan, Lewis & Bockius failed to make any effort

to notify the plaintiff of the civil action against him as required by Pennsylvania law. In
particular, neither defendant posted a notice on the Yahoo! public electronic message
board devoted to Allegheny Energy. As a result, the plaintiff was unaware of the civil
action against him.
25.

On October 17, 2003, Allegheny Energy, through its attorneys Steven R.

Wall, Joseph N. Frabizzio, and Pam R. Jenoff of Morgan, Lewis & Bockius, filed an
“Emergency Motion for Issuance of a Commission Directing the Issuance of a Subpoena
Duces Tecum Outside the Commonwealth of Pennsylvania” (the “emergency motion”) in
the Court of Common Pleas of Philadelphia County. A copy of the emergency motion is
attached as Exhibit D.
26.

Although the emergency motion was filed nearly three months after the

message-board posting, Allegheny Energy, through its attorneys at Morgan, Lewis &
Bockius, stated that it “file[d] [the] Motion on an emergency basis in order to prevent
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[John Doe] from posting any additional messages that would breach [John Doe’s]
fiduciary duty or duty of loyalty to [Allegheny Energy].”
27.

In the emergency motion, Allegheny Energy, through its attorneys at

Morgan, Lewis & Bockius, averred that “it is apparent that [John Doe] is an employee of
[Allegheny Energy] and may be a high-ranking employee.” Allegheny Energy and
Morgan, Lewis & Bockius did not attach the complete text of the message-board posting
to the emergency motion, and did not inform the court that the plaintiff had identified
himself as a “non-exempt” employee—meaning that he was likely an hourly worker and
not a “high-ranking employee.”
28.

Allegheny Energy, through its attorneys at Morgan, Lewis & Bockius,

further averred in the emergency motion that “[John Doe’s] disclosure of this information
on the Yahoo! message board violated [Allegheny Energy’s] anti-harassment policy and
constitutes a breach of [John Doe’s] duty of loyalty to plaintiff [Allegheny Energy].”
29.

Allegheny Energy and Morgan, Lewis & Bockius failed to make any effort

to notify the plaintiff of the emergency motion to give him an opportunity to respond. In
particular, neither defendant posted a notice on the Yahoo! public electronic message
board devoted to Allegheny Energy. As a result, the plaintiff was unaware of the
emergency motion and of the civil action against him.
30.

On October 17, 2003, the Prothonotary of Philadelphia County issued a

commission directing the issuance of a subpoena duces tecum in California to the
custodian of records of Yahoo!
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31.

On October 28, 2003, Allegheny Energy, through its attorney Brian L.

Johnsrud of Morgan, Lewis & Bockius, filed the commission and an accompanying
declaration by Johnsrud (the “declaration”) in the Superior Court of California, County of
Santa Clara. In the declaration, Brian L. Johnsrud stated his intention to subpoena
Yahoo! in accordance with the commission. A copy of the declaration is attached as
Exhibit E.
32.

In the declaration, Brian L. Johnsrud declared under penalty of perjury that

“[t]he documents sought by the subpoena are relevant to the subject matter involved in
the action.”
33.

On October 29, 2003, Allegheny Energy, through its attorney Brian L.

Johnsrud of Morgan, Lewis & Bockius, served a subpoena on the Custodian of Records
of Yahoo!, Inc. at 701 First Avenue, Sunnyvale, California, requesting the plaintiff’s
registration information, including the plaintiff’s identity, address, phone number, and
email address. A copy of the subpoena is attached as Exhibit F.
34.

Allegheny Energy and Morgan, Lewis & Bockius failed to make any effort

to notify the plaintiff of the subpoena. In particular, neither defendant posted a notice on
the Yahoo! public electronic message board devoted to Allegheny Energy. As a result,
the plaintiff was unaware of the subpoena and of the civil action against him.
35.

Yahoo! claims to have sent an email on October 31, 2003, to an email

address owned by the plaintiff notifying him that Yahoo! had been served with a
subpoena requiring disclosure of information related to his user account. A copy of the
email produced by Yahoo! states that Yahoo! would respond to the subpoena in fifteen
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days unless a motion to quash the subpoena was filed or the matter was otherwise
resolved.
36.

The plaintiff either never received the email notice sent by Yahoo!, or, if he

did receive the email, inadvertently deleted it without reading it. As a result, the plaintiff
remained unaware of the subpoena and of the civil action against him.
37.

Based on the information released by Yahoo! in response to the subpoena,

agents of Allegheny Energy, Allegheny Energy Supply, and Allegheny Energy Service
(the “Allegheny Energy defendants”) became aware that the nickname “ayeyawn”
belonged to Clifton G. Swiger, an employee of Allegheny Energy Service.
38.

Even after identifying the plaintiff, Allegheny Energy and Morgan, Lewis

& Bockius failed to make any effort to notify the plaintiff of the proceedings against him.
39.

On November 25, 2003, Allegheny Energy, through its attorneys Steven R.

Wall and Joseph N. Frabizzio of Morgan, Lewis & Bockius, pursuant to Pa.R.C.P. No.
229, filed a Praecipe to Discontinue Without Prejudice in the Court of Common Pleas of
Philadelphia County in its civil action against the plaintiff. A copy of the Praecipe to
Discontinue Without Prejudice is attached as Exhibit G.
40.

On December 8, 2003, the plaintiff was called into a conference room by

the plant manager of the Rivesville Power Station, Jonathan W. Smith, at his place of
employment in Rivesville, West Virginia. Also present in the conference room were
regional manager Jim Laughner, Director of Employee Relations Debra West, and an
unidentified security official. Jonathan W. Smith, Jim Laughner, Debra West, and the
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unidentified security official were all employees of Allegheny Energy, Allegheny Energy
Supply, or Allegheny Energy Service.
41.

At the December 8, 2003, meeting, Debra West showed the plaintiff a copy

of the message-board posting and stated that the company had discovered through a
subpoena to Yahoo! that the account used to post the message-board posting was
registered in the name of the plaintiff’s wife, Mary Jo Swiger. Debra West then stated
that, based on the fact that the account was registered in the name of the plaintiff’s wife,
Allegheny Energy had concluded that the message-board posting was made by the
plaintiff.
42.

Debra West informed the plaintiff that his use of a racially offensive term

was in violation of the company’s diversity policy. Jim Laughner then stated that he was
placing the plaintiff on indefinite suspension without pay until further notice.
43.

The December 8, 2003, meeting was the first time that the plaintiff became

aware of the civil action against him.
44.

On December 10, 2003, Jim Laughner sent a letter to the plaintiff on behalf

of Allegheny Energy Supply notifying the plaintiff that his suspension had been
converted to a discharge. The reason given in the letter for the discharge was “placing a
racially derogatory posting on the Yahoo[!] message board in violation of Allegheny
Energy’s Positive Work Environment expectations, including Policy 80-16, Workplace
Harassment and the Diversity philosophy.” A copy of the letter from Jim Laughner to the
plaintiff is attached as Exhibit H.
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45.

Allegheny Energy’s Policy 80-16 provides, in relevant part: “The

company is committed to maintaining a work environment free from harassment.”
46.

The message-board posting did not constitute harassment within the “work

environment” because it was made from the plaintiff’s home computer on his personal
time, without the use of any company resources.
47.

Allegheny Energy’s “Diversity Philosophy” provides:

Allegheny Energy will create an atmosphere that supports and values
employees, recognizing that it is our contributions that provide Allegheny
with a competitive advantage. By creating a culture that is inclusive,
flexible, and respectful, we demonstrate our commitment to encouraging
creativity, appreciating differences, and helping employees to achieve their
potential. The diversity philosophy is embedded in our employment
processes, work/life programs, community relations efforts, and all
activities, behaviors, and values that make up Allegheny’s culture.
48.

The “Diversity Philosophy” states the vision of Allegheny Energy, but does

not create any duties or obligations on the part of any employees.
49.

Versions of Allegheny Energy’s Workplace Harassment policy and

Diversity Philosophy are included within the Power Station Employees’ Manual. The
first page of the Power Station Employee’s Manual states that “[t]he rules and policies set
forth in this manual do not constitute an express or implied contract.”
50.

The plaintiff did not violate any of Allegheny Energy’s policies.

51.

At the time of his suspension, the plaintiff had worked for Allegheny

Energy Service or its affiliates for nearly sixteen and one half years, and had completed
nearly thirteen years of perfect attendance.
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52.

During his employment with Allegheny Energy Service and its affiliates,

the plaintiff received only positive employment evaluations and was never reprimanded
or disciplined.
53.

Between December 21, 2003, and February 2, 2005, the plaintiff made

repeated but unsuccessful attempts to find an equivalent position at another company.
During this period, the plaintiff remained unemployed.
54.

On February 2, 2005, the plaintiff accepted employment with Dynatec

Energy, Inc. as a Land Man/Permit Specialist for a salary substantially below the salary
he received while employed by Allegheny Energy Service.
55.

On May 2, 2005, the plaintiff accepted a position with the State of West

Virginia as an environmental inspector for a salary substantially below the salary he
received while employed by Allegheny Energy Service.
FIRST CLAIM FOR RELIEF
ABUSE OF PROCESS
AGAINST ALLEGHENY ENERGY AND MORGAN, LEWIS & BOCKIUS
56.

The Praecipe for Issuance of Writ of Summons, the emergency motion, and

the subpoena to Yahoo! each constitute forms of legal process against the plaintiff.
57.

Allegheny Energy and Morgan, Lewis & Bockius, acting jointly,

separately, severally, or in the alternative, used each of these forms of process primarily
for the purpose of revealing the identity of the plaintiff, a purpose for which the process
was not designed.
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58.

As a result of the foregoing conduct of Allegheny Energy and Morgan,

Lewis & Bockius, the plaintiff was terminated from his job, was unemployed for a period
of time, and now earns a substantially lower salary. In addition, the plaintiff suffered
other damages, including an invasion of his right to privacy and of his First Amendment
right to speak anonymously, emotional distress, humiliation, and loss of reputation.
SECOND CLAIM FOR RELIEF
WRONGFUL USE OF CIVIL PROCEEDINGS (42 Pa. C.S. § 8351)
AGAINST ALLEGHENY ENERGY AND MORGAN, LEWIS & BOCKIUS
59.

Allegheny Energy and Morgan, Lewis & Bockius, acting jointly,

separately, severally, or in the alternative, took part in the procurement, initiation, and
continuation of the civil proceedings against the plaintiff.
60.

The civil proceedings terminated in the plaintiff’s favor when Allegheny

Energy, through its attorneys at Morgan, Lewis & Bockius, filed a Praecipe to
Discontinue Without Prejudice pursuant to Pa.R.C.P. No. 229.
61.

The civil proceedings were procured, initiated, and continued by Allegheny

Energy and Morgan, Lewis & Bockius in a grossly negligent manner and without
probable cause.
62.

The primary purpose for which Allegheny Energy and Morgan, Lewis &

Bockius procured, initiated, and continued the proceedings was to reveal the identity of
the plaintiff, and not to secure the proper discovery, joinder of parties, or adjudication of
the claim on which the proceedings were based.
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63.

As a result of the foregoing conduct of Allegheny Energy and Morgan,

Lewis & Bockius, the plaintiff was damaged as detailed in ¶ 58, supra.
THIRD CLAIM FOR RELIEF
INVASION OF PRIVACY (INTRUSION UPON SECLUSION)
AGAINST ALLEGHENY ENERGY AND MORGAN, LEWIS & BOCKIUS
64.

The plaintiff had a reasonable expectation of privacy in the confidentiality

of his identity.
65.

Allegheny Energy and Morgan, Lewis & Bockius, acting jointly,

separately, severally, or in the alternative, intentionally intruded upon the plaintiff’s
seclusion and private affairs and concerns by initiating and pursuing civil proceedings
against the plaintiff for the purpose of revealing his identity.
66.

Allegheny Energy’s and Morgan, Lewis & Bockius’s intrusion into the

plaintiff’s seclusion would be highly offensive to a reasonable person
67.

As a result of the foregoing conduct of Allegheny Energy and Morgan,

Lewis & Bockius, the plaintiff was damaged as detailed in ¶ 58, supra.
FOURTH CLAIM FOR RELIEF
INVASION OF PRIVACY (PUBLICATION OF PRIVATE FACTS)
AGAINST ALLEGHENY ENERGY, ALLEGHENY ENERGY SUPPLY, AND
ALLEGHENY ENERGY SERVICE
68.

The plaintiff’s identity as the author of the message-board posting was a

private fact in which the plaintiff had a reasonable expectation of privacy.
69.

Allegheny Energy, Allegheny Energy Supply, and Allegheny Energy

Service, acting jointly, separately, severally, or in the alternative, publicly identified the
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plaintiff as the author of the message-board posting in an email sent to company
employees, in a posting on the company’s internal web page, and in various company
meetings.
70.

The publication of the plaintiff’s identity would be highly offensive to a

reasonable person, and not of legitimate concern to the public.
71.

As a result of the foregoing conduct of the Allegheny Energy defendants,

the plaintiff was damaged as detailed in ¶ 58, supra.
FIFTH CLAIM FOR RELIEF
WRONGFUL DISCHARGE
AGAINST ALLEGHENY ENERGY, ALLEGHENY ENERGY SUPPLY, AND
ALLEGHENY ENERGY SERVICE
72.

The plaintiff was an at-will employee of Allegheny Energy Service.

73.

The plaintiff was discharged by Allegheny Energy, Allegheny Energy

Supply, and Allegheny Energy Service, acting jointly, separately, severally, or in the
alternative.
74.

The means by which the Allegheny Energy defendants discharged the

plaintiff involved malicious prosecution, abuse of process, and invasion of the plaintiff’s
privacy, and thereby violated the plaintiff’s rights and public policy.
75.

As a result of the foregoing conduct of the Allegheny Energy defendants,

the plaintiff was damaged as detailed in ¶ 58, supra.
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DEMAND FOR RELIEF
76.

The plaintiff demands judgment in the amount of his actual damages in an

amount exceeding $150,000 exclusive of interest and costs, punitive damages, and such
other relief as the Court finds appropriate.

Date: October 26, 2005

Respectfully submitted,

s/ Mark R. Cuker (electronically filed)
Mark R. Cuker
Pennsylvania Bar No. 21182
Williams, Cuker & Berezofsky
1617 J.F.K. Boulevard, Suite 800
Philadelphia, PA 19103
(215) 557-0099
Gregory A. Beck
Illinois Bar No. 6282490, DC Bar No. Pending
Paul Alan Levy
DC Bar No. 946400
Public Citizen Litigation Group
1600 20th Street, NW
Washington, DC 20009
(202) 588-1000
Attorneys for the plaintiff, Clifton G. Swiger
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