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Summary

Since the 1980s, the fruits from rising economic output from workers at American corporations
have concentrated earnings at the top. Average worker wages have stagnated, while those of senior
managers soared. This follows a precipitous decline in the top marginal tax rate along with
deterioration in the power of collective bargaining owing to declining unionization rates.

Meeting certain performance benchmarks, often pegged to a firm’s stock price, determines that
senior pay. A survey of misconduct and other catastrophes of the American workplace shows the
abiding presence of extraordinary pay packages.

Because of badly constructed pay incentives, thousands of bankers engaged in
widespread fraud, inflating a housing bubble whose rupture cost millions their
jobs, savings and homes.

Health care costs are rising as private equity manipulators inflate prices, opioid
profiteers are addicting countless victims leading to thousands of mortalities and
more.

The worst mine disaster in recent history followed years of compensation tied to
cutting safety expenses

Similarly, corners cut at Boeing led to the crash of two airliners, while the CEO’s
pay turned, in part, on cost cutting.

Stagnating worker wages for decades to bloat the pay in the C-suite has led to
massive income and wealth inequality. The induced coma of the pandemic has
ripped the scar off this economic wound, requiring massive aid to newly displaced
workers who have no savings to fund more than a few weeks of basic expenses,
such as groceries, rent, or medicine.

Washington must to repair this dynamic. Leaders should reform executive
compensation, force board directors to exercise responsible diligence over

management, overhaul tax laws, and restore union organizing and bargaining rights.
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Introduction

On July 21, 2010, 10 years ago, President Barack Obama signed the Dodd-Frank Wall
Street Reform and Consumer Protection Act. This groundbreaking legislation was a
response to the worst financial crash since 1929, brought about by greedy malefactors who
committed widespread fraud, largely in mortgage-making and mortgage securities
trading, in the pursuit of lucre.! In response to this greed, Dodd-Frank directed bank
regulatory agencies to adopt stricter rules in mortgage-making; tighter controls on the
gambling known as derivatives trading; restrictions on banks wagering with federally
insured deposits; and critically, guardrails on how bankers could profit personally. It also
created a new consumer financial protection agency, the Consumer Financial Protection
Bureau. In all, Dodd-Frank mandated the agencies to adopt some 400 rules. While many
rules were simple, such as the mandate that companies post the CEO’s pay as a multiple
of the median-paid worker at the firm to demonstrate the level of pay inequity, the
agencies still labored for years to finalize them. They were besieged by bank lobbyists
who considered passage of the reform measure simply the “first quarter” in football game
and counted on an inevitable fading of citizen demands for reform. Perhaps one of the
five most important of these 400 rules called for prohibiting incentive-based payment
arrangements for senior bank officials that would encourage taking “inappropriate risks,”
such as by offering “excessive compensation.” Lawmakers recognized that this reform
was crucial, and because of that (unlike the vast majority of the 400 rules), they set a
deadline for regulators to implement it: May 2011. Yet today, evincing the vast power of
the bank lobby in Washington, this rule remains unimplemented.

Along with Dodd-Frank, Congress also approved vast sums of money to bail out the bank
creditors, as the banks lacked the capital to make good on their own debts. With this debt
relief, bailout proponents promised that the banks could forebear on delinquent mortgage
holders and keep people who’d lost their jobs in their homes. But as the bailout proceeded,
it became clear that many banks simply sat on the money and proceeded with evictions
and foreclosures. In the end, more than 10 million people lost their homes, their jobs, and
their savings, while bankers effectively pocketed some of the bailout, returning to the
salad days of high bonuses. In the year that JP Morgan paid record fines for mortgage
fraud during the years leading to the crisis, its board gave CEO Jaime Dimon a raise.? Had
regulators completed the job of banker pay reform, and the ability to make a personal
fortune even at the expense of others” misfortune been eliminated, this could not have
happened.

Now, as the world struggles with a pandemic, governments across the planet have placed
their economies in voluntary comas. Millions of Americans have lost their jobs. While
many low-paid workers have been deemed essential, such as those in health care, grocery

! Bartlett Naylor, TOO Big, PuBLIC CITIZEN (July 2016) https://www.citizen.org/wp-content/uploads/toobig.pdf
2 Bartlett Naylor, TOO Big, PuBLIC CITIZEN (July 2016) https://www.citizen.org/wp-content/uploads/toobig.pdf
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sales, delivery, trash-pick up, and remain on the job, some 40 percent of Americans who
were paid less than $40,000 before the shut-down are unemployed.? Janitors in now dark
office buildings cannot telework, nor can restaurant or hotel workers. To soften the blow,
Congress approved massive aid packages, which include direct payments to citizens. It
also includes a massive aid package to corporations of $500 billion. With loans from the
Federal Reserve, this corporate aid package approaches $5 trillion, with a goal of helping
corporations retain their workforce, even as they lack the business that requires this labor.

However, the lessons of the 2008 bank bailout have left us with legitimate fears that
corporate profiteers may siphon some of this aid into their own pockets, leaving less for
workers.

No corporation caused the pandemic. Yet in many ways, the necessity of the CARES Act,
the $2.3 trillion relief package during the pandemic, an unprecedently large measure
conceived and approved in 11 days with inevitable shortcomings, and the direct $1,200
individual payments* stem from corruptions in high pay. Yet in many ways, the need for
the government to offer trillions of dollars in relief to businesses and regular Americans
was, indirectly, related to the problems excessive pay has created. Corporations spent well
more than the $2.3 trillion in the CARES Act on buy backs of their own stock in recent
years. Those buybacks sparked increases in the stock price to which senior pay is pegged.
Corporations failed to reward workers for productivity gains with real wage growth for
decades, instead bloating the paychecks of senior executives. Hence, almost half of
Americans lack even $400 in savings to buy groceries beyond a few weeks during the
lockdown.®

So, with the failures of leaving reforms incomplete from the 2010 Dodd-Frank law
standing as a stark object less in the bank bailout, Congress must not repeat that error,
and must be diligent to ensure that the trillions in aid goes not to corporate profiteers but
to workers. That means strong complete transparency of where the money goes and on
what terms, oversight to ensure that recipients are worthy, and vigilant police and
prosecutors to hold wrongdoers accountable.

3 J. Edward Moreno, 40 percent of households earning less than $40K lost jobs in March: Fed chairman. THE HILL
(May 13, 2020)
https://thehill.com/policy/finance/497527-40-percent-households-earning-less-than-40k-lost-jobs

4Updated Information on Individual Payments in the CARES Act, Congressman Albio Sires (April 16, 2020)
https://sires.house.gov/media-center/press-releases/information-on-individual-payments-in-the-cares-
act#:~:text=The%?20recently%20passed %20CARES%20Act,0f%20 Americans%20across%20the%20country. &t
ext=The%20payment%20for%20each%20adult,under%20the%20age%200{%2017.

SReport on the Economic Well-Being of U.S. Households in 2018, FEDERAL RESERVE (May 2019)
https://www.federalreserve.gov/publications/files/2018-report-economic-well-being-us-households-

201905.pdf
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l. Corruptions from High Pay

From World War II through the 1970s, the rewards from America’s collective economic
effort was spread somewhat evenly across the workers of U.S. corporations.® When
productivity increased, that is, when the value of what was produced each hour increased
by a certain amount year-to-year, wages increased across firms by roughly that same
amount.

During these decades, organized labor played an important role in determining the pay
both for workers represented by the unions, and others whose employers, though not
unionized, still needed to compete with these wages. The Taft-Hartley Act of 1947 limited
labor organizing, which had been rising, so that the percentage of Americans represented
by unions peaked in 1954 at 35 percent.’ Still, the number of union members grew for the
next several decades, even if by less than employment growth, so that the total number of
union members peaked in 1979 at 21 million. Collective union bargaining power helped
police the equitable allocation of income from economic growth during these post-war
decades.?

Meanwhile, tax policy discouraged extraordinary paychecks. In 1963, the top marginal tax
rate for individuals was 91 percent, down from 92 percent in 1952.° This top rate of 91
percent applied to any income beyond $400,000.® That meant that compensation above
this amount really meant revenue for the IRS. For example, in 1950, the highest paid CEO
in the United States was Charles Wilson of General Motors. He received $626,000.1 12 In
1974, more than 20 years later, with high marginal tax rates, the GM CEO received
$923,000, an increase that largely kept pace with inflation over this period. Moreover, that
1974 GM pay package generated shareholder criticism as overpayment and led to a
donation of shareholder money to Uncle Sam.** When compared with average workers,
CEO pay held steady from the end of the war through the 1960s. In 1965, the average CEO

¢ This will be discussed at length later in this essay.

7 Drew DeSilver, American unions membership declines as public support fluctuates, PEW RESEARCH CENTER (Feb.
20, 2014)
https://www.pewresearch.org/fact-tank/2014/02/20/for-american-unions-membership-trails-far-behind-

ublic-support
8 Wage Chronology, General Motors Corp. 1939-66, BUREAU OF LABOR STATISTICS, https://bit.ly/2z7HYHLt.
° Historical Highest Marginal Income Tax Rates, TAX POLICY CENTER, https://tpc.io/2XFtljj.
10 Federal Individual Income Tax Rates History, TAX FOUNDATION, https://bit.ly/2xzaj97.
1 GM President Earns Top Pay Listed for 1950, MADEAA TRIBUNE (June 11, 1951), https://bit.ly/3bidZul.
12 After tax, he would have pocketed well under half that. Frederick Donner served as CEO of General
Motors from 1958 to 1967 during a period when the firm set record sales marks.
https://www.latimes.com/business/la-hy-gm-ceos-pg-photogallery.html
13 Agis Salpukas, Pay of G.M.’s Chief Up $48,037 To $923,000 in '73, a 5.5% Rise, NEW YORK TIMES (April 19,
1974), https://nyti.ms/2R]6NzK.
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of the largest 350 firms received 20 times the pay of the average worker. That was in line
with the advice of management guru Peter Drucker now offers.*

By the early 1980s, however, union power began to decline precipitously. Observers point
to a strike by air traffic controllers, in which President Ronald Reagan responded by
permanently terminating the workers. Historians consider it “one of the most important
events” in late 20th century U.S. labor history.’® The momentous move by a sitting
president opened the door for similar and even more draconian anti-union behavior by
private sector managers, including replacing striking workers with scabs —non-union
replacements. A Reagan official noted at the time, “When the president said no [to the
workers]... American business leaders were given a lesson in managerial leadership that
they could not and did not ignore.”% Beginning in the 1980s, union membership declined,
as the power of the strike became less effective. Even though the population of the United
States has doubled since 1960, the number of workers represented by unions has declined
from about 20 million to 14 million today, and “union density stands at 10 percent
nationally. This figure masks the fact that union density among government workers
stands at 33 percent, and for private sector workers, the figure is 6.2 percent.’®* At the end
of 2019, there were 7 million private sector union members out of 144 million total
American workers.

Since the 1980s, wages for average workers have stagnated. While productivity has
continued to increase, the benefits of greater economic output has not found its way into
the pockets of the line employees most responsible for that greater output. Instead, it has
gone to senior employees of American corporations.

Another Reagan legacy: the 1981 Economic Recovery Act. The top marginal tax rate for
individuals, which had already fallen to 70 percent before his presidency, was further
reduced to 50 percent.’* Reagan pushed tax cuts again in 1986, lowering the top marginal
rate to 38.5 percent. ¥

With lower tax rates on top salaries, and less pressure from unions to raise worker wages,
company managers began to concentrate company income on larger CEO and senior
management salaries. In most cases, the bulk of larger compensation packages came in

14 Peter Drucker Advocated a Ratio of 20 to 1 for CEO to Average Worker Pay, W. EDWARDS DEMING INSTITUTE
(February 9, 2015), https://bit.ly/2RIzRaR.

15 Andrew Glass, Reagan fires 11,000 striking air traffic controllers, Aug. 5, 1981, POLITICO (August 5, 2017),
https://politi.co/3erBpQOg.

Andrew Glass, Reagan fires 11,000 striking air traffic controllers, Aug. 5, 1981, POLITICO (August 5, 2017),
https://politi.co/3erBpQg.

17 Economic News Release, U.S. Bureau of Labor Statistics, Union Members Summary (January 22, 2020),
https://bit.ly/2RGungs.

18 Economic News Release, U.S. Bureau of Labor Statistics, Union Members Summary (January 22, 2020),
https://bit.ly/2RGungs.

19 Federal Individual Income Tax Rates History, TAX FOUNDATION, https://bit.ly/2xzaj97.

20 Federal Individual Income Tax Rates History, TAX FOUNDATION, https://bit.ly/2xzaj97.
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the form of incentive plans. If the manager met a certain target, such as increased sales, or
reduced expenses, then he or she received a bonus. 2

Nevertheless, pursuing goals to achieve extraordinary payoffs has occasionally led to
extraordinary behavior by senior managers. If one surveys corporate misconduct, one
factor seems ever present—money. The subsequent sections of this chapter demonstrate
that there is a big problem with corporate misconduct. Whether it is bank fraud, health
care profiteering, mine safety infractions, flawed commercial jet design, or book-cooking,
the common motivating agent seems to be money, the ability for the bad actor to grow
rich from the misconduct.

In fact, the connection between corporate misconduct and money seems axiomatic.

The following is an overview of the landscape of recent corporate misconduct and the tie
to extraordinary compensation.?

Banking

Pay structures tied to performance played a central role in the 2008 financial crash. The
Financial Crisis Inquiry Commission found that pay systems too often encouraged “big
bets” and rewarded short-term gains without proper consideration of long-term
consequences.? At Washington Mutual, investigators found that pay incentives
throughout the firm played a major role in inducing the bank to make inappropriately
risky loans, eventually driving the firm into bankruptcy.? Washington Mutual was one
of the largest banks to fail in history.

Senior managers overseeing what would become disastrous strategies received
astonishing paychecks. Harvard Professor Lucian Bebchuk found that the wages of failure
were very good. The 10 senior executives of Bear Stearns and Lehman Brothers, which
failed under those executives’ leadership, were paid $1.4 billion, including severance
packages, in the years leading to the crash. That's an average of $140 million each. They
made riches to risk—and lose —their companies.

21 The Securities and Exchange Commission rules provide that these bonus plans are explained generally to
shareholders. In many cases, however, the specific terms remain opaque, and boards, which set pay, explain
that qualitative factors play a role as well.

22 We also note that with many problems, the pursuit of lucre has played a role in misconduct even before
this gilded age of princely paychecks.

2 Financial Crisis Inquiry Commission, Financial Crisis Inquiry Report (February 25, 2011).

2 United States Senate, Permanent Subcommittee on Investigations, Wall Street and the Financial Crisis:
Anatomy

of a Financial Collapse (April 13, 2011).
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Wall Street bankers themselves acknowledge that compensation practices played a central
role in promoting excessive risk-taking behind the financial crash.

The 2008 financial crash centered around unsafe mortgage-making and trading. Risky
mortgages became part of complicated debt packages, sold to investors around the world.
When mortgage borrowers began to default, the problems spread throughout the
financial plumbing. Misguided pay structures figured at every stage. Mortgage sales
agents intentionally sold expensive, subprime mortgages to borrowers who qualified for
better, prime mortgages. That’s because subprime mortgages generated the sales agents
better commissions.?® Securitization of those mortgages into bonds meant lucrative
underwriting fees for investment bankers. When the supply of sound mortgages began to
dwindle, as most qualified borrowers already owned homes, the industry reduced its
underwriting standards, awarding mortgages to unqualified borrowers, to keep the fee-
generating securitization machine buzzing.

Bankers also profited from failure. Goldman Sachs bankers generated fees for themselves
by bundling bad mortgages into securities they sold to investors, and then won more by
placing bets those securities would falter.?”

In the restrained terms of the SEC:

Poorly structured incentive-based compensation arrangements can provide
executives and employees with incentives to take inappropriate risks that are not
consistent with the long-term health of the institution and, in turn, the long-term
health of the U.S. economy. Larger financial institutions are interconnected with
one another and other companies and markets, which can mean that any negative
impact from inappropriate risk-taking can have broader consequences. The risk of
these negative externalities may not be fully considered in incentive-based
compensation arrangements, even arrangements that otherwise align the interests
of shareholders and other stakeholders with those of executives and employees.?

Senior bank managers obscured vital risk information. This misled shareholders, auditors,
and prudential supervisors.?? This stemmed from the fact that senior managers were
compensated largely in stock options. Firms that pay executives with stock options

% Financial Stability Forum, FSF Principles for Sound Compensation Practices (April 2, 2009). See page 4,
footnote 2, for a review of these surveys.

26 Gretchen Morgensen, Inside the Countrywide Lendling Spree, NEW YORK TIMES (August 26, 2007),
https://nyti.ms/2XLALXI.

27 The 2011 Pulitzer Prize in National Reporting, THE PULITZER PRIZES, https://bit.ly/3etrLMX.

28 Incentive compensation, joint rulemaking, SECURITIES AND EXCHANGE COMMISSION (2016)
https://bit.ly/2XTucm8.

» The Federal Reserve found that “risk-taking incentives provided by incentive compensation arrangements
in the financial services industry were a contributing factor to the financial crisis that began in 2007.”
Federal Reserve, INCENTIVE COMPENSATION PRACTICES: A REPORT ON THE HORIZONTAL REVIEW OF PRACTICES AT
LARGE BANKING ORGANIZATIONS, (October 2011), https://bit.ly/2XTkkst.
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provide an asymmetric incentive to produce financial results that may involve excessive
risks. If the risks lead to rewards, the stock options can pay handsomely. If those risks
instead lead to losses, the manager does not suffer a loss of pay. Steven Harris, then a
member of the Public Company Accounting Oversight Board, observed that certain stock-
option plans proved to be “strong incentive for excessive risk-taking.”*

The Financial Crisis Inquiry Report found that “massive losses” related to the subprime
mortgage market stemmed from employee compensation systems.®* Financial statements
failed to enumerate these compensation-motivated risks. Studies by the Securities and
Exchange Commission,® the U.S. Senate,® and scholars reached similar conclusions.*

Following the financial crash and the passage of Dodd-Frank without full implementation
of the rules to rein in executive compensation, pay incentives continued to promote
dubious banking practices. At JP Morgan, some of the largest paychecks go to derivatives
traders. Some of these are employees who make bets on the direction of a financial metric,
such as interest or exchange rates. At the end of 2012, JP Morgan deployed about $180
billion worth of deposits into trading, which the bank primly calls “other available-for-

% Statement of Steven B. Harris, PCAOB Open Board Meeting titled Auditing Standard on Related Parties and
Proposed Amendments on Significant Unusual Transactions, (February 28, 2012), https://bit.ly/2SejaZp.

31 See, generally, The Financial Crisis Inquiry Commission, FINAL REPORT OF THE NATIONAL COMMISSION ON THE
CAUSES OF THE FINANCIAL AND ECONOMIC CRISIS IN THE UNITED STATES, (January 2011), https://bit.ly/3eF2tvc.

32 See, generally, RESTORING TRUST, REPORT TO THE HON. JED S. RAKOFF THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF NEW YORK ON CORPORATE GOVERNANCE FOR THE FUTURE OF MCI (pages 17-19)
https://bit.ly/340Q070T. That report describes how the need to maintain the company’s stock price to avoid a
margin call on stock owned by an executive officer at WorldCom Corporation allegedly provided an
incentive to perpetrate fraudulent financial reporting.

3 See Senate Committee on Governmental Affairs, Permanent Subcommittee on Investigations of the
Committee on Governmental Affairs, Fishtail, Bacchus, Sundance, and Slapshot: Four Enron Transactions Funded
and Facilitated by U.S. Financial Institutions (January 2, 2003), https://bit.ly/2K9H13E. Certain regulatory
agencies subsequently issued guidance describing internal controls and risk management procedures that

may help financial institutions identify, manage, and address the heightened reputational and legal risks
that may arise from elevated-risk complex structured finance transactions. See SEC Release No. 34-55043,
Interagency Statement on Sound Practices Concerning Elevated Risk Complex Structured Finance Activities (January
5,2007), https://bit.ly/2KcPMd5.

3% See Lucian A. Bebchuk & Holger Spamann, Regulating Bankers’ Pay, 98 GEO. L.]J. 247, 247 (2010) (arguing
that bank executive compensation packages insulate their recipients from company losses and lead
executives to insufficiently weigh investment risks); Claire Hill & Richard Painter, Berle’s Vision Beyond
Shareholder Interests: Why Investment Bankers Should Have (Some) Personal Liability, 33 SEATTLE U. L. REV.
1173, 1173 (2010) (arguing that stock based executive compensation caused managers to take excessive risks
that inflicted damage on creditors and society); Fredrick Tung, Pay for Banker Performance: Structuring
Executive Compensation for Risk Regulation (Emory Public Law, Research Paper 10-93, 2010), available at
http://sstn.com/abstract=1546229 (“[E]quity compensation tends to induce greater risk taking by aligning
managers’ risk preferences with those of equity holders.”).

% Tellingly, major firms that failed (or were rescued) during the financial crisis, such as Bear Stearns,
Lehman Brothers, Washington Mutual, Wachovia, and Morgan Stanley, each received unqualified, clean
audits sometimes as little as a few weeks before they collapsed.
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sale securities.” *® These “other” securities, it turns out, include bets, that the bank dignifies
with the term “derivatives.” Former Rep. Brad Miller (D-N.C.) observed that JP Morgan’s
bets “had nothing to do with real credit. These derivatives trades did not make it possible
for more businesses to buy equipment, pay overtime or hire new employees; no
household was able to buy a new car or replace their furnace. Instead, the trades were
"synthetic" credit, a bet on whether a borrower would default on debt to someone else.” %
JP Morgan did well on some of these bets. For example, it bet that American Airlines
would go bankrupt. When American Airlines did declare bankruptcy, JP Morgan realized
a profit of $450 million. * % The traders earned handsome bonuses for this success. One
trader made $11 million that year, and the trader’s * supervisor earned $14 million in that
same period.*

In more recent history, some of JP Morgan’s derivative bets went awry in the case known
as the “London Whale,” A handful of traders in JP Morgan’s London office handling that
$300 billion in “excess cash” made mistakes. JP Morgan CEO Jamie Dimon initially
dismissed the public discussion of it as a “tempest in a teapot.” Several months later and
after more scrutiny, Dimon revised his outlook and called it an “egregious” mistake.* The
bank lost more than $6 billion on the bets, and a U.S. Senate investigation later turned up
evidence that an attempt to increase senior management compensation motivated the
trades.

In “Exhibit 46” of the Senate report, JPMorgan’s chief investment officer directed
subordinates to implement a plan to enable the bank to buy back stock. That plan
depended on convincing regulators that such a step would be financially prudent. In a
series of emails about the trades, the CFO stated she was “trying to work “ with the
regulators on an “acceptable ... increased buyback plan.” # In conventional terms, the
committee report alleged that JPMorgan sought to manipulate how the “whale” trade

% See JP Morgan 2013 Form 10-K Annual Report (2013), https://bit.ly/2KaWkc7.

% The bank gambled in a complicated index composed of bond insurance policies called credit default
swaps. As with fire insurance, the failure of a firm to make a bond payment results in payment of the
insurance, or credit default swap.

38 See Senate Permanent Subcommittee on Investigations, London Whale at p. 62 (March 15, 2013),
https://bit.ly/2XHVBgV.

% Antoine Gara, American Airlines Bankruptcy Helped JP Morgan, THE STREET (March 15, 2013)
https://bit.ly/2VPIgp].

4 Lyle Brennan, Boss of Voldermort Trader earns $14 million a year as credit agencies give blank bleak look, DAILY
MAIL (May 14, 2012), http://dailym.ai/2ylBnZt.

#]P Morgan Chase Whale Trades: A Case History of Derivatives Risks and Abuses: Hearing Before The
Permanent Subcommittee on Investigations, 113 Cong. (March 2013), https://bit.ly/3eu7Ugz.

4 Bartlett Naylor, JP Morgan Cheated on Stress Test, ECONINTERSECT (May 13th, 2013), https://bit.ly/3akmx2C.
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would appear to regulators so that JPMorgan could buy back stock — an action that
typically boosts a share price and thus leads to higher executive compensation.* 4

High pay also figured in some questionable decisions by the CEO of OneWest, who
surprisingly went on to become the nation’s chief bank police officer as Comptroller of
the Currency. Hedge fund manager and now Treasury Secretary, Steven Mnuchin,
purchased the failed IndyMac savings and loan association from the FDIC and renamed
it OneWest. Mnuchin brought in a mid-level manager named Joseph Otting from US
Bancorp to serve as OneWest CEO. Under Mnuchin’s ownership, the bank foreclosed on
thousands of homeowners by using fraudulent methods: They fabricated foreclosure
documents. They filed unnotarized documents with state and federal courts. OneWest's
regulator itemized these misdeeds, and under new CEO Otting, the bank signed a
“consent order” acknowledging those misdeeds along with a promise to reform.
However, the bank did not reform, and under Otting, OneWest affiliate Financial
Freedom allegedly made false claims to the government for federal insurance and paid a
$89 million penalty.* Otting’s bank put thousands of families out of their homes,* Which
one judge deemed as “harsh, repugnant, shocking and repulsive” conduct.*

Otting and Mnuchin arranged to sell OneWest to CIT group for a profit, and it is worth
noting that completion of the deal promised Otting a $24 million bonus. What stood in
the way of his huge payout were protests by some of those thousands of families and
other victims of OneWest’s practices.

Otting then became Comptroller. Otting’s visits to Capitol Hill for testimony also drew
controversy.® He declared at one hearing that he’s never experienced or witnessed racial
discrimination. Asked whether he watched or read the news about the Charlottesville
white nationalist demonstration, he claimed that he doesn’t read newspapers or watch TV
news.® Despite the foreclosures and violations, despite the protests of the merger, and

#“JP Morgan Chase Whale Trades: A Case History of Derivatives Risks and Abuses: Hearing Before The
Permanent Subcommittee on Investigations, 113 Cong. (March 2013), https://bit.ly/3eu7Ugz.

4 Bartlett Naylor, JP Morgan Cheated on Stress Test, ECONINTERSECT (May 13th, 2013), https://bit.ly/3akmx2C.
46 Press Release, United States Department of Justice, Financial Freedom Settles Alleged Liability for Servicing
of Federally Insured Reverse Mortgage Loans for $89 Million (May 16, 2017).

47 Jessica Wehrman, Why Sherrod Brown opposes former OneWest CEO as Comptroller of the Currency, DISPATCH
(September 7, 2017), https://bit.ly/2VZ2hP5.

4 Kieran Crowley, Judge blasts bad bank, erases 525G debt, NY PosT (November 25, 2009), https://bit.ly/3bCICLg.
4 Fake it Till They Make It: How Bad Actors Use Astroturfing to Manipulate Regulators, Disenfranchise Consumers
and Subvert the Rulemaking Process, Testimony to House Financial Services Committee (February 6, 2020),
https://bit.ly/2VCHDUD.

5% Sylvan Lane, Bank regulator faces backlash over comments on racism, THE HILL (June 14, 2018)
https://bit.ly/2VB1AN2.
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despite the fact that CIT terminated Otting shortly after then merger, Otting nevertheless
received his $24 million payoff.>

At yet another bank, Wells Fargo, compensation drove widespread fraud in many of its
business operations, including checking accounts, credit cards, car insurance, investment
accounts and more. One of the long-standing metrics for senior pay bonuses at the bank
was account growth. Wells Fargo wanted its customers to have not one or two, but as
many as eight (“go for gr-eight”) connections to the bank, such as a checking account, a
credit card, a mortgage and more.®?? Wells Fargo reported these account connections,
known as “cross-selling,” as a key indicator of how it could manage growth. When it
acquired other banks, such as Wachovia, its employees faced pressure to show how those
cross-selling numbers would continue to rise steadily. That satisfied shareholders who
might otherwise have been concerned that growth might lead to management
complications. And satisfied shareholders meant a rising stock price, and as a result
greater senior management pay. Public Citizen documented this decades-long dynamic
in “The King of the Cross-Sell and the Race to Eight.”% Internal whistleblowers alerted
their superiors and eventually the media that much of these cross-selling figures were
fabricated. Bank employees created fake accounts to meet quotas. Wells Fargo terminated
many of these line employees, but senior managers nevertheless retained their bonuses.
Eventually, the Consumer Financial Protection Bureau and the City Attorney of Los
Angeles brought charges for these fabrications and leveled a record fine.> When greater
scrutiny of the bank followed, even more abuses were revealed, and eventually, the CEO
resigned. The fruits from this fraud, amounted to $130 million in compensation for the
CEOQO, and millions more for other senior managers.%

Bankers are the poster boys for misbegotten pay. But they are not the only ones to cash in
on these misplaced incentives.

Health Care

The U.S. health system costs four times as much to run as the system in Canada.* There
is little debate that profiteering drives this expense. Part of that profiteering is the

51 Paulina Gonzalez & Sharon Kinlaw, Let’s Stop Wall Street Predators from Banking on Displacement,
TRUTHOUT (November 8, 2019), https://bit.ly/3bjtanb.

52 MICHAEL TANGLIS, PUBLIC CITIZEN, THE KING OF “CROSS-SELL” AND THE RACE TO EIGHT (September 2016),
https://bit.ly/2VwBrO0.

5 MICHAEL TANGLIS, PUBLIC CITIZEN, THE KING OF “CROSS-SELL” AND THE RACE TO EIGHT (September 2016),
https://bit.ly/2VwBrO0.

5 MICHAEL TANGLIS, PUBLIC CITIZEN, THE KING OF “CROSS-SELL” AND THE RACE TO EIGHT (September 2016),
https://bit.ly/2VwBrO0.

5% Matt Egan, Wells Fargo CEO walks with $130 Million, CNN (October 13, 2016), https://cnn.it/3bjDyez.

% Melissa Healey, U.S. health system costs four times more to run than Canada’s single-payer system, LOS ANGELES
TIMES (January 7, 2020), https://lat.ms/2R[jMBw. https://www.latimes.com/science/story/2020-01-07/u-s-
health-system-costs-four-times-more-than-canadas-single-payer-system
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extraordinary CEO and senior manager pay in the health care industry. For example, the
CEO of Regeneron Pharmaceuticals pocketed $118 million in 2018. The CEO of HCA
Healthcare took in $109 million, the Pfizer CEO made $47 million, and the Humana CEO
took in $27 million.*” Just these singular annual payments are enough not only to secure a
luxurious future for these CEOs, but also their offspring, with no need ever to work again.
Yet these CEOs will undoubtedly receive similar windfalls in future years, as well. Below
these CEOs are countless other senior executives who also receive millions of dollars
annually. These are the routine paychecks financed by the high prices that average
Americans pay for health insurance, co-pays and for care services.

In 2016, the U.S. spent 17.8 percent of its gross domestic product (GDP) on healthcare.
Other countries’ spending ranged from a low of 9.6 percent of GDP in Australia to a high
of 12.4 percent of GDP in Switzerland.® A sizeable amount of this difference in spending
finds itself in the bank accounts of health provider business. Drug pricing, surprise billing
and the opioid crisis demonstrate the problem of misplaced pay incentives in the health
care industry.

Drug Pricing

The high cost of prescription medicines in the U.S. demonstrates how profiteering
subordinates health care results. Since 1996, pharmaceutical corporations
have increased the list price of a vial of insulin from $21 to over $275.% For example,
patients with serious diabetes can pay $3,000 a month for insulin in the United States. In
Canada, the comparable bottle of insulin costs $21.° Drug price gouging is all too
common. Corporations abuse their monopolies to jack-up prices. As a Public Citizen
commentary noted, “Pharma CEOs get rich, patients die rationing insulin.”e

In the notorious case of Martin Shkreli, who founded Turing Pharmaceuticals in 2015,%
certain drug prices were raised a thousand-fold. Through Turing, for example, Shkreli
purchased the rights to Daraprim. The drug had been developed decades before Shkreli
acquired it, meaning Turing spent no money developing it. According to a congressional
committee, he “purchased it for the purpose of increasing the price dramatically and
making hundreds of millions of dollars by exploiting its existing monopoly before any

5 Bob Herman, Health care CEOs took home $2.6 billion in 2018, Axi0s (May 16, 2019), https://bit.ly/3evPCvg.

5 Lisa Rapaport, U.S. health spending twice other countries” with worse results, REUTERS (March 13, 2018),
https://reut.rs/2xAUnmE.

% Carolyn Johnson, Why Treating Diabetes Keeps Getting More Expensive, WASHINGTON PosT (Oct. 31, 2016)
https://www.washingtonpost.com/news/wonk/wp/2016/10/31/why-insulin-prices-have-kept-rising-for-95-
years/

% Emily Miller, U.S Drug Prices vs. The World, DRUG WATCH (January 25, 2018), https://bit.ly/3acyMy?9.

¢t Pharma CEOs Get Rich, Patients Die Rationing Insulin, Public Citizen (website viewed July 17, 2020)
https://www.citizen.org/article/pharma-ceos-get-rich-patients-die-rationing-insulin/

62 Arlene Weintraub, Gadfly Pharma Investor Shkreli Starts Anew After Ousting from Retrophin, FORBES (February
27,2015), https://bit.ly/3ajjkjO.
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competitors could enter the market.”® Shkreli’s motives were transparent. For example,
on May 27, 2015, after progressing on the purchase of Daraprim, he emailed his board
chair: “Very good. Nice work as usual. $1bn here we come.”® On August 27, 2015, Shkreli
sent an email to another contact, writing: “I think it will be huge. We raised the price from
$1,700 per bottle to $75,000 ... So, 5,000 paying bottles at the new price is $375,000,000 —
almost all of it is profit and I think we will get 3 years of that or more. Should be a very
handsome investment for all of us.” On Sept. 17, 2015, a senior Turing manager referenced
a single purchase order for 96 bottles of Daraprim at $75,000 per bottle—an amount that
nearly totaled the full annual revenues of the drug’s previous owner. She wrote: “Another
$7.2 million. Pow!”®

Unfortunately, the problem wasn’t unique to Shkreli. Many companies follow a similar
business model. Consider Allergan, for example, a corporation that has recently merged
with AbbVie. A Public Citizen report noted that “[A] closer examination of the
corporation’s record reveals a catalogue of abuses, showing just how deeply the
pharmaceutical industry business model is broken” Allergan “has repeatedly used
dubious tactics to boost profits — from paying off its competitors, to gaming the patent
system, to hiking the prices of old medicines.” Recently, “Allergan has entered settlements
for a billion dollars over its anticompetitive conduct and remains enmeshed in several
other lawsuits, with possible legal exposure for billions more. Between 2006 to 2012, its
former subsidiary sold 26 billion opioid pills, more than 80 for every American.”®

Critics, including the firm’s own shareholders, lambasted compensation plans for leading
to these legal costs. One institutional investor highlighted the “stunningly excessive level
of management compensation.”®” One Allergan CEO was “lined up to receive $38.7
million in compensation” as a golden parachute, according to a media account. ® In 2019,
the CEO received $9.2 million in compensation. This included more than $6 million worth
of stock options.*® Stock option value follows the price of the stock, which increases with
increased profits. The profits per share can be increased by reducing the number of shares,
which Allergan accomplished through share buybacks. The board of directors, which

6 Memorandum Re Documents Obtained by Committee from Turing Pharmaceuticals, Committee on
Oversight and Government Reform, 114 Cong. (2016), https://bit.ly/2yjGRn].

¢ Memorandum Re Documents Obtained by Committee from Turing Pharmaceuticals, Committee on
Oversight and Government Reform, 114 Cong. (2016), https://bit.ly/2yjGRn].

¢ Memorandum Re Documents Obtained by Committee from Turing Pharmaceuticals, Committee on
Oversight and Government Reform, 114 Cong. (2016), https://bit.ly/2yjGRn].

66 ZAIN Rizv1, PUBLIC CITIZEN, BY ANY MEANS NECESSARY: HOW ALLERGAN GAMED THE SYSTEM TO RAISE DRUG
PRICES AND FLOOD THE COUNTRY WITH PILLS (January 2020), https://bit.ly/2KfEgxA.

¢ David Tepper on behalf of APPALOOSA LP, Letter to Allergan (Feb. 19, 2019),
https://tinyurl.com/qwnvrmd.

6 Carly Helfan, Pharma Allergan CEO Saunders lines up for $39M parachute after AbbVie buy, FIERCEPHARMA
(Aug. 14 2019), https://tinyurl.com/uyméu4h.

% Allergan, Proxy Statement, SECURITIES AND EXCHANGE COMMISSION (2020)
https://www.sec.gov/Archives/edgar/data/1631650/000156459019011278/aimt-defl4a 20190523.htm
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approves executive compensation, is also paid, in part, in stock options. Approximately
half of the more than $300,000 that each receives comes from stock-based compensation.™

A Senate committee investigated the Shkreli case as part of a broader problem with
escalating drug prices.

Sen. Claire McCaskill, then a Democratic senator from Missouri, concluded: “What we’re
seeing in these cases is Wall Street having turned its eye to healthcare because it has
realized that here is a commodity, a product, with a stubbornly inelastic demand. Yes,
there is a price for everything at which people will no longer be able to pay for a product.
But what some investors have realized, much to their delight, is that they can keep
squeezing the very people who depend on these drugs in order to line their own pockets.
This is disturbing. If this new breed of pharmaceutical companies is where our
pharmaceutical industry is headed, we are in big trouble.””* Shkreli was subsequently
convicted for securities fraud (not related to raising drug prices) and sentenced to seven
years in prison. 2%

Congress has investigated the connection between raising drug prices and winning
greater executive compensation. For example, a Senate committee reviewed the
connection between the pay of AbbVie Chairman and CEO Richard Gonzalez and the
sales of its arthritis treatment Humira. Since 2014, AbbVie has nearly doubled the price of
Humira. The drug now carries a list price of more than $60,000 per year. AbbVie has
aggressively kept low-cost biosimilar competition off the U.S. market.”?* In 2017, Humira
generated $18.3 billion in sales, a 14.6 percent increase from the previous year. Humira
sales accounted for about 65 percent of the company’s $28.1 billion in revenue. In turn,
this increase factored in “the compensation for AbbVie’s top executives,” according to one
account.”™ 7

70 Allergan, Proxy Statement, SECURITIES AND EXCHANGE COMMISSION (2020)
https://www.sec.gov/Archives/edgar/data/1631650/000156459019011278/aimt-def14a 20190523.htm

71 Press Release, United States Senate Special Committee on Aging, Sudden Price Spikes in Decades-Old Rx
Drugs: Inside the Monopoly Business Model (March 17, 2016), https://bit.ly/2wLtgfF.

72 Beth Mole, Shkreli stays in jail; Infamous ex-pharma CEO quickly loses appeal, ARS TECHNICA (July 19, 2019),
https://bit.ly/2wLtgfF.

78 Brendan Pierson, Martin Shkreli, Who Raised Drug Prices 5,000 Percent, Heads into Fraud Trial, SCIENTIFIC
AMERICAN (June 26, 2017), https://bit.ly/3bijUzz.

74 Berkely Lovelace Jr., Senate panel grills pharma CEO over executive bonuses and sales of AbbVie blockbuster drug
Humira, cNBC (February 27, 2019), https://cnb.cx/3esCnvr.

75 Berkely Lovelace Jr., Senate panel grills pharma CEO over executive bonuses and sales of AbbVie blockbuster drug
Humira, CNBC (February 27, 2019), https://cnb.cx/3esCnvr.

76 According to this account, “Humira sales are one of the company’s four main financial targets — along
with net revenues, operating margin and return on assets — that accounted for 60 percent of Gonzalez’s

short-term incentive plan. The plan pays out a cash award for each of the top five executives equal to up to
200 percent of their base salary, depending on if they meet the targets and other performance measures.”
Berkely Lovelace Jr., Senate panel grills pharma CEO over executive bonuses and sales of AbbVie blockbuster drug
Humira, cNBC (February 27, 2019), https://cnb.cx/34SIuWE.
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CEO Gonzalez received a total of $22.6 million for his performance in 2017, $4.3 million
of which was his cash bonus. The rest of his compensation was base salary and a mix of
stock, restricted shares and options. “This strikes me as problematic,” Sen. Ron Wyden,
(D-Ore.), noted. “Would you make a smaller bonus if you dropped the price of Humira?”
In response, Gonzalez acknowledged, “It is clear it would be a part of the evaluation.””

Opioid Crisis

The opioid crisis emerged from similar profiteering by senior managers. Opioids are a
class of strong, highly addictive painkillers. Before the 1980s, many doctors refrained from
prescribing such sustained pain killers following surgeries, deciding that the patient
would be better suffering some discomfort over the short-term rather than risk long-term
addition to pain killers. Then the opioid industry began to promote so-called scientific
studies claiming that the painkillers were not addictive.” ™ # It took decades before this
industry link was identified and disinterested research debunked the finding.®* As the
Centers for Disease Control and Prevention (CDC) summarized, “In the late 1990s,
pharmaceutical companies reassured the medical community that patients would not
become addicted to prescription opioid pain relievers, and healthcare providers began to
prescribe them at greater rates. This subsequently led to widespread diversion and misuse
of these medications before it became clear that these medications could indeed be highly
addictive.”®

But the faux findings were convenient to otherwise well intended caregivers. Private
insurance favored opioid treatments over more expensive therapies. Explained one
expert, “Most insurance, especially for poor people, won't pay for anything but a pill.”®

77 Berkely Lovelace Jr., Senate panel grills pharma CEO over executive bonuses and sales of AbbVie blockbuster drug
Humira, CNBC (February 27, 2019), https://cnb.cx/34SIuWE.

78 Subsequently, it was found that this research was unsound, and, moreover, funded secretly by the opioid
industry. Danny Hakim, Roni Caryn Rabin, and William Rashbaum, Lawsuits Lay Bare Sackler Family’s Role in
Opioid Crisis, NEW YORK TIMES, https://nyti.ms/2x]fGCIL

7 Richard D. DeShazo, Mckenzie Johnson, and Kathryn Rodenmyer, Backstories on the US Opioid Epidemic:
Intentions Gone Bad, and Industry Gone Rogue, and Watch Dogs Gone to Sleep, AMERICAN JOURNAL OF MEDICINE,
https://bit.ly/2wXvs]U.

8 For example, in 1980, a letter to the editor the New England Journal of Medicine reported that of 11,882
hospitalized patients treated with narcotics, less than 1 percent of them became addicted. The letter was
subsequently “uncritically cited” in 439 articles published in scientific journals. Richard D. DeShazo,
Mckenzie Johnson, and Kathryn Rodenmver, Backstories on the US Opioid Epidemic: Intentions Gone Bad, and
Industry Gone Rogue, and Watch Dogs Gone to Sleep, AMERICAN JOURNAL OF MEDICINE, https://bit.ly/2wXvs]U.
81 Richard D. DeShazo, Mckenzie Johnson, and Kathryn Rodenmyer, Backstories on the US Opioid Epidemic:
Intentions Gone Bad, and Industry Gone Rogue, and Watch Dogs Gone to Sleep, AMERICAN JOURNAL OF MEDICINE,
https://bit.ly/2wXvsJU.

82 Opioid Overdose Crisis, NATIONAL INSTITUTE ON DRUG ABUSE (February 2020), https://bit.ly/2RTn9WK.

8 Owen Amos, Why opioids are such an American problem, BBC NEwWS (October 25, 2017),
https://bbc.in/3ezwaOl.
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In addition to opioids distributed through doctor prescriptions, an illegal market
developed.

In fact, opioids are addictive and are readily abused. In 2000, the CDC counted
approximately 8,000 fatalities from opioid abuse. By 2010, this grew to nearly 20,000
annually. In 2017, the figure surpassed 45,000.%

Subsequent litigation laid bare the financial motivations behind the promotion of opioid
sales by leading opioid manufacturers and distributors. The Sackler family, which owned
Purdue Pharma, reaped generous rewards from the opioid crisis, notably its flagship
brand OxyContin, which it introduced in 1996.

Even as the opioid crisis became widespread and well publicized, Sackler family members
looked to capitalize further. For example, in 2011 Sackler “family members peppered the
sales staff with questions about how to expand the market for the drugs.” One asked “if
they could sell a generic version . . . in order to ‘capture more cost sensitive patients.”

Explained one observer, “The pill is stronger than morphine and sparked the opioid crisis
that’s now killing® more than 100 people a day in America and has spawned millions of
addicts.”®” The family had helped fund the faux science, and marketed the additive drug
aggressively.® Said attorney Michael Moore, who led litigation against Purdue, “Greed is
the main thing. The market for OxyContin should have been much, much smaller, but
they wanted to have a $10bn drug and they didn’t tell the truth about their product.”® A
group of senators concluded that Purdue’s opioid marketing campaign, which accelerated
the epidemic, that has claimed an estimated 400,000 lives, grew from a “significant
incentive bonus compensation for [the CEO] for achieving ambitious opioid sales targets.”
The senators expressed concern that Purdue is using profits from selling more
prescription opioids to reward high-level employees with massive bonuses. %

Eventually, litigation concerning the company’s role in the opioid crisis led the firm to
declare bankruptcy. Even after that, high compensation did not abate. Even now, the
congressional critics say this bonus culture persists. For example, the CEO of Purdue

8 Linked from Overdose Death Rates. By National Institute on Drug Abuse (NIDA). Data source is CDC's
searchable database, called CDC Wonder. 2002-2015 chart. 2002-2017 chart

8 Danny Hakim, Roni Caryn Rabin and William K Rashbaum, Lawsuits Lay Bare Sackler Family’s Role in
Opioid Crisis, NEW YORK TIMES (April 1, 2019), https://nyti.ms/2VKUfRn.

8 Opioid Overdose Statistics, CENTER FOR DISEASE CONTROL, https://bit.ly/2XPDU91.

87 Joanna Walters, Meet the Sacklers: feuding over blame for the opioid crisis, THE GUARDIAN (February 13, 2018),
https://bit.ly/2VDkhle.

8 Barry Meier, In Guilty Plea, OxyContin Maker to Pay $600 Million, NEW YORK TIMES (May 10, 2007),
https://nyti.ms/3ak]Byh.

% Joanna Walters, Meet the Sacklers: feuding over blame for the opioid crisis, THE GUARDIAN (February 13, 2018),
https://bit.ly/2VDkhle.

% Press Release, Office of Senator Tammy Baldwin, Baldwin, Colleagues Call on Purdue Pharma to Cancel $1.3
Million Bonus For CEO (December 17, 2019), https://bit.ly/3eBeWjw.
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received a $1.3 million incentive bonus payment even though he “is a named defendant
in multiple lawsuits, which allege he personally designed Purdue’s intentionally
deceptive opioid marketing campaign.” The senators noted that “the payment is based on
aggressive performance incentives similar to those used to encourage opioid sales.” In
conclusion, senators investigating the company argued, “By maintaining the aggressive
incentive plan for [the CEO], the Board is showing that it does not recognize the role the
incentive program played in accelerating the opioid crisis into a national tragedy”*

Purdue is not the only company where pay fueled pill pushing. McKesson has been one
of the largest distributors of opioids. Here, too, the CEO’s pay linked to hitting targets
related to distribution metrics. Even in a year when McKesson faced litigation stemming
from its role in the opioid crisis, the CEO received a $4 million bonus for hitting financial
targets tied to distribution,®? in addition to a retirement package of $159 million.®
Eventually, McKesson settled with the Department of Justice for $150 million on charges
that it “failed to report suspiciously large orders of prescription opioids from its pharmacy
customers,” according one account..® The firm “is also contending with more than 1,000
civil suits across the U.S. related to its distribution of controlled substances.”®

Unsafe Mine Conditions

On April 5, 2010, a massive explosion at the Massey Energy Upper Big Branch coal mine
in West Virginia killed 29 miners. This was the deadliest mine disaster in 40 years. The
tragedy followed identification of ongoing, major safety violations at the mine. For
example, the Mine Safety and Health Administration (MHSA) reported that this mine
“had ‘repeated significant and substantial [safety] violations” in 2009 at 19 times the
national rate.”*” “These violations prompted 48 “withdrawal orders’ in which miners were
immediately pulled from affected portions of the mine until the problems were
corrected.”

%1 Press Release, Office of Senator Tammy Baldwin, Baldwin, Colleagues Call on Purdue Pharma to Cancel $1.3
Million Bonus For CEO (December 17, 2019), https://bit.ly/3eBeWjw.

92 ob Herman, More Lawsuits roll in against opioid makers, distributors, AX10S (January 5, 2018),
https://bit.ly/2VixoTZ.

% Joseph Walker, Longtime McKeeson CEO to Step Down, WALL STREET JOURNAL (Nov. 1, 2018),
https://on.wsj.com/3brzvNE.

% The CEO also reduced compensation for its Teamster truck drivers. Erika Fry, Big McKesson Shareholder,
Governance Experts Say the Crisis Should Have Cost the CEO Some Bonus Pay, FORTUNE (June 10, 2017),
https://bit.ly/2Vo6IUl.

% Joseph Walker, Longtime McKeeson CEO to Step Down, WALL STREET JOURNAL (Nov. 1, 2018),
https://on.wsj.com/2zdZVE91541112805.

%Joseph Walker, Longtime McKeeson CEO to Step Down, WALL STREET JOURNAL (Nov. 1, 2018),
https://on.wsj.com/2zdZVE91541112805.

%7 Howard Berkes, Massey CEO’s Pay Soared as Mine Concerns Grew, NPR (April 17, 2020),
https://n.pr/3eBE21N.

98 Id.
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In the years that these safety infractions mounted, leading eventually to this fatal disaster,
the Massey board awarded the CEO increased compensation. In 2009, Massey Energy
CEO Don Blankenship was paid $17.8 million, a $6.8 million raise over the previous year
and almost double his compensation package in 2007.* Blankenship also received
separate compensation package valued at $27.2 million at the end of 2009. Blankenship’s
pay was tied to production results—more coal with less expense that subordinated
safety.l® According to one MSHA inspector,’® “Management engaged in aggravated
conduct constituting more than ordinary negligence in that production was deemed more
important.”12 Blankenship was later convicted of conspiracy to avoid mine safety
standards.1®

The average annual wage of a coal miner in West Virginia is $68,000, according to the U.S.
Bureau of Labor Statistics.**

Air Safety

Boeing unveiled the 737 MAX commercial jet in 2016, then won certification from the
Federal Aviation Administration (FAA) in 2017. 1 In October 2018, one of the new aircraft
operated by Lion Air crashed into the sea shortly after takeoff from Jakarta, Indonesia.
Five months later, in March 2019, a 737 MAX operated by Ethiopian Airlines crashed after
takeoff from Addis Ababa, Ethiopia. In both cases, all passengers and crew perished,
numbering 346 in total.’® Authorities grounded that model of plane after they determined
that a built-in system caused theses planes to nose-dive unless pilots took preventive
measures. Those preventive measures, however, were omitted from the flight manuals
and crew trainings.’” Investigators found other problems with the manufacture and

2 Id.

100 The proxy statement details a formula for compensation that includes corporate earnings, productivity of
company mines, environmental violations and work time lost to injuries.

1""Howard Berkes, Massey CEO’s Pay Soared as Mine Concerns Grew, NPR (April 17, 2020),
https://n.pr/3eBE21N.

102 1.

103 Massey was purchased by Alpha Natural Resources in 2011. Alpha Natural gambled on a rising export
market. Its executives bet wrong. Instead, the firm found no buyers, closed more than half their mines.

David Roberts, What do you give executives who bankrupted a coal company and screwed over its retirees? Bonuses!
Vox (January 25, 2016), https://bit.ly/3eGZG4D. Senior executives, however, were well paid despite
mismanagement. Alpha CEO Kevin Crutchfield received $7.8 million in total compensation in 2014 and
senior officer Paul Vining received $4.5 million. Benjamin Storrow, U.S. Files Objection to Alpha Natural
Resources” Executive Bonuses, CASPER STAR TRIBUNE (Jan. 20, 2020),
https://bit.ly/2WIkAir.https://bit.ly/3e GZG4Da2

105 Press Release, Boeing, Baxter Prepares to Upgrade Infusion Pumps in the U.S. (March 9, 2017),
https://bit.ly/3cwaKzS.

106 Ethiopian Airlines flight to Nairobi crashes, deaths reported, AL JAZEERA ENGLISH (March 10, 2019),
https://bit.ly/3bui]BG.

107 Aircraft Accident Investigation Report - Update. Final Report (Aviation Division): PT. Lion Mentari Airlines;
Boeing 737-8 (MAX); PK-LOP, Tanjung Karawang, West Java, 29 October 2018 (PDF). (October 25, 2019)
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government certification of the plane. For example, Boeing management itself played an
oversized role in the approval process by the FAA.*® These managers “prodded” the FAA
to “speed the process.” Part of this included “minimizing MAX pilot transition training,”
which “was an important cost saving for Boeing’s airline customers, a key selling point
for the jet.” To speed the process, pilots trained on iPads rather than flight simulators.1®
A senior manager told Congress!’ that he warned management that “Boeing was
prioritizing production speed over quality and safety.”!!!

Observers have explored the connection to executive compensation metrics. “Operating
cost management” as well as “on-time delivery” figured as key drivers of the CEO
bonus.’? Rep. John Garamendi, (D-Calif) said to the Boeing CEO at a congressional
hearing, “You have a systemic problem in your company. You are pushing profits over
quality and safety.”?

On the Boeing board, which structured this CEO bonus plan that prioritized delivery
speed and cost reduction, none of these directors were pilots or engineers by training. The
most common qualification was a background in finance.!** It is not clear how well
equipped these directors were to understand, let alone anticipate, the mistakes leading to
the 737 MAX crashes. However, they did approve their own pay, which was roughly
$300,000 each, annually.'** ¢ Even with the fatal crashes and identification of operational
deficiencies, the board awarded the CEO a $62 million final bonus. Relatives and
acquaintances of crash victims said they were “sickened” by the payout. Said one, “He
presided over a profit-obsessed corporate culture that led the company to cut corners.”

https://bit.ly/34NFMKkS.

108 Dominic Gates, Flawed Analysis, failed oversight: How Boeing, FAA certified the suspect 737 MAX flight control
system, SEATTLE TIMES (March 21, 2019), https://bit.ly/2KgaU?2i.

10 Jack Nicas, James Glanz, and David Gelles, In Test of Boeing Jet pilots Had 40 Seconds to Fix Error, NEW YORK
TimMES (March 25, 2019), https://nyti.ms/2KmdB29.

110 Dominic Rushe, FAA let Boeing 737 Max continue to fly even as review found serious crash risk, THE GUARDIAN
(December 11, 2019), https://bit.ly/354k63t.

Dominic Rushe, Boeing: internal emails reveal chaos and incompetence at 737 Max Factory, THE GUARDIAN
(January 10, 2019), https://nyti.ms/2KmdB29.

112 Boeing, As YOU Sow (March 27, 2019), https://bit.ly/2VulS8a.

113 David Shepardson, Boeing CEO pummeled on compensation, 737 MAX flaws at U.S. hearing, REUTERS
(October 30, 2019), https://reut.rs/3cxckRX.

114 Michael Hiltzik, Column: Boeing’s board shouldn’t escape blame in 737 Max scandal, LOS ANGELES TIMES (Jan.
3, 2020)

https://www.latimes.com/business/story/2020-01-03/boeing-board-bad-management

115 The Boeing Company’s filings with United States Securities and Exchange Commission (2015).
https://bit.ly/3eN6Aph.

116 Airbus CEO less well paid. Also did extensive compliance training. From: Airbus CEO’s exit package
excessive: French Minister, Reuters (April 2, 2019), https://reut.rs/3aRjYpi. CEO doesn’t take bonus.

Aime Pichhi, Boeing CEO Dennis Muilenburg said to decline his 2019 bonus after 737 Max Crashes, CBS NEWS
(November 5, 2019), https://cbsn.ws/3eDopXO.
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Said another, “Boeing executives should be walking away in handcuffs, not with millions
of dollars.”*

Cheating Investors

Senior managers have cut corners on mine safety, an airplane manufacture secured a
bonus based on reducing costs rather than ensuring safety, bankers engaged in reckless
banking to meet loan-making quotas, and drug makers hiked prices to increase the profits
that were tied to their pay. Another way to meet a quota that increases one’s pay: lie.
Managers might report sales that never were, or report reduced costs that did not occur.
In other words, a manager might “cook the books.” Among the victims of book-cooking
are investors who depend on authentic financial disclosures.

At the turn of the century, investigations uncovered book-cooking at dozens of
companies, such as Enron, World Com, Global Crossing, ¢ Tyco, Rite Aid, Adelphia, and
others.*® These fraudulent efforts led to a rise in stock prices, generating bonuses for
senior managers. In the year before its collapse, Enron paid $681 million to its 140 top
managers.'” This included $67 million to the CEO, and $47 million to the chief financial
officer. Both were later prosecuted.’* But investors eventually lost everything, buying
stock at a price in accord with the fabricated results, only to watch the stock price plunge
once those results proved illusory.

Compensation apparently blinded the Enron board. “Despite their apparent lack of
diligence, Enron board members paid themselves compensation that was among the
highest offered to any corporate directors in the country,” concluded a government
report. “Their compensation . . . was valued in 2000 at approximately $350,000 per
director—more than twice the national average.” Said one expert, “All of this
remuneration may have compromised the directors’ objectivity with respect to
management.”?

Wall Street analysts who might have questioned the surprising results at Enron and other
high-flying companies were also compromised by compensation schemes that
incentivized cheerleading over criticism, according to a Senate report. For example, their

117 Aaron Gregg, Plane crash victims’ families ‘sickened’ by fired Boeing CEO’s $62 million payout, THE GUARDIAN
(January 23, 2020), https://wapo.st/2xAPZol.

118Sarbanes-Oxley Act of 2002, Public Law 107-04, 116 STAT. 745 (2002), https://bit.ly/2x]BnCG.

119 Financial Oversight of Enron: The Sec and Private Sector Watchdogs, United States Senate Committee on
Governmental Affairs (October 7, 2002), https://bit.ly/3aiUlys.

120 David Teather, Enron paid out $681m to top executives, THE GUARDIAN (June 17, 2002),
https://bit.ly/2VWKi]d.

121 David Teather, Enron paid out $681m to top executives, THE GUARDIAN (June 17, 2002),
https://bit.ly/2VWKi]d.

122 Financial Oversight of Enron: The Sec and Private Sector Watchdogs, United States Senate Committee on
Governmental Affairs (October 7, 2002), https://bit.ly/3aiUlys.
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firms sought to retain business relations with the very firms the analysts covered, so they
received little benefit for criticizing them, and reward for praising them. 1%

At Tyco, two senior officers were indicted on charges that they reaped $600 million
through a racketeering scheme involving stock fraud, unauthorized bonuses and falsified
expense accounts.'?

For investors, cheating cost them value. In the case of Enron and other firms that declared
bankruptcy, the losses were total. The Enron employees who invested in the company
stock also lost. > At Tyco, the stock price collapsed from $63 at the height of its accounting
frauds to $7.1%

High pay goes hand-in-glove with book-cooking. One analysis of senior officers at 23
companies under investigation for accounting fraud found they received substantially
more compensation during the three years before the government opened these cases than
the average CEO at large companies. The average CEO pay was $62.2 million during for
these three years, 70 percent more than the average CEO pay for large companies.'?
Following exposure of the frauds, the investors suffered, and as those executives pocketed
a collective $1.4 billion, the share value of their firms declined more than 70 percent,
erasing $530 billion from investor savings.'?®

Compensation figures as a motivation for fraud across all companies. One review of all
fraud enforcement actions by the SEC during a 10 year period found that a manager’s
wish to increase compensation served as the most commonly cited motivation to falsify
results.'? The Public Company Accounting Oversight Board also found the same link,
noting that “incentives and pressures for executive officers to meet financial targets can
result in risks of material misstatement to a company's financial statements.” 13

123 Financial Oversight of Enron: The Sec and Private Sector Watchdogs, United States Senate Committee on
Governmental Affairs (October 7, 2002), https://bit.ly/3aiUlys.

124 Andrew Ross Sorkin, 2 Top Tyco Executives Charged with $600 million Fraud Scheme, NEW YORK TIMES (Sept.
13, 2002), https://nyti.ms/2z8fzAT.

125 Ellen E. Schultz, Enron Workers Face Losses on Pensions, Not Just 401 (k)s, WALL STREET JOURNAL (December
19, 2001), https://on.wsj.com/2VMdplF.

126 Floyd Norris, Tyco to Pay $3 Billion to Settle Investor Lawsuits, NEW YORK TIMES (May 16, 2017),
https://nyti.ms/2VCcyQOQO.

127 Sarah Anderson, CEOs Cook the Books, Skewer the Rest of Us, INSTITUTE FOR POLICY STUDIES (August 26,
2002), https://bit.ly/2XSNJFS.

128 Sarah Anderson, CEOs Cook the Books, Skewer the Rest of Us, INSTITUTE FOR POLICY STUDIES (August 26,
2002), https://bit.ly/2XSNJFS.

129 See M. Beasley, ]. Carcello, D. Hermanson, and T. Neal, Fraudulent Financial Reporting 1998-2007 An
Analysis of U.S. Public Companies, https://bit.ly/3eCgbiB.

130 At p. 2 https://bit.ly/3auR1zi.
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Stock Buybacks

Short of cooking the books, senior managers whose pay is linked to the stock price can
line their pockets by arranging for the repurchase of their companies” shares. When stocks
are bought back, the same earnings are allocated to a fewer number of shares, leading to
the value and price of each of these shares increasing along with stock-based manager
compensation. On the surface, a stock buyback represents a declaration of management
indolence. Firms issue stock to raise capital for growth, for the expansion of existing
production, or for the research and development of new products. When managers
repurchase stock, they are confessing they have no new promising ideas in which to
invest. Paradoxically, stock buybacks reward these lethargic executives since they raise
the stock price for managers who are paid in stock options. In other words, even though
the managers have not developed a better mousetrap, they secure the same bonus as if
they had.

The 2017 Trump tax giveaway law*** generated a windfall for all American corporations
by cutting the corporate rate by 40 percent. Trump officials claimed corporations would
trickle down profits by investing these new proceeds into more company assets, including
higher worker pay. Trump claimed the bill would generate an annual average pay raise
of $4,000.:2 Treasury Secretary Steven Mnuchin also claimed the increased economic
vitality would generate enough new tax revenue that the tax cuts would pay for
themselves. Unsurprisingly, one of this proved true.s 1

In the first quarter of 2018 alone, with the new tax law fully in force, American
corporations bought back a record $178 billion in stock.’* During this period, the market
hit record highs. When a corporation buys stock, it should be governed by the maxim that
applies to any investor: buy low, sell high. Yet because this frenzy of corporate stock
buybacks happened when the market was at a record high level, it contradicts any claim
that they were sound business decisions.

131 The law is officially known as the 2017 Tax Cuts and Jobs Act.

132 Joseph Zeballos-Roig, These 7 charts show Trump’s tax cuts still haven’t been the economic ‘rocket fuel” he
promised, 2 years after the fact, MARKET INSIDER (Dec. 22, 2019), https://bit.ly/2KIWNsg.

133 Key Facts: How Corporations Are Spending Their Trump Tax Cuts, AMERICANS FOR TAX FAIRNESS,
https://bit.ly/2Vp5ZCg.

134 Wage Growth Tracker, FEDERAL RESERVE BANK OF ATLANTA (April 15, 2019), https://bit.ly/3aqeFg4.

135 Talib Visram, Tax Cut Fuels Record $200 Billion Stock Buyback Bonanza, CNN.coM (June 5, 2018); see also
William Lazonick, Stock Buybacks: From Retain-and-Reinvest to Downsize-and-Distribute, Brookings Initiative
on 21st Century Capitalism (April 2015), at 2 (“Over the decade 2004-2013, 454 companies in the S&P 500
Index in March 2014 that were publicly listed over the ten years did $3.4 trillion in stock buybacks,
representing 51 percent of net income.”).
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Still worse, Commissioner Robert Jackson of the SEC found that corporate insiders were
inexplicably active sellers following a buyback announcement,** buttressing the concern
about possible manipulation. Commissioner Jackson observed,

“There is clear evidence that a substantial number of corporate executives today use
buybacks as a chance to cash out the shares of the company they received as executive
pay. We give stock to corporate managers to convince them to create the kind of long-
term value that benefits American companies and the workers and communities they
serve. Instead, what we are seeing is that executives are using buybacks as a chance to
cash out their compensation at investor expense.”*

In the CARES Act, Congress approved more than $500 billion in funds for corporate
America in the hopes that they would retain employees through the shutdown. These
funds were necessary, proponents explained, because these companies lacked the reserves
to keep workers on the payroll. Had these same firms not engaged in a spree of buybacks
just in the last three years, they might need taxpayer help. In the last three years,
companies in the S&P 500 repurchased $2 trillion worth of their own stock.:

Cutting Jobs

In some cases, CEOs might attempt to meet compensation-based goals by terminating the
employment of their workers.

One study found that CEOs receiving compensation below their peers are “significantly
more likely to announce layoffs in the subsequent year, relative to those receiving
compensation above their peers.”** CEOs paid at least 34% less than their peers each year
were four times more likely to order layoffs the following year, researchers found. Among
the firms that engaged in layoffs during the study period, the average initially
“underpaid” CEO eliminated 1,200 jobs, affecting an average of 7% of employees. As a
result of the layoffs, these “low-paid” CEO’s total compensation increased at an average
of $600,000 in the following year. * Complementing this finding, another study found
that CEOs of the 50 firms that have laid off the most workers since the onset of the

136 Comm. Robert Jackson, Speech at the Center for American Progress, SECURITIES AND EXCHANGE COMMISSION
(June 11, 2018). https://bit.ly/3czxyi2.

137 Comm. Robert Jackson, Speech at the Center for American Progress, SECURITIES AND EXCHANGE COMMISSION
(June 11, 2018), https://bit.ly/3czxyi2.

138 Matt Phillips, The Stock Buyback Binge May Be Ouver. For Now, NEW YORK TIMES (March 23, 2020)
https://www.nytimes.com/2020/03/24/business/coronavirus-stock-buybacks.html

139 F. Scott Bentley, Payoffs for Layoffs? An examination of CEO Relative pay and firm performance surrounding
layoff announcements, Wiley Connections (July 11, 2018), https://bit.ly/2Vos9Vq.

140 Carson Kessler, ‘Underpaid” CEOs Four Times More Likely to Lay Off Employees. Researchers Say, FORTUNE
(August 21, 2018), https://bit.ly/340dWUX.
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economic crisis in 2008 took home 42 percent more pay in 2009 than their peers at other
large U.S. companies.*

When Sears announced one mass layoff of 50,000 workers, the CEO accepted a 200 percent
pay hike.2 AT&T continued layoffs even as it amassed record profits, supercharged by
the Trump corporate tax giveaway. ¢ After terminating 12,000 workers following the tax
cut, the AT&T CEO received $29 million in compensation that year.** Bank of America
cut 5,000 jobs, also after the Trump tax cut.’s Bank of America’s board awarded the CEO
$26.5 million in compensation, a record for the firm.

Rewarding Mismanagement

In addition to awarding high pay for reckless banking, subverting health care, and the
manufacture of unsafe medicines, some executives receive astonishing pay for failing
spectacularly. In 2019, the bosses of Adam Neumann decided it was worth paying him
$1,700 million not to continue work at the firm he founded, a real estate venture called
WeWork. WeWork provides shared workspaces for technology startups. At its peak, the
firm maintained 280 locations in 86 cities across 32 countries. As a privately held firm, its
financial results were not public. When Neumann announced WeWork would sell its
shares to the public, it claimed a valuation of $47 billion. But when it released its financial
statements, it showed persistent losses, including a $2 billion loss in 2018. This stemmed
from “series of poor and avoidable decisions” by Neumann. Noted Sen. Tom Cotton (R-
Ark), WeWork “just laid off 2,400 workers at Christmas, 20% of its workforce, due almost
entirely to the incompetence, greed, and possible fraud and crimes of WeWork's founder,
Adam Neumann."* Its biggest private investor decided it was worth paying Neumann
$1.7 billion to separate him from the business.! 149

141 Roland Jones, CEOs lay off thousands, rake in millions, NBC NEWS (September 1, 2010),
https://nbcnews.to/2xIj7cl.

142 Sarah Anderson, Executive Excess 1994: Workers Lose, CEOs Win, INSTITUTE FOR POLICY STUDIES (April 29,
1994), https://bit.ly/3eBOuPO.

143 Michael Sainato, They re liquidating us: AT&T continues layoffs and outsourcing despite profits, THE GUARDIAN
(August 28, 2018), https://bit.ly/3ap690g.

144 John Binder, AT&T CEO Rakes in $29M Salary while laying off 12k Americans since tax cut, BREITBART (March
13, 2019), https://bit.ly/2VIVjVe.

145 Joseph Zeballos-Roig, These 7 charts show Trump’s tax cuts still haven't been the economic ‘rocket fuel” he
promised, 2 years after the fact, MARKETS INSIDER (Dec. 22, 2019), https://bit.ly/2KIWNsg.

14 Anders Melin and Lananh Nguyen, B of A Boosts Brian Moynihan’s Pay to Record $26.5 Million for Last Year,
BLOOMBERG (February 8, 2019), https://bloom.bg/3bAMgMY.

147 Meghan Morris, Arkansas senator blasts WeWork at hearing: Adam Neumann is the reason people in America are
open to socialism, BUSINESS INSIDER (December 10, 2019), https://bit.ly/2XSu6eC.

148 Rani Molla, Why WeWork founder Adam Neumann is getting $1.7 billion to leave the company he ran into the
ground, VOX (October 22, 2019), https://bit.ly/3ezqDat.

149 Sen. Cotton on WeWork: Meghan Morris, Arkansas senator blasts WeWork at hearing: Adam Neumann ‘is
there reason people are open to socialism’, BUSINESS INSIDER (December 10, 2019), https://bit.ly/2XSu6eC.
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In the 1990s, Walt Disney Corp paid Michael Ovitz a similar golden parachute to leave
the entertainment colossus. The firm paid him $100 million for ceasing his contributions
to the company.'*

A UnitedHealth CEO who’d “improperly” handled the firm’s stock options, was paid
$285 million to stop working for the firm. Board directors dissatisfied with a Home Depot
CEO paid him $223 million to retire. A CVS CEO who exposed the firm to a Federal Trade
Commission investigation received $185 million to leave the company.>!

Overpaid, underperforming CEOs aren’t uncommon, even if they aren’t forced out of
their company. In 2015, the corporate responsibility non-profit, As You Sow, began
publishing annual reports documenting this persistent perversion.*® For example, in a
recent report, it found that Fleetcor overpaid its CEO by 263%, compared with S&P 500
CEOs who produced the same level of performance. Shareholders appeared to agree with
the As You Sow findings, with 86% voting against his pay package, 1% %

Looting by Private Equity

Private equity (PE) partners, or Wall Street financiers who purchase companies, have
caused damage to sectors beyond the health care industry discussed above. Critics claim
that the private equity business model is to strip assets from companies that they acquire
and then ransack. In many cases, the private equity partners make money personally even
when their investors may lose, and their target firms declare bankruptcy.

In the year before PE consortium KKR, Bain Capital and Vornado bought Toys ‘R Us, the
firm reported profits and was valued at $7.5 billion. But the financiers loaded the firm
with debt and drained the firm with PE management fees. Eventually, Toys ‘R Us declared
bankruptcy. That wiped out the investment clients of the PE consortium, and reduced the
value of debt for the lenders. (Thousands lost their jobs.) Observers noted, however, that
the consortium “managed to make money despite not creating — and, in fact, destroying
— value.” Some of this came from $185 million in “advisory services” paid to the
consortium. In addition, the three companies collected $8 million in “expense fees,” $128

15 Kim Masters, “"Deposed: The strange hiring and firing of Michael Ovitz”, SLATE (August 16, 2004).

151Garrett Parker, 10 of the Largest Golden Parachutes CEOs Ever Received, MONEY INC. (2016),
https://bit.ly/2VCvhMS.

152 The 100 Most Overpaid Ceos of 2019, As You Sow, https://bit.ly/2xNIH14.

153 Chris Matthews, Here’s one ranking of the 25 most overpaid CEOs in the S&P 500, MARKET WATCH (Feb. 23,
2019), https://on.mktw.net/3cwlGNU.

154 Public perception of CEO pay —David F. Larcker and Brian Tayan, Pay for Performance...But Not Too Much
Pay: The American Public’s View of CEO Pay, HARVARD LAW SCHOOL FORUM OF CORPORATE GOVERNANCE,
https://bit.ly/3cKjrXB.
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million in “transaction fees,” and $143 million in interest on loans they had made to Toys
‘R Us. The total from these various fees, despite the bankruptcy: $464 million.:

Toys ‘R Us is not the only retail chain that has been a conspicuous PE victim. Since 2015,
seven major grocery chains bought by PE firms, collectively employing more than 125,000
workers, have filed for bankruptcy. The bankrupted PE-owned grocery chains
include A&P/Pathmark, Fairway, Tops, Fresh & Easy, Haggen, BI-LO, Bruno’s, Winn-
Dixie, Fresco y Mas, Harveys, and Marsh Supermarkets. During this period, no
comparable publicly traded grocery chains declared bankruptcy. ** During a ten-year
period, retail firms bought out by PE accounted for a net 597,000 job losses, while the total
retail sector added more than one million jobs.*

Because private equity firms are private, they are not subject to public disclosure of
payments to senior managers. Generally, managers collect 2 percent of the funds under
management, and 20 percent of any profits generated by the investments.** 1 When their
investments go bust, bankruptcy documents reveal that the PE firms can profit. For
example, one PE firm bought grocer, BI-LO in 2005 in a leveraged buyout, meaning the
purchase was essentially funded after the change of control by requiring the grocer to take
on debt to repay their investors. This ran the company into bankruptcy by 2009. After
negotiating reduced payments to its creditors, the firm emerged from bankruptcy in 2010.
After failing to sell the firm again, the PE firm loaded the company with more debt, using
the proceeds to pay itself dividends. From 2011 to 2013, those dividends totaled $839
million. After a few more fee-generating moves, such as forcing the sale of real estate to
insiders and then requiring the grocer to pay inflated rents, the grocer entered bankruptcy
again. % As one critic concluded, “Is it possible for a private equity fund to make money

1% Eileen Applebaum, Written Testimony for Congressional Hearing Entitled “America for Sale? An
Examination of the Practices of Private Funds” (November 19th, 2019), https://bit.ly/2ROM3pQ.

156 Eileen Applebaum, Private Equity Pillage, CENTER FOR ECONOMIC AND POLICY RESEARCH (Mary 27, 2019)
https://cepr.net/report/private-equity-pillage/

157Consortium, How Wall Street Firms are Pillaging American Retail, PRIVATE EQUITY STAKEHOLDER PROJECT, ET
AL (July 2019), https://bit.ly/2VPpgw?2.

158 Eileen Applebaum, Written Testimony for Congressional Hearing Entitled “America for Sale? An
Examination of the Practices of Private Funds” (November 19th, 2019), https://bit.ly/2ROM3pQ.

1% “Managing partners/CEOs make an average base salary of around $1.2 million, combined salary and
bonus of $2.4 million (based on answers from 56 firms) and carried interest distribution of about $1.8 million
(based on 26 firms).

Senior partners make an average of $867,400 and an average of about $1.3 million of salary and bonus
(based on 51 firms), and almost $2 million of carry distribution (based on 27 firms).

Going down a few steps, associates make an average of $135,500 in salary and $226,500 in salary and bonus
(across 40 firms). Principal and VP level pull in an average of $311,300 in salary, $543,300 in salary and
bonus (across 53 firms), and $319,500 in carry distribution (across 16 firms).”

Private equity CEOs paid about the same as public company CEOs:

David I. Walker, Executive Pay Lessons From Private Equity, BOSTON UNIVERSITY LAW REVIEW
https://www.bu.edu/law/journals-archive/bulr/documents/walker.pdf.

160 Eileen Appelbaum and Rosemary Batt, Private Equity Pillage: Grocery Stores and workers at Risk, THE
AMERICAN PROSPECT (October 26, 2018), https://bit.ly/34R7Ym].
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without creating value?”¢! Or, “if company they have starved of resources goes broke,
they’ve already made their bundle.”62 12

Pay Gaps Exacerbating Income Inequality

Some economic phenomena are so obvious they are visible from space —think of how dark
North Korea appears in nighttime satellite photos, evidence of its lack of development.
Similarly, the steady concentration of income and wealth with senior managers has
hollowed out the middle class and impoverished those already at the bottom in
dimensions clear from any graphic.

Share of Pre-Tax Income 1962-2014 Share of After-Tax Income 1962-2014
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Source dato: Piketty, Saez, Zucmon Source date: Piketty, Soez, Zueman

Income Share by Income Group Mean Income by Income Group

e s e

Source: Federal Reserve

As noted above, the fruits of productivity, as defined by wages, from World War II to the
early 1970s was spread evenly among workers. Since the 1970s, that changed. Productivity
continued to increase; workers produced more value for each hour worked. But the fruits
of that labor did not go to average workers; it went to senior managers, namely the 0.1
percent at the top.*¢

161 Eileen Applebaum, Written Testimony for Congressional Hearing Entitled “America for Sale? An
Examination of the Practices of Private Funds” (November 19th, 2019), https://bit.ly/2ROM3pQ.

162 Eileen Appelbaum and Rosemary Batt, Private Equity Pillage: Grocery Stores and workers at Risk, THE
AMERICAN PROSPECT (October 26, 2018), https://bit.ly/34R7Ym].

163 Pension funds cling to the hope of high yields despite the reality that half the PE funds launched since
2006 have not beaten the stock market and many more have failed to provide returns high enough to
compensate for the added risk of these illiquid investments.) Eileen Appelbaum and Rosemary Batt, Private
Equity Pillage: Grocery Stores and workers at Risk, THE AMERICAN PROSPECT (October 26, 2018),
https://bit.ly/34R7Ym]1.

164 Wealth Inequality in the United States, Inequality.org, https://bit.ly/2SfoA1E.
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In 2018, the wages of all America’s 144 million workers totaled $7.3 trillion. The top 5
percent, or 7 million workers, received $2.1 trillion, or nearly a third of all wages received
by all Americans. That means the best paid person out of 20 received almost a third of all
the wages.'® The best paid 1 percent of Americans earn more than 20 percent of all
income. 66

Concentration of wages at the top also allows the best earners to invest and make even
more money. According to the Urban Institute, from 1963 to 2016, families near the bottom
of the wealth distribution, that is, those in the lowest 10th percentile of wealth, went from
having no wealth on average to being about $1,000 in debt. Contrast this with families
near the top, with more wealth than the other 90 percent, who enjoyed a fivefold increase
in their wealth. Those in the top 1 percent experienced a seven-fold wealth increase.'

Most Americans have no savings, no investments, and therefore make no money from
investments. Investment income for the richest 10 percent makes up about 20 percent that
group’s income. Half of all stocks are owned by the richest 1 percent of Americans.¢

In 1963, families near the top (99th percentile) held six times the wealth ($6 for every $1)
of families in the middle. By 2013, top families had 12 times the wealth of families in the
middle.'® For the top 1 percent, investments generate about 30 percent of income, a
sizeable amount, but the major source of income for this elite remains their salary.'” In
short, siphoning the fruits of productivity growth into the c-suite instead of giving
workers increased wages that they earned has led to exacerbated income inequality

What's wrong with income and wealth inequality? The rich have always been richer than
the poor. Why do worsening trends in inequality matter? The problems are many.
Massive gaps in income inequality insult basic fairness. The goal is not to keep people
from getting rich. The goal is that rich people should not be rich because working people
are paid less. Studies show a correlation between income inequality and higher crime
rates,’* especially in the face of conspicuous consumption by the rich.*’? Studies across

165 The Economic Policy Institute’s State of Working America Data Library., https://bit.ly/25d2sF9.

166 Wealth Inequality in the United States, Inequality.org, https://bit.ly/3bk7Ey].

167 Nine Charts about Wealth Inequality in America, URBAN INSTITUTE, https://urbn.is/2VGRpov.

168 Nine Charts about Wealth Inequality in America, URBAN INSTITUTE, https://urbn.is/2VGRpoV.
16Signe-Mary McKernan, Caroline Ratcliffe, and C. Eugene Steuerle, Wealth Inequalities, URBAN INSTITUTE,
https://urbn.is/2VNmUOQo.

170 Wealth Inequality in the United States, Inequality.org, https://bit.ly/3bk7Ey].

171 Christopher Ingraham, How Rising inequality hurts everyone, even the rich, THE WASHINGTON POsT (Feb.
6, 2018), https://wapo.st/3alpCzv.

172 Joe Pinsker, Does Inequality Cause Crime? THE ATLANTIC (October 23, 2014), https://bit.ly/34PcBx0.
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countries affirm the connection between crime and inequality.'”* Other researches find bad
health outcomes in areas with high income inequality.:™

Finally, income and wealth inequality are bad for the economy, even for the rich. Under
diminishing marginal utility theories, simply put, if income clots with the few at top, they
simply can’t spend all that money —circulate it—in the economy. There is only so much
haute cuisine they can consume in a day, only so many palaces that can be inhabited each
day, only so much entertainment that can be enjoyed at a time. Studies affirm that income
inequality leads to stagnating economic growth. 1516 Explained one scholar, “If you're a
billionaire owner of a retail or manufacturing company, you want people to be able to
afford the stuff you're selling. Henry Ford offered his workers high wages not out of any
altruistic impulse but because he wanted them to buy his cars.}”?

173 Pablo Fajnzylber. Daniel Lederman, and Norman Loayza, Inequality and Violent Crime, WORLD BANK,
https://bit.ly/2RPWMA.

174 Wealth Inequality in the United States, Inequality.org, https://bit.ly/3bk7Ey].

175Branko Milanovic, More or Less, INTERNATIONAL MONETARY FUND (September 2011), https://bit.ly/2KjzCI1R.
176 Andrew G. Berg and Jonathan D. Ostry, Equality and Efficiency, INTERNATIONAL MONETARY FUND
(September 2011), https://bit.ly/3eESAOu.

177 Christopher Ingraham, How rising inequality hurts everyone, even the rich, THE WASHINGTON PosT (Feb. 6,

2018), https://wapo.st/3alpCzv.; Ultra-Millionaire Tax, Elizabeth Warren, https://bit.ly/2xCsM40. ;
Bloomberg on rising wealth. Alexandre Tanzi and Michael Sasso, Richest 1% of Americans Close to Surpassing

Wealth of Middle Class, Bloomberg (Nov. 9, 2019) https://bloom.bg/34Rc2mh.; Dean Baker, Working Paper: The
Upward Redistribution of Income: Are Rents the Story?, CENTER FOR ECONOMIC AND POLICY RESEARCH (December
2015), https://bit.ly/2VKB6HG.; Facundo Alvaredo, Anthony B. Atkinson, Thomas Piketty, and Emmanuel
Saez, The Top 1 Percent in International and Historical Perspective, JOURNAL OF ECONOMIC PERSPECTIVES (Summer
2013); New York Times graphic shows: top 1percent earns more from earned than unearned income now.
Share of the Nation’s Income Earned by the Top 1 Percent, NEW YORK TIMES (October 25, 2011); Warren wealth
tax: Ultra-Millionaire Tax, Office of Senator Elizabeth Warren, https://bit.lv/2xCsM40.

Yes, the chance to grow rich might help motivate inventors and entrepreneurs, but at some point, the
returns are invisible. There’s no evidence that Bill Gates worked harder when an annual increase in value of
his Microsoft stock added billions of dollars to his net worth than when a down year actually reduced his
net worth. He might have worked harder during this rough year.

Polls show widespread support for a wealth tax. “A poll by Hart Research Associates (Oct. 1-6, 2019) shows
that Americans’ top priority regarding tax policy is making sure the wealthy pay their fair share. In addition,
voters embrace a wide variety of progressive tax policies to raise taxes on the wealthy or corporations but
show particularly strong support for a Millionaires Surtax — an additional 10-percentage point tax on income
above $2 million. Voters also say they are more likely to support candidates who favor higher taxes on the
wealthy and corporations in general, and the surtax in particular.” “Almost three in four voters (73%) would
support a proposal by Democrats to apply a 10% surtax on income above $2 million for married couples or
$1 million for individuals. The Millionaires Surtax has great appeal to key swing groups like independents
(76% support) and moderates (76% support). Even a majority of Trump voters (57%) and Republicans (53%)
favor the policy, despite its being identified explicitly as a Democrat ”--Millionaires Surtax: A Winning Issue
in 2020, MILLIONAIRES SURTAX, https://bit.ly/3bDeRKe.
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Exploiting the Pandemic

The spring 2020 voluntary shutdown of the American and global economics tore the scab
off the wound that is income inequality. Nearly half —about 40 percent—of American
adults wouldn’t be able to cover a $400 emergency with cash, savings or a credit-card
charge that they could quickly pay off, according to a Federal Reserve survey.}”® About
27% of those surveyed would need to borrow the money or sell something to come up
with the $400, and an additional 12% would not be able to cover it at all, according to the
report.t” This meant that many of the millions of people now without a job could not
afford basics—grocery, utilities, medicine, rent. Congress responded with a series of laws
granting funds to people. Of course, this swells the budget deficit that must be repaid
and/or financed for generations to come.

Meanwhile, profiteers scavenging the battlefield appear inevitable. In early May 2020, two
men from New England become the first people charged in the United States with
fraudulently applying for aid from the Payroll Protection Program (PPP), a part of the
CARES Act. The PPP is designed to help small businesses retain employees when they
lack normal business because of the coronavirus pandemic shutdown. The two allegedly
claimed to “have dozens of employees earning wages at four different business entities
when, in fact, there were no employees working for any of the businesses,” the Justice
Department said.!®

Drug companies are particularly well positioned to profit. In early July, 2020, drug-maker
Gilead today announced that 7mdesivir, a drug approved to treat COVID-19, will be
priced at $3,120 for a typical patient with insurance.!®* Public Citizen previously found
that public financial support for Remdesivir’'s development totals at least $70.5 million'®

178Report on the Economic Well-Being of U.S. Households in 2018, FEDERAL RESERVE (May 2019)
https://www.federalreserve.gov/publications/files/2018-report-economic-well-being-us-households-
201905.pdf

179Report on the Economic Well-Being of U.S. Households in 2018, FEDERAL RESERVE (May 2019)
https://www.federalreserve.gov/publications/files/2018-report-economic-well-being-us-households-
201905.pdf

18Dan Mangen, Coronavirus fraud: Two New England men are first to be charged with scamming small business loan
program, CNBC (May 5, 2020)
https://www.cnbc.com/2020/05/05/coronavirus-men-charged-with-fraud-over-cares-act-ppp-small-business-
aid.html

181 Joseph Walker, Covid-19 Drug Remdesivir to Cost $3,120 for Typical Patient, WALL STREET JOURNAL (June 29,
2020)

https://www.wsj.com/articles/covid-19-drug-remdesivir-to-cost-3-120-for-typical-patient-
11593428402?eType=EmailBlastContent&eld=d70f892c-5e30-41eb-a32¢-07769ec7da%a&tesla=y

182 The Real Story of Remdesivir, Public Citizen, (May 7, 2020)
https://www.citizen.org/article/the-real-story-of-remdesivir/?eType=EmailBlastContent&eld=3dcacba7-e847-
430d-8802-b2f5bf9d0976&eType=EmailBlastContent&eld=d70f892c-5e30-41eb-a32¢-07769ec7da%a
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through federal grants and clinical trials, and has pushed for Gilead to price the treatment
at $1 per day.'®

Some of the questionable activity takes place in plain view. Many publicly traded firms
with access to capital markets nevertheless applied for and accepted PPP funds. Shake
Shack took $10 million before returning it. Auto Nation took $77 million, Ashford
Hospitality Trust took $45 million and others took millions, many of them keeping the
funds.1e

The Federal Reserve has retained BlackRock, the world’s largest asset manager, to
facilitate some of its interventions. This raised questions that the Congressional Oversight
Commission (COC), one of the few safeguards in the CARES Act meant to ensure the
money goes where intended, should address. For example, BlackRock contracted with the
New York Federal Reserve Bank to provide management and advisory services to the
facility. The COC noted, “In that role, BlackRock employees will have access to material
non-public information. Per the contract, certain BlackRock executives with access to that
information will have the ability to provide “investment management, trading, and/or
advisory services to other clients with respect to securities. . . . They are also permitted to
provide ‘investment management, trading or advisory services” in any asset class and to
purchase investments for themselves in any asset class after a two-week cooling-off
period.” The COC asked: “Why is two weeks an appropriate cooling-off period? How will
any breaches of the non-public information be reported? What will be the discipline for
such breaches?”

In sum, the damages wrought by misbehaving managers, arguably in pursuit of lucre, are
vast and span virtually all industries. Bad pay practices cost lives, mean social chaos, and
must be reformed.

183 Gilead Should Price Remdesivir at $1 Per Day, PUBLIC CITIZEN (May 4, 2020)
https://www.citizen.org/news/gilead-should-price-remdesivir-at-1-per-
day/?eType=EmailBlastContent&eld=3dcacba7-e847-430d-8802-
b2£5bf9d0976&eType=EmailBlastContent&eld=d70£892c-5e30-41eb-a32c-07769ec7da9a

184 Kenny Herzon, Which Public Companies Have Returned Their SBA PPP Loans? ENTREPRENEUR (May 26, 2020)
https://www.entrepreneur.com/article/349848

185 The Second Report of the Congressional Oversight Commission, CONGRESSIONAL OVERSIGHT COMMISSION (June
18, 2020)

https://www.toomey.senate.gov/files/documents/Congressional %200versight%20Commission%20Report%
20(June%2018,%202020).pdf
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Il. Reforming Pay

To confront the myriad ills of incentive plans that cause income concentration to senior
managers which leads to widespread misconduct, the next Congress and president must
adopt an ambitious agenda of reform. Fortunately, many members of Congress and a
number of presidential aspirants have floated responsible, sensible solutions.

Reforming Corporate Pay Rules

Because of the tie between executive pay and financial industry risk-taking, the 2010 law
passed in the aftermath of the crash that caused the Great Recession, namely, the Dodd-
Frank Wall Street Reform and Consumer Protection Act, (Dodd-Frank) put in place some
protections to limit the harm from executive pay packages. But they were but the first
step, and Congress should mandate additional reforms.s

Say-on-Pay Director Accountability

Under Dodd-Frank’s Section 951, corporations must seek a shareholder vote on
compensation packages for CEOs. Unfortunately, the current vote is non-binding,
meaning that even if most shareholders disapprove, no changes are required. Because of
the limitations of Dodd-Frank, Congress must require that say-on pay votes be binding.
In addition, there should be an additional prod to ensure good pay packages. Where
shareholders oppose the package, the pay should revert to 20 times the median pay at the
company, and director compensation should be cut in half, a concept promoted by
economist Dean Baker. We also propose following the model pioneered in Australia,
where if 25 percent of shareholders oppose the pay proposal two years in a row, the board
must stand for re-election.'s”

Real Shareholder Choice of Board Members

Directors set executive pay, yet these directors don’t necessarily reflect shareholder
interests since there is no true election; shareholders only vote on one set of candidates.
We propose a ballot that shows multiple candidates for each position.'s® A shareholder or
group that holds $50,000 worth of stock in a company should be able to nominate at least
one candidate. The SEC has proposed to allow owners with 3 percent of the shares to
submit a limited number of candidates, however that is far too high a level at most large

186 See Section 951 of Dodd-Frank.

187 Matt Orsagh, Say on Pay in Australia: Two Strikes and You're Out, CFA INSTITUTE (September 26, 2012),
https://bit.ly/3cHFTR1.

188 Proxy Access, COUNCIL OF INSTITUTIONAL INVESTORS, https://bit.ly/2WI1DXw6.
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companies, for example, it would require holders of Apple Inc.to own $3 billion worth of
stock.'® Average investors need a mechanism to promote director accountability.

Worker Boards of Directors

Sen Elizabeth Warren (D-Mass) has introduced the Accountable Capitalism Act, which
requires corporations with an annual revenue of more than $1 billion to allow employees
to pick at least 40 percent of board members.' In a recent poll of likely U.S. voters, 52
percent were supportive of putting workers on boards of large corporations and only 23
percent were opposed.!”! Sens. Tammy Baldwin (D-Wis.) and Cory Booker (D-N.J.) have
advanced similar proposals.’*? In at least a dozen European countries, workers have the
right to representation in their company’s top administrative and management bodies.
This has had a moderating effect on CEO pay levels. In Germany, which has one of the
most highly developed systems for including workers in corporate decision-making,
average CEO pay levels, while hardly stingy, were less than half the U.S. average in 2016,
according to Bloomberg.

Reform Stock Buybacks

Buybacks drain capital that could be used for better employee pay or other investments
in physical assets. Before an SEC rule change in the 1980s, buybacks were rare, but now
they are an engine of escalating CEO pay.'”® Baldwin promotes the Reward Work Act
which bans buybacks altogether. It also requires that a third of board members be elected
by a firm’s employees.”* A bill authored by Sen. Bernie Sanders (I-Vt.) and Rep. Ro
Khanna (D-Calfi.) would prohibit buybacks where CEO pay exceeds 150 times that of the
company’s median pay. Senators Cory Booker (D-N.J.) and Bob Casey (D-Pa.) have
introduced the Worker Dividend Act that requires companies that buy back stocks to also
pay out a commensurate sum to all of its employees.’” The SEC should require that
shareholders approve buybacks, rather than directors.'® Finally, Congress should simply
ban executive stock sales during buybacks altogether.

189 Facilitating Shareholder Director Nominations, SECURITIES AND EXCHANGE COMMISSION,
https://bit.ly/2S7EY13.

19 Press Release, Office of Senator Elizabeth Warren, Warren Introduces Accountable Capitalism Act (August 15,
2018).

191 The New Progressive Agenda, DATA FOR PROGRESS, https://bit.ly/3cIEwBw.

192 Press Release, Office of Senator Tammy Baldwin, U.S. Senator Tammy Baldwin Leads Colleagues to Call for
Public Review of SEC’s Outdated Stock Buyback Rules, (June 29, 2018), https://bit.ly/2Y9IKyd.

19 Comm. Robert Jackson, Speech at the Center for American Progress, Securities and Exchange Commission
(June 11, 2018), https://bit.ly/3czxyi2.

194 Reward Work Act, S.2605 (2018), https://bit.ly/34RgRMLt.

1% Press Release, Office of Senator Cory Booker, Booker, Casey Introduce Bill Aimed at Corporate Short-termism,
Stock Buybacks, (March 7, 2018), https://bit.ly/3aCEXVA.

1% Lenore Palladino, Stock Buybacks: Driving a High-Profit, Low-Wage Economy, ROOSEVELT INSTITUTE (March
2018), https://bit.ly/3ax]n73.
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Defer Pay and Use it for Corporate Penalties

Following the 2008 financial crash, the Justice Department found widespread fraud.
However, prosecutors brought no charges against any senior individuals. Some officials
cited the complication of identifying culpable individuals but that left shareholders to
shoulder the fines. To improve compliance we call for the system advocated for by Willian
Dudley, then president of the New York Federal Reserve, which says that senior bankers
(such as the 2,000 most senior at JP Morgan) must defer a substantial portion of pay.*” If
the bank must pay a penalty, this pool is used to pay the fine instead of shareholder funds.
This will motivate managers to police one another.

Rep. Katie Porter (D-Calif.) sponsors a bill that calls on all corporations to sequester a
portion of compensation for their top five officers (or explain to shareholders why they
do not).

No Stock Options for Bankers

Structuring pay to motivate executives to take risks may be healthy for some firms, but it
can lead to disaster at banks. Bankers should not be paid in stock options. The European
Union introduced rules in 2014 to limit banker bonuses to no more than their annual
salaries, or up to 200 percent of annual salary with shareholder approval. The cap applies
to bankers in non-EU banks located in the EU, as well as senior staff (including Americans)
working for EU-based banks anywhere in the world. This reform aims to help counter the
“bonus culture” that encourages high-risk investing. European regulators are working to
crack down on some banks that have been circumventing the new rules by raising base
salaries and converting bonuses into “allowances.”

Here in the U.S., banker stock options should be banned. Short of that, they should be
limited as done in the EU. Or, they should at least be kept (and not cashed in) for at least
two years after retirement. This deters banking that yields short term profits at the
expense of long-term problems.

Ratio-linked Pay for Government Contracts and CARES Act aid

Policymakers should use the power of the public purse to incentivize narrower pay gaps.
Congress should ban contracts to corporations with extreme gaps or give preferential
treatment to firms with narrow gaps, as proposed in Rhode Island.! 1 Similarly, all
corporate welfare programs should be required to incorporate pay ratio guidelines in their
qualification standards. As a member of Congress, Rep. Mick Mulvaney (R-S.C.) authored

197 Bartlett Naylor, Decimate Wall Street, HUFFINGTON POST (December 22, 2014), https://bit.ly/2xWbI9W.

198 How Taxpayers Subsidize Giant Corporate Pay Gaps, INSTITUTE FOR POLICY STUDIES, (August 29, 2018),
https://bit.ly/2VTI3Yc.

199 Relating to Public Property and Works- State Purchases, 2017 S 0211, https://bit.ly/2yFNyRa.
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an amendment designed to prevent the U.S. Export-Import Bank from subsidizing any
U.S. company with CEO pay greater than 100 times median worker pay.?®

The prodigious aid granted by Congress under the CARES Act during the pandemic
should come with strict restrictions on executive pay. A House Financial Services
Committee draft capped CEO pay at aided firms to 50 times the median pay at the firm.

CEO Pay Limit for Firms in Bankruptcy

Executives should not be able to pocket huge bonuses after declaring bankruptcy and
cutting jobs and pensions. Policymakers should eliminate loopholes in existing law and
prohibit companies in bankruptcy from awarding “retention” bonuses.?’! For example, a
senior executive should not be paid a bonus unless the executive is offered the same or
higher pay from a potential new employer.

Private equity executives should not be allowed to take companies into bankruptcy and
simultaneously terminate employee pension benefits as a means of increasing their
personal pay. These executives should be barred from receiving any pension or pension-
like benefits unless pensions and severance funds for the workers of the operating
companies are fully funded.

CARES Act Conditions

When Congress approved the $2.3 trillion CARES Act, it contained essentially no
conditions on senior executive pay. It required only that certain airline and other
executives limit their compensation to $3 million and half of the amount above this $3
million they received in 2019. 22 There are no limits on pay for executives at other aided
firms.

Nearly 60 organizations have petitioned Congress for limits. CEOs of aided firms should
receive no more than 50 times the median of their employees’ pay. Senior executives
should have a sizeable portion of their pay sequestered for a “penalty pot.” If the firm is
found to have abused the aid or engaged in misconduct that requires it to pay a penalty,
taxpayers should not subsidize that penalty; the penalty pot from deferred executive
compensation would be used. This deputizes all senior executives to police one another,
since misconduct by any will impact them all. Further, buybacks should be banned,
corporation deductions for pay to any individual of more than $1 million should be
prohibited, and re-pricing options should be prohibited. Re-pricing is where the original

200 Robert Schroeder, Republican aims to block Export-Import aid to companies with hefty CEO pay, MARKET WATCH
(November 3, 2015), https://on.mktw.net/2VU6gfL.

201 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Public Law 109-8, 109th Congress,
https://bit.ly/2Y4ARW60.

202 See Title IV, CARES Act
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price where a bonus kicks in is lowered, such as in a major stock dip.2®® More than 100
House Democrats have called for similar reforms.2*

Reforming Pay Through Tax Laws

The tax code should not encourage excessive CEO pay while enabling wage growth to be
stifled for workers.2* There are many ways to address this problem.

Ratio-linked business tax rates

Sen. Bernie Sanders (I-Vt.) and Rep. Barbara Lee (D-Calif.) have sponsored legislation that
would raise corporate tax rates when the ratio of pay between the CEO and median paid
worker at a firm exceeds certain thresholds. Dodd-Frank required that all publicly traded
firms disclose the median pay, and the CEO’s pay as a multiple of the median pay. The
Tax Excessive CEO Pay Act would prompt corporations to curb high pay gaps by
imposing graduated taxes on top of the standard corporate rate for companies that pay
their CEO more than 50 times the pay of the median worker. The tax penalties would
begin at 0.5 percentage points and rise to 5 percentage points for firms compensating their
chief executives at more than 500 times the rate of their workers. A recent report by the
Institute for Policy Studies found that 80 percent of S&P 500 firms paid their CEOs more
than 100 times the pay of their median worker. Explained Sen. Sanders, ordinary workers
at some of the richest corporations are making “poverty wages” while corporate CEOs
make “hundreds—sometimes thousands—of times more.” “The last time I checked,
corporations got by just fine when CEOs made a million bucks a year —one-tenth of what
they make now. . .. . If America’s corporate boards can’t understand the absurdity of
paying their CEO friends—in one year—more than their workers will earn in a lifetime,

203 Petition to Limit Executive Compensation During Covid-19 Crisis, PUBLIC CITIZEN (April30, 2020
https://www.citizen.org/article/petition-to-limit-executive-compensation-during-covid-19-crisis/

204 Sarah Anderson, 100 House Democrats Call for Cap on CEO-Worker Pay Gaps at Bailed-Out Firms, Institute for
Policy Studies, (March 21, 2020) https://ips-dc.org/100-house-democrats-call-for-cap-on-ceo-worker-pay-
gaps-at-bailed-out-firms/

205 Sarah Anderson, 5 Ways to End Taxpayer Subsidies for CEO Pay, HUFFINGTON Post (February 8, 2017),
https://bit.ly/2VDpSpD.
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then the Tax Excessive CEO Pay Act will help them figure it out.” 26 27 Already, the city
of Portland, Oregon imposes a similar tax on firms that do business in the city.?®

Excise Tax on Excessive Pay

Former CEO and corporate board veteran Steven Clifford proposes a 100% tax on any pay
beyond $6 million.?® An excise tax can best restrain outrageous CEO pay.?** The concept
enjoys bipartisan support, and the recent Republican tax bill imposed a 21% excise tax on
CEO and other executive pay above $1 million at non-profit organizations.?* 22

A variation would be to impose such a 99 percent excise tax on any pay above 20 times
median pay, a ratio advocated by management expert Peter Drucker.?* Firms with median
pay of $50,000 could pay their CEO $1 million without having to pay the tax penalty.
These rates are higher than those proposed by leading progressives such as Rep.
Alexandria Ocasio Cortez (D-N.Y.) She would leave the current tax rates intact until the
individual took in more than $10 million. Beyond $10 million, the individual would pay
70 percent of this in tax.?4

Some point to the generous philanthropy of America’s wealthiest as a reason not to
impose taxes on executives. While they may not be paying high taxes to the government,
they are nevertheless providing support that benefits the public. In fact, the philanthropy
of the richest represents a modest share of their net worth. In 2018, Jeff Bezos, America’s
richest citizen, donated 0.1 percent of his wealth; Bill Gates, the second richest, contributed

206 Press Release, Office of Senator Bernie Sanders, Sanders, Lee and Tlaib Partner to Combat Outrageous CEO
Pay (November 13, 2019), https://bit.ly/2RUWOPR.

27 Previously, Rep. Mark DeSaulnier’s (D-Ca.) CEO Accountability and Responsibility Act (H.R. 6242)
would require firms with extreme gaps between CEO and median worker compensation to pay a higher
corporate tax rate than other corporations -- up to 3 percent more for those with ratios above 400 to 1.
Alternatively, economist Dean Baker has proposed that firms pay a 35 percent corporate tax rate (the
statutory rate before the Republican tax reform cut it to 21 percent) if they pay their CEO more than 20 times
that of the median paid worker.

Dean Baker, Restore Higher Tax Rates for Corporations That Can’t Contain CEO Pay, TRUTHOUT (November 26,
2018), https://bit.ly/2xb9mnm.

208 CEO-Worker Pay Resource Guide, Inequality.Org, https://bit.ly/2KmtUvS.

200 Roger Lowenstein CEO Pay Is Out of Control. Here’'s How to Rein it In, FORTUNE (April 19, 2017),
https://bit.ly/3eQZNuu.

210 Tax Implications of Executive Pay: What Boards Need to Know, HARVARD LAW SCHOOL FORUM ON CORPORATE
GOVERNANCE (April 28, 2020), https://bit.ly/3eTCdOt.

211 Ralph Nader and Steven Clifford, CEOs aren’t disclosing their real compensation. The pay gap is worse than you
think, USA TODAY (May 17, 2018), https://bit.ly/2Y2]C7r.

22 Lydia DePillis, Tax bill makes nonprofits millionaire execs, CNN BUSINESS (December 20, 2017),
https://cnn.it/2S7EEm.

213 John Hunter, Peter Drucker Advocated a Ratio of 20 to 1 for CEO to Average Worker Pay, THE W EDWARDS DEMING
INsTITUTE (February 5, 2015), https://bit.ly/2RIzRaR.

214 Matthew Frankel, Alexandria Ocasio-Cortez’s 70% Tax Plan: What All Americans Need to Know, THE MOTLEY
FooL (January 24, 2019), https://bit.ly/3bpH47h.
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2.6 percent; Warren Buffett 3.9 percent; Mark Zuckerberg 0.7 percent; Larry Ellison 0.0
percent. The balance of the richest 20 Americans averaged less than 0.5 percent.?

Limit Deduction of Pay Exceeding $1 Million

In 1993, Congress limited the deduction publicly traded companies can take for
compensation paid to their five senior executives to $1 million unless pay beyond this
threshold is tied to performance plans approved by shareholders. In the 2017 tax
giveaway law, in order to lower the total cost of the package, the performance provision
of this law was eliminated, demonstrating Republican support for closing this loophole.
However, the limitation still only applies to the top five executives. From here, we should
expand this deduction limit to all employees paid more than $1 million, at both public
and private companies that pay corporate taxes. (Some private companies” owners have
chosen to “pass through” income, meaning they pay tax at the individual rate and not as
a corporation.) At major banks such as JP Morgan, more than 2,000 individuals are paid
more than $1 million. Sens. Jack Reed (D-R.I.) and Richard Blumenthal (D-Ct.), and Rep.
Lloyd Doggett (D-Texas) have sponsored legislation that would generate an estimated $40.7
billion over 10 years.?

Cap CEO Pay at Nonprofit Organizations

Under the 2017 tax law, nonprofits that are subject to taxes may no longer deduct
executive compensation above $1 million off their federal taxes. This is a positive step, but
more could be done to ensure that taxpayers are not subsidizing excessive pay at these
organizations, which already received preferential tax status. Economist Dean Baker has
proposed for nonprofits to pay their executives less than $400,000 per year (the salary of
the U.S. president) as a condition of keeping nonprofit status for tax purposes. Another
approach would be to set the cap at no more than 20 times the pay of the organization’s
lowest-paid worker.

Reforming Private Equity Monitoring Fees

As explained above, many thriving major corporations are taken private by leveraged
buyout firms (LBO, or private equity firms). These LBO firms replace the equity with debt,
and then drain the firm with so-called monitoring fees.?” At the very least, these
monitoring fees should be treated as non-deductible dividends when private equity firm
partners are filing their taxes. Sen. Elizabeth Warren’s “Stop Wall Street Looting Act,”
(drafted with input from Public Citizen) would robustly reform private equity monitoring
fees along with addressing other problems private equity brings to investment

215

216 Stop Subsidizing Multimillion Dollar Corporate Bonuses Act, S. 1476, 113" Congress (2013-2014)
https://bit.ly/3bFVvEs.

217 Eileen Appelbaum and Rosemary Batt, Fees, Fees and More Fees: How Private Equity Abuses Its Limited Partner
and U.S. Taxpayers, RESEARCH GATE (May 2016), https://bit.ly/3eO7DVM.
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transactions. For example, private equity partners would not be able to pay themselves
any dividends from any acquired company for two years after the transaction. Also, the
partners would be responsible for repayment of some of the debt should they lead a target
firm into bankruptcy. 2#

Union Rights

As noted in the beginning of this report, the laws and protocols governing union
organizing and collective bargaining have eroded in the last century. Management can
intimidate workers who might otherwise join a union with little chance for
recrimination.?® Many states have “right to work laws,” allowing workers to enjoying the
benefit of union-won wages and benefits without joining the union and paying dues. As
a result, union membership rolls have dropped.

Ancillary laws must also be passed, such as making it easier for workplaces to unionize,
such as passing legislation that allows a union to be certified once a majority of employee
signatures have been obtained. Yes, many firms have outsourced work to low wage
countries. But the concentration of income at upper levels of management from the
diversion of gains from productivity shows that there is ample room from current,
domestic enterprises to pay better wages to average workers.

The Taft-Hartley Act, dubbed the “slave labor bill” by President Truman, whose veto the
Republican Congress overrode, banned secondary boycotts, where the union might ask
supporters to boycott a supplier or purchaser from the firm that is the primary problem
for the workers. It outlawed closed shops, where a firm could only hire union members.

To return to fairer organizing law, in the last two decades, unions have promoted the
Employee Free Choice Act. The bill would permit a union to gain a certification as the
authorized union to negotiate with an employer if the union officials gather signatures of
the majority of the workers. The Employee Free Choice Act would remove the current
power of the employer to request a supplementary, distinct ballot where more than half
of the employees have given their signatures already supporting the union.

The bill would also require employers and unions to go into binding arbitration in order
to produce a combined agreement within 120 days after a union has gained a majority of
worker signatures. The Employee Free Choice Act would stiffen penalties on employers

who discriminate against workers that express support for a union.? 2

218 The Stop Wall Street Looting Act of 2019, https://bit.ly/2VIKyex.

219 What to Expect from your Employer when you Organize, UFCW 1199 (website visited June 25, 2020)
https://ufcw1189.org/node/525

20Employee Free Choice Act of 2010, https://bit.ly/3eEObN6.

221 Sarah Anderson, For Dell’s Billionaire CEO taxing the ultra-rich is a joke, INSTITUTE FOR POLICY STUDIES,
https://bit.ly/2VrcTHv.
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Conclusion

Our survey of wayward corporate managers and associated compensation packages is
avowedly impressionistic. We invite scholars to test whether corporate managers now
engage in more intense misconduct because they now have the chance to secure much
more wealth that in decades past and accrue generational wealth that means none of their
heirs need ever work.

The American public supports pay reform. Polls affirm that Americans believe CEOs are
overpaid relative to their line workers.?? Over time, polls have shown shifting but always
strong support for limiting CEO pay.?® 24 Polls show widespread support for higher
income taxes and a wealth tax. One October 2019 poll shows that Americans’ top priority
regarding tax policy is making sure the wealthy pay their fair share. Another poll shows
strong support for an additional 10-percentage point tax on income above $2 million.??

Numerous lawmakers have introduced reforms.?® Even titans of industry agree. Warren
Buffett and Bill Gates agree on higher taxes.?” A group dubbed the Patriotic Millionaires
actively lobbies for reform.??

Those marking the 10th year since Congress approved Dodd-Frank this July should learn
from the reforms left unfulfilled. The pay frenzy that led to the 2008 crash rests fallow in
the hands of the Trump administration regulators, as it did with Obama’s bank overseers.
Those engrossed in the pandemic must not repeat this neglect. Now that trillions in
taxpayer dollars are leaving Washington, lawmakers must not let it fatten the bank
accounts of executives at those firms being aided. Limits must be placed, conditions
established. This is basic. Ideally, corporate America will learn that real pay reform will
be good for the entire economy, will lead to less misconduct, fewer workplace accidents,
and more sensible health care. Whether or not the love of money is the root of all evil,
CEOs have coveted it to the detriment of wider society.

222 The CEO-Worker Pay Gap, INSTITUTE FOR POLICY STUDIES (February 2019), https://bit.ly/2VoSyCI.

223 Frank Newport, Americans Split on Government Action to Limit Executive Pay, GALLUP (April 5, 2018),
https://bit.ly/34Rpiau.

24 From Gabriel Zucman, Triumph of Influence, Oct 2019.

225 Millionaires Surtax: A Winning Issue in 2020, MILLIONAIRES SURTAX, https://bit.ly/2VBd168.

226 Through 2020, Sarah Anderson, who directs the Global Economy Project at the Institute for Policy Studies
and is a co-editor of the IPS web site Inequality.org,??* has published an annual review of pay corruptions,
along with an authoritative complication of introduced legislation. Her 2019 report, for example, includes an
excellent reference section on the bills then active, See: Sarah Anderson, Executive Excess 2019, INSTITUTE FOR
PoLICY STUDIES (September 2019) https://ips-dc.org/report-executive-excess-2019/

27Emmie Martin, Warren Buffett and Bill Gates Agree That The Rich Should Pay Higher Taxes —Here’s What They
Suggest, CNBC (Feb. 26, 2019)
https://www.cnbc.com/2019/02/25/warren-buffett-and-bill-gates-the-rich-should-pay-higher-taxes.html
28Patriotic Millionaires website, PATRIOTIC MILLIONAIRES (website accessed June 26, 2020)
https://patrioticmillionaires.org/
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