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Energy Justice
Equity in both the social & economic participation in the energy system, 
while also remediating social, economic, and health burdens on those 
disproportionately harmed by the energy system.
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Why Utility Regulators Need To 
Address Energy Justice

• 44% of U.S. households—or 50 million families—are low-income. 
According to the U.S. Department of Energy’s Low-Income Energy 
Affordability Data Tool, the national average energy burden for low-
income households is 8.6%, three times higher than for non-low-income 
households. In some areas of the country, energy burden can be as high as 
30%. 

• This has only gotten worse under COVID, with a sharp rise in service
disconnections.

• Communities of color disproportionately bear the brunt of harmful 
emissions and fossil fuel infrastructure pollution.
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https://www.energy.gov/eere/slsc/low-income-community-energy-solutions


If You’re Not At The Table, You’re 
On The Menu

• Utility regulators are adjudicatory agencies, deliberating much like a 
court of law. They are limited to making decisions only based upon 
the facts presented before them in a proceeding.

• Energy companies and utilities have ample financial resources to hire
attorneys, expert witnesses and consultants to strengthen their case.
• In most instances, utilities can recover these regulatory costs from ratepayers!

In contrast, public interest organizations have scant resources, resulting 
in an unlevel playing field.
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Public Citizen Solution: Allow PUCT 
To Provide Intervenor Funding For 
Public Interest Advocates
Intervenor funding would provide qualifying public interest 
organizations the potential to obtain financial reimbursement of their 
staff resources, and legal & expert witness fees, and all other costs 
associated with their intervention at the PUCT.
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Ten U.S. States + FERC 
Authorize Intervenor Funding
• California is the gold bitcoin standard (CA Public Utilities Code § 1801-1807). 

The state awarded $12 million in compensation last year.
• Colorado § 40-6.5-105
• Idaho Title 61 Chapter 6 (61-617A)
• Maine Title 35-A, Part 1, Chapter 13 §1310
• Michigan § 460.6L-M establishes a Utility Consumer Participation Board that 

provides up-front grants
• Minnesota § 216B.16(10)
• New Hampshire § 365:38-a
• Oregon www.oregon.gov/puc/filing-center/Pages/Intervenor-Funding.aspx
• Wisconsin § 196.31
• New York doesn’t offer it in utility proceedings, but Article 10 of the Public 

Service Law provides intervenor funding for community organizations 
seeking to participate before the Board on Electric Generation Siting
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http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PUC&division=1.&title=&part=1.&chapter=9.&article=5
https://law.justia.com/codes/colorado/2017/title-40/public-utilities/article-6.5/section-40-6.5-105/
https://legislature.idaho.gov/statutesrules/idstat/title61/t61ch6/sect61-617a/
http://legislature.maine.gov/statutes/35-A/title35-Asec1310.html
https://www.revisor.mn.gov/statutes/cite/216B.16
https://law.justia.com/codes/new-hampshire/2019/title-xxxiv/chapter-365/section-365-38-a/
http://www.oregon.gov/puc/filing-center/Pages/Intervenor-Funding.aspx
https://docs.legis.wisconsin.gov/statutes/statutes/196/31


California is the gold bitcoin standard of 
intervenor funding

• California Public Utilities Code § 1801-1807
• Advocates can seek to recover legal, expert witness and any other reasonable 

costs associated with intervening.
• Fees are awarded if the advocate's “participation makes a substantial contribution 

to a commission order or decision”
• Substantial contribution is defined as: “substantially assisted the commission in the making 

of its order or decision because the order or decision has adopted in whole or in part one 
or more factual contentions, legal contentions, or specific policy or procedural 
recommendations presented by the customer. Where the customer’s participation has 
resulted in a substantial contribution, even if the decision adopts that customer’s 
contention or recommendations only in part, the commission may award the customer 
compensation for all reasonable advocate’s fees, reasonable expert fees, and other 
reasonable costs incurred by the customer in preparing or presenting that contention or 
recommendation.”

• Intervenor contribution determinations are made by the internal and independent 
Administrative Law Judges within the Public Utility Commission.
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http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PUC&division=1.&title=&part=1.&chapter=9.&article=5


The California state auditor determined the only 
administrative Weakness was that, because 
intervenors weren’t being compensated fast 

enough, they were being overpaid in late interest 
payment fees

THE STATE INTERVENOR FUNDING PROGRAM IS A HUGE SUCCESS

https://www.bsa.ca.gov/pdfs/reports/2012-118.pdf


Earlier this year, Oregon passed HB 2475, amending its existing 
intervenor funding to provide up to $500,000/year to advocates 

representing low-income households and EJ communities
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https://olis.oregonlegislature.gov/liz/2021R1/Measures/Overview/HB2475
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2475/Enrolled


Colorado Revised Statutes § 40-6.5-105
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Idaho intervenor compensation
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Maine Intervenor Compensation
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http://legislature.maine.gov/statutes/35-A/title35-Asec1310.html


Michigan statute § 460.6L-M

• Establishes a Utility Consumer Participation Board with 
members appointed by the Governor. The Board oversees 
a Utility Consumer Representation Fund, which can 
disburse reimbursement payments to public interest 
intervenors.
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Minnesota Statute § 216B.16(10)
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https://www.revisor.mn.gov/statutes/?id=216B.16


New Hampshire statute § 365:38-a
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http://www.gencourt.state.nh.us/rsa/html/XXXIV/365/365-38-a.htm


Wisconsin statute § 196.31
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http://docs.legis.wisconsin.gov/statutes/statutes/196/31


FERC Has Had Intervenor Funding Authority Since 
1978, But Hasn’t Established It—Until Now

Former U.S. Senator Howard Metzenbaum, Speaking On the Senate Floor, 
1978, About the Importance of Intervenor Funding for the Office of Public 
Participation:
For the first time, the Congress has assured the electric consumers of this 
country that their voice will be heard. And Mr. President, I should point out 
that not only will the consumer’s voice be heard, but the conference report 
provides that if the individual or individuals who “substantially contribute” to 
the ultimate determinations of the hearings may be compensated for their 
efforts. This is a great victory for the consumer, who will finally be able to 
compete on an even footing with the utility industry of this Nation. I would 
like to commend my colleagues on the Conference Committee for preserving 
this provision.
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But One Year After This Speech, Utilities Lobbied 
Congress and Inserted Language Defunding the Office

“None of the funds appropriated for Department of Energy 
activities by this Act shall be used to pay expenses of, or 
otherwise compensate, parties intervening in regulatory or 
adjudicatory proceedings funded in this Act.”
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https://www.utilitydive.com/news/ferc-just-established-an-office-of-public-participation-why-did-it-take-40/602612/


In 2016, Public Citizen Petitioned FERC To Create 
The Office—But The Commission Ignored It
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https://www.citizen.org/sites/default/files/public-citizen-ferc-public-participation-petition.pdf


On December 27, 2020 President Trump signed the FY2021 Omnibus and COVID Relief 
and Response Act (HR133). The accompanying joint House-Senate Appropriations 

Committee Report (Division D—Energy & Water) states:

“FERC is directed to submit to the Committees on Appropriations of both 
Houses of Congress not later than 180 days after enactment of this Act a 
report detailing how it will establish and operate the Office of Public 
Participation required under section 319 of the Federal Power Act, beginning 
in fiscal year 2022. As part of the report, FERC shall provide an organizational 
structure and budget for the office sufficient to carry out its statutory 
obligations. The report shall assume that funding for the Office of Public 
Participation will be derived through annual charges and filing fees as 
authorized by the Federal Power Act and the Omnibus Budget Reconciliation 
Act of 1986.”
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https://www.appropriations.senate.gov/imo/media/doc/Division%20D%20-%20Energy%20and%20Water%20Statement%20FY21.pdf


Office of Public Participation Statutory Requirements:

• Director serves a four year term, appointed by the Chair and confirmed by 
full Commission.

• The Director shall coordinate assistance to the public, including to persons 
intervening, participating or proposing to intervene in proceedings before 
the Commission.

• The Commission can provide compensation for reasonable attorney’s fees, 
expert witness fees, and other costs of participating in any FERC 
proceeding to any person whose participation substantially contributed to 
the approval, in whole or in part, of a position advocated by such person. 

• Such compensation may be paid only if the Commission has determined 
that—
• (A) the proceeding is significant, and
• (B) such person’s participation without receipt of compensation constitutes a significant financial 

hardship to him.
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The Office of Public Participation Doesn’t 
Change The Law Or Standards to Address 

Economic & Environmental Justice: It 
Simply Provides Direct Financial and 

Logistical Support To Give Communities 
Access to the Resources Needed to 

Meaningfully Participate And Contribute To 
On-the-record Proceedings
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Public Citizen Envisions Two Broad 
Functions of the Office of Public Participation

First, conducting extensive outreach and providing technical assistance to 
those representing the interests of consumers, environmental justice, climate 
and equity; tribes; labor unions; landowners and others impacted by 
infrastructure; and municipalities. 

Second, coordinating financial assistance, with FERC’s Administrative Law 
Judges conducting the award evaluation.

The only advocacy conducted by the Office is encouraging public participation at FERC. The Office 
will take no positions on tariffs or pipelines, other than to work hard to ensure the public is aware, 
knowledgeable, and equipped with the resources required to meaningfully participate.
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Environmental Justice
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• The FERC OPP should have an Environmental Justice Managing Director 
tasked with dedicated outreach and coordination of financial assistance to 
encourage participation. 

• The FERC OPP should consult with the Council on Environmental Quality 
and its guidance on Environmental Justice under the National 
Environmental Policy Act, along with the White House Office of Climate 
Policy, relevant state attorney general environmental justice programs, 
the EPA’s Office of Environmental Justice, and the U.S. Dept of Energy’s 
Energy Justice office.

https://www.energy.gov/person/shalanda-h-baker


The FERC Office of Public Participation must have 
field staff to meet the public where they live
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• For all applications for construction and operation of interstate natural gas pipelines, and 
applications for pipeline abandonment, FERC OPP staff should immediately engage 
impacted communities and serve as a point of contact for assistance. Communities should 
hear from OPP before being contacted by lawyers for the pipeline companies. OPP staff 
must travel onsite for some period to work with the local community.

• The FERC OPP should have dedicated staff tasked to each of the six Regional Transmission 
Organizations: California-ISO, PJM (13 states from Illinois to Maryland/DC), New York-ISO, 
ISO-New England, Midcontinent Independent System Operator (15 states from Montana to 
Louisiana) and Southwest Power Pool (parts of 9 states from North Dakota to Texas), 
including the consideration of field offices at each of these six RTOs/ISOs.

• FERC OPP staff will have unfettered access to RTO meetings, and provide reports on RTO 
proceedings for public dissemination.

• Consideration could be made to extend qualifying intervenor funding for the public 
interest to meaningfully participate in RTO stakeholder processes (and similar North 
American Electric Reliability Corporation stakeholder meetings). 



Intervenor Funding Mechanics
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• Parties seeking compensation could be required to submit A Notice of Intent to 
Claim Intervenor Compensation at the beginning of the proceeding.

• In no later than 60 days after the issuance of an order in the proceeding, those 
seeking compensation should file a claim.

• The claim would be processed and evaluated by an Administrative Law Judge, 
who would be required to issue a Proposed Decision on the award within 75 
days of the claim being filed by the party.

• The party seeking compensation would have 15 days to dispute any clerical or 
substantive errors in the Proposed Decision, which could be appealable to a 
panel of ALJs.

• No later than 30 days after a Final Decision on awarding compensation, the claim 
would be paid to the applicant.



From Our April 2021 FERC Comments

In any proceeding filed by a public utility—such as any rate filing under Section 205 of the Federal

Power Act; FPA Section 203 filings; or Petitions for Declaratory Orders—the public utility

initiating the proceeding will be financially responsible for paying intervenor

compensation claims as determined by the ALJ. For Notice of Proposed Rulemakings, Technical

Conferences, or any other Commission-initiated docket, and any FPA Section 206 proceedings

(including those initiated by private parties), the Commission shall be responsible for providing the

intervenor compensation award as determined by the ALJ.

The Office shall have authority to provide grants to assist with public interest participation in FERC-

jurisdictional activities that do not involve a formal proceeding at the Commission, such as

stakeholder events at RTOs.
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https://www.citizen.org/article/comments-on-an-office-of-public-participation/


Attorney Referral Program

• In comments to FERC in Docket No. AD21-9, we proposed 
that the Office of Public Participation designate Most In 
Need status for those organizations and individuals that 
lack resources or infrastructure to utilize the intervenor 
funding process.

• For Most In Need intervenors, the Office should oversee a 
Public Interest Attorney Referral Program to provide 
immediate, up-front assistance for those intervenors that 
cannot ride out the intervenor compensation process.
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https://www.citizen.org/article/comments-on-an-office-of-public-participation/


https://www.ferc.gov/OPP
https://www.ferc.gov/Elin-Katz-Director-Of-OPP


Next Steps on FERC OPP
We are working with new OPP Director Elin Katz on a proposed 

rulemaking by the end of the year to flesh out details of how 
intervenor funding will work.
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Addendum: Natural Gas & Oil Market Reforms

• Natural Gas Spot Markets Are Nearly Free From Any Direct Regulation. In June 
2021 Public Citizen petitioned FERC: Federal law requires the Commission to ensure 
that spot natural gas price indices feature adequate price discovery and market 
transparency. Spot natural gas price indices are structurally non-competitive and 
the voluntary nature of reporting trades renders them susceptible to market 
manipulation. The rest of the world has been replacing voluntary price indices for 
benchmarks with far larger economic impacts than U.S. natural gas spot prices 
(such as LIBOR), and the Commission should establish an electronic information 
system, as authorized by 15 USC § 717t–2(a)(4).

• All U.S. Department of Energy LNG export licenses are subject to modification 
through a public hearing process that could be used to curtail exports via a 
petition requesting such action. Public Citizen proposes to petition the DOE to 
curtail exports at each of the six active export terminals on the basis that the 
current volume of LNG exports violate the public interest.

• In addition, President Biden may impose export licensing requirements or other 
restrictions on the export of crude oil for a period of not more than one year, if 
POTUS notices a national emergency declaration in the Federal Register.
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https://www.citizen.org/article/natural-gas-spot-prices-in-need-of-reform/
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