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Executive Summary

Policymakers, scholars, along with consumer, environmental, health, labor and other
civil society organizations around the world have raised alarms about the way in
which the “trade” rulebook has been expanded to establish new corporate privileges
and limits on government regulatory measures that undermine public interest policies,
including those protecting the environment and public health. Over and over again,
negotiators and government trade officials responded that “general exceptions” found
in Article XX of the GATT and added to other pacts would ensure that signatory-
country governments would be able to balance their “trade” obligations with the need
to pursue public policy goals.

However, in practice, in the WTO’s 31 years of existence, there have been only two
successful defenses of the general exceptions of the GATT (Article XX) and the
General Agreement on Trade in Services (GATS Article XIV), in 2001 and 2018, out of
56 general-exception claims addressed by WTO adjudicators to defend domestic
policies challenged as illegal under WTO rules.

Even successful Article XX and XIV defenses are not enough if there are other,
separate WTO violations that the exceptions do not cover. This analysis is not a
comprehensive account of every claim or defense raised in the disputes examined,
only an examination of the general exceptions that served as a set of affirmative
defenses under WTO law.

The dismal record of the WTO general exceptions that are supposed to preserve
countries’ policy space so that “trade” obligations do not impede other societal
objectives is, by itself, strong evidence that the system requires reform. This report
breaks down the most significant obstacles for respondents that invoke general
exceptions and identifies which thresholds have proven the most difficult for
respondents to pass. It also describes how the complexities countries face in trying to
defend a domestic measure vary depending on the specific defense raised.

The two successful exception defenses both relate to the conservation of exhaustible
natural resources: Attempts to use the other policy objective defenses, such as
human health and life and public morals, have been totally shut down. This is largely
due to the development of stringent tests and interpretations by the WTO Appellate
Body and panels that have created an inflexible framework that is often alien to the
realities of domestic policymaking.
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WTO adjudicators must first accept the use of the exceptions as relevant or
inadmissible before governments are even able to invoke the public-interest
exceptions.

The use of GATT Article XX or GATS Article XIV exceptions then successfully
requires passing three successive steps of legal analysis. All three thresholds must be
met for the defense to succeed. The first two thresholds relate to the subparagraphs
under Article XX or Article XIV that the respondent cites as the basis for the defense,
while the third threshold relates to the introductory clause or chapeau language
found in both GATT Article XX and GATS Article XIV.

Of the 56 occasions in which WTO adjudicating bodies substantively analyzed GATT
Article XX and GATS Article XIV defenses, only two resulted in a measure being
deemed justified under a general exception. Among its most relevant findings are:

Of the 56 analyzed exception defenses, 48 were deemed admissible.

Thirty-seven defenses passed the subject matter/scope threshold.

Eighteen defenses passed the “necessary” or “related to” threshold.

Only two defenses ultimately passed the chapeau and succeeded overall.

The Pathway for the Two Instances of Respondents Successfully Invoking
the General Exceptions Defense

b4 4 4 4

Fifty Six Cases Two
Invoking & 2 Successful

GATT Uses of

Art. XX § : Art. XX
and GATS Admissibility © -  Subject :: Necessary/ - . Chapeau to Defend
Art. XIV . Determination ; - Matter/ - Relatedto - . Threshold : a Measure

1 Scope .+ Qualifier - i e s .
Threshold - . 7 echold -

Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings posted by the WTO at www.
wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.
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The defenses that are most often invoked and assessed in the WTO dispute
settlement system are subparagraphs (b) and (d), especially, and (g) of GATT Article
XX. These subparagraphs relate to the following policy objectives: (b) protection of
human, animal or plant life or health, (d) the use of measures to ensure compliance
with laws or regulations that are not in themselves inconsistent with GATT rules, and
(g) conservation of exhaustible natural resources. Respondents have also tried to
justify their public interest measures by claiming that they are necessary to protect
public morals (GATT Art. XX (a) and GATS Art. XIV (a)) or, in addition, with respect
to services, maintain the public order (GATS Art. XIV (a)) or that they are essential to
acquire or distribute products in short supply (GATT Art. XX (j)).

The respondent has lost both the defense and the case in 96% of the instances in
which WTO adjudicators considered the general exceptions defense. This failure
rate exceeds even the overall 91% “loss” record of respondents in WTO dispute
resolution.

Before a government can even attempt to satisfy the three steps in a general
exception, WTO adjudicators may outright dismiss the use of the exceptions as
irrelevant or inadmissible, meaning governments were denied any meaningful
opportunity to invoke the exceptions to defend public-interest measures. Of the
56 exception defenses analyzed in this report, eight were deemed irrelevant or
inadmissible.

After that initial determination, the first legal test a respondent must pass when it
invokes an exception is the subject matter/scope threshold, which assesses whether
the policy measure in question is connected to the issue named in the subparagraph.
While GATT Article XX(d) now accounts for roughly one-third of the exceptions
raised and analyzed in WTO dispute settlement, it represents nearly 60% of cases
lost on the subject matter/scope threshold. Conversely, despite representing almost
half of the exceptions raised and analyzed, defenses under GATT Articles XX(b) and
(9) have failed this threshold in only two instances.

The second legal test, the qualifier threshold, requires that the policy measure be
“necessary” for the subparagraph’s named policy objective (e.g., a measure for

which GATS Article XIV (a) is invoked must be “necessary to protect public morals

or to maintain public order”), or that the policy measure be “relating to” the objective
(e.g., measures for which GATT Article XX(g) is invoked must be “relating to the
conservation of exhaustible natural resources”). The “necessary” standard has proven
much more difficult to fulfill than the “related to” test. Respondents failed to establish
necessity in 17 of 23 claims, or 74%. By comparison, respondents failed the Article
XX(g) “relating to” requirements in four of eight claims, or 50%.

L€'1 Learn more at www.citizen.org 6




Lastly, the introductory clause of GATT Article XX and GATS Article X1V, called

the chapeau, requires a policy not to be applied in an arbitrary or unjustifiably
discriminatory manner between countries where the same conditions prevail or

in a way that ends up being a disguised restriction on trade. (This is in addition to
demonstrating a certain degree of connectedness to the policy objective specified

in each subparagraph.) Respondents that have reached the arbitrary/unjustifiably
discriminatory or disguised restriction thresholds have had an extremely low success
rate. The reasoning exhibited by the Appellate Body in these exception claims on the
chapeau frequently disregards the domestic constraints and dynamics that typically
underpin public interest policies.

This analysis underscores the urgent need to reform the general exceptions regime
of the WTO and related general exceptions language in free trade agreements

and should inform the policy discussion about how to do so. There are four critical
changes that would be necessary to construct effective general exceptions, whether
in the context of a broad reform of the WTO Agreements or in new agreements.

1. Widening the scope of coverage:

The subject matter of domestic policies that could be implicated by existing and
new trade agreements is vast. Additionally, as shown by the wide array of policy
measures that have been discussed under GATT Article XX(d), the subparagraph
covering policy objectives related to compliance with laws and regulations not
themselves inconsistent with the GATT, the current scope of GATT Article XX and
GATS Article X1V is too narrow. As a priority, subparagraphs (b) and (g) of the GATT,
related to the protection of public health and the conservation of exhaustible natural
resources respectively, should be amended to include explicit reference to multilateral
environmental agreements, and subparagraph (e), which covers measures related to
the fight against forced labor, should be expanded to cover more core international
labor standards. Additionally, new subparagraphs should be added to give room

to policies related to the rights of indigenous people, and human rights in general,
culture, including by clarifying that countries’ obligations under treaties on such
matters, as well as on public health, including tobacco and toxics controls, and labor
rights take precedence to the extent of conflict.
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2. Limiting panel or Appellate Body discretion with respect to what domestic policies
are necessary:

WTO jurisprudence on the “necessary” threshold has not been consistent, with
rulings ranging from judgments about whether a policy itself is necessary to whether
the degree to which it restricts trade is necessary. The best way to limit adjudicating
bodies’ discretion would be to make the “necessary” element of the general
exceptions self-judging, as has been done in some free trade agreements. Another
approach recently used in investment agreements that include general exceptions
inspired by GATT Article XX is to replace the “necessity” standard with a “designed
and applied to” threshold for all exceptions. A less fulsome alternative would keep
part of the necessity test but remove its most problematic element, i.e., the trade
restrictiveness analysis.

3. Adjusting the chapeauterms to the realities of domestic policymaking:

Limiting the discretion of adjudicating bodies to define what is required to meet the
chapeau tests would also be critical. In this vein, some scholars have proposed a
“predominant motive test,” under which public interest measures would be deemed
justified under the exceptions as long as their primary objective is one of those
permitted by GATT Article XX or GATS Article XIV.

4. Placing the burden of proof on the complaining party with regard to the thresholds
established in the chapeaur.

Any general exception with a “specific exception-general requirements” structure
should include clear rules of burden of proof where the responsibility to demonstrate
that a public interest policy is applied in an arbitrary or unjustifiably discriminatory
fashion falls on the country challenging the measure. As articulated in this brief, this
approach would be consistent with the core tenets of public international law.

This report carefully documents the 31-year record that shows the WTO general
exceptions are largely useless in their current form. Consequently, it highlights the
urgent need for changes to “trade” rules and exceptions to ensure governments have
the policy space needed to address the major challenges of our times.
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Introduction

Trade agreements traditionally focused on how goods shipped across borders would
be treated, including what tariff rates would apply, what rules would determine

the origin of a good, and whether there would be quotas on how much could be
imported. Some agreements also included rules on the use of trade remedies, such
as subsidy rules and antidumping duties. However, with the exception of a few
pacts among geographically proximate nations with similar levels of economic
development, trade agreements did not cover the service sector, intellectual property
rights, or competition policy. The establishment of the World Trade Organization
(WTO) and the North American Free Trade Agreement (NAFTA) radically expanded
the scope of “trade” agreement rules, newly imposing constraints and obligations on
countries regarding an expansive array of domestic regulatory policies. Numerous
free trade agreements (FTAs) have since replicated these rules that give primacy to
commercial interests and goals over public interest objectives.

As a result, since the NAFTA and Uruguay Round of the General Agreement on
Tariffs and Trade (GATT) negotiations that established the WTO, policymakers,
scholars, and consumer, environmental, health, labor, and other civil society
organizations around the world have raised alarms about the way in which the
“trade” rulebook was being expanded to establish new corporate privileges and limits
on government regulatory measures that would undermine public interest policies,
including those protecting the environment and public health. Over and over again,
negotiators and government trade officials responded with claims that “exceptions”
language would safeguard public interest policies that the pacts would otherwise
undermine. These “general exceptions” that were initially found in Article XX of the
GATT and added to other pacts, they promised, would ensure that signatory-country
governments would be able to balance their “trade” obligations with the need to
pursue public policy goals.

Yet, in the WTO’s 31 years of existence, there have been only two successful uses of
the general exceptions of the GATT and the General Agreement on Trade in Services
(GATS) out of 56 general-exception claims addressed by WTO adjudicators to defend
domestic policies challenged as illegal under WTO rules.

Moreover, the two successful exception claims both relate to the exception for the
conservation of exhaustible natural resources: Attempts to use the other policy
objectives defenses, such as human health and life and public morals, have been
totally shut down. This is largely due to the development of stringent tests and
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interpretations by the WTO Appellate Body and panels that have created an
inflexible framework that is often alien to the realities of domestic policymaking.

The GATT Article XX and GATS Article XIV general exceptions are just one set of
affirmative defenses used in WTO law, and they are often presented alongside other
arguments to defend challenged measures. In the disputes analyzed in this report,
the responding governments frequently first argued that no prima facie violation was
established in the first place. They also used overlapping defenses concerning the
admissibility or applicability of particular claims; they invoked the general exceptions;
they raised treaty-specific provisions such as the SPS and TBT Agreements; they
named security exceptions like GATT Article XXI; and raised other defenses. Even
successful defences under Article XX and XIV do not resolve the dispute if there are
separate WTO violations that the exception does not cover. Therefore, this report
does not attempt to catalog every claim and defense raised, only the invocations of
the GATT Article XX and GATS Article XIV general exceptions.

The uselessness of the WTO general exceptions to protect domestic policy space

is increasingly problematic considering the significant changes in international
economic governance priorities and pressures for reform seen in recent years. Until
the Global Financial Crisis (2007-08), most trade and financial officials viewed

their mission as constraining government involvement in markets by promoting
deregulation and maximizing unrestricted cross-border flows of goods, services and
capital to achieve ever-diminishing efficiency gains. Underpinned by the launch of the
WTO in 1995, “free trade” enthusiasts spent decades advocating for the expansion
of “trade” rules with a markedly corporate-led agenda that aimed at expanding the
reach of WTO undertakings into policy domains, even beyond the Uruguay Round,
non-trade topics such as detailed food and product standards and intellectual
property, but now into investment, competition and government procurement rules.

However, the economic turmoil caused by the collapse of the international financial
markets, along with the growing recognition of corporate-led hyperglobalization’s
failure to fulfill its boosters’ promises of widespread prosperity and, indeed, its
contribution to increased inequality between and within nations and the deterioration
of the environment, have generated pressure for alternative approaches to
international economic statecraft.!

Recent crises and climate pressures have renewed focus on using trade policy as a
tool to achieve societal objectives such as reduction of carbon emissions, rebuilding
resilience and industrial bases in advanced economies, and combating human rights
violations and unfair labor practices. This contrasts with the pursuit of greater
volumes of trade for its own sake or a singular focus on “efficiency.”

L€'1 Learn more at www.citizen.org 10




The European Carbon Border Adjustment Mechanism (CBAM), which entered into
effect in May 2023 and entered into “force” (i.e., compliance) in January 2026, levies
a carbon tariff on imported products in specific sectors to level the playing field

with EU products that are covered by the union’s Emissions Trading System (ETS)
to incentivize other countries to ramp up their climate ambitions. EU officials have
stated that the mechanism complies with EU WTO commitments, a position that is
premised on the application of the GATT general exceptions contained in Article XX.
Yet, several commentators, including a former WTO Appellate Body member, have
argued that it is likely that the CBAM would fail to meet the multiple conditions that
must be satisfied to use the GATT Article XX defense, not the least of which being
that the policy would not be “necessary” to meet the EU’s climate objectives or would
be deemed to be “arbitrary or unjustifiably discriminatory” or a “disguised restriction
on international trade.”

In 2025, the Russian Federation challenged the CBAM package, alleging violation
of multiple WTO commitments, requesting consultations with the European Union.
The European Union objected, and in July 2026, Russia asked the WTO Dispute
Settlement Body to create an official panel to review and judge the case. The fact
that these new policies and mechanisms could be undermined by the WTO dispute
settlement system (DSS) because the system does not give enough policy space

to member countries wishing to further pro-environment or pro-worker measures
is deeply worrisome. And, efforts to impose a corporate-rigged non-trade agenda
through “trade” deals that undermine policies and institutions underpinning a
resilient, equitable, and secure economy have not disappeared. For instance, some
countries, leveraged by Big Tech firms, are engaged in what is called the “Joint
Statement Initiative on E-Commerce” (JSI- Ecomm). Despite a lack of authorization
for such talks under WTO procedures,’ some countries are trying to use the
established WTO legal framework to formalize new WTO e-commerce or so-called
“digital trade” rules. This latest attempt to expand the multilateral “trade” rulebook
to establish new corporate privileges that undermine consumer, labor, and digital
policies is very concerning. Big Tech interests have permeated these negotiations
and are pushing terms that could threaten public interest regulation of the digital
ecosystem by labelling measures such as data protection laws, antitrust regulations,
and Al safety laws as “barriers to digital trade.” In response to concerns, particularly
by developing countries, supporters of these initiatives have quickly pointed out
that any eventual agreement could include “exceptions,” such as those incorporated
in Article XIV of the GATS. Proponents argue that such exceptions can serve as

an important balancing tool and preserve states’ decision-making space.” Indeed,
the most recently known JSI-Ecomm text has general exceptions proposals that

are largely modeled after GATT Article XX and GATS Article X1V, including specific
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exceptions to data provisions that are also based on the GATT Article XX boilerplate
language.” However, WTO panels and the WTO Appellate Body have rarely
approved of the use of those exceptions, and instead have sided with the country
lodging a challenge to public interest regulations adopted by another member.
Indeed, this brief provides a comprehensive assessment of the attempted uses of
the exceptions and an analysis of which of the various stringent tests and conditions
could not be met in 54 of the total 56 general-exception claims addressed by WTO
adjudicators.

The bottom line is that the provisions that are supposed to give safe harbor to
policies that promote sustainability, like the CBAM, or those that countries might
need to impose in the future to rein in the giants of the digital economy, in fact, do
not provide effective safeguards for domestic policies. If the multilateral trading
system is to remain viable, its existing architecture requires a major overhaul. And
any new agreements must include language that actually preserves the policy space
needed to adopt measures directed to address the major challenges of our time.

The WTO General Exceptions Structure
Forces Respondents to Pass Several Legal
Tests

The use of GATT Article XX or GATS Article XIV exceptions as a successful defense
for a domestic policy that is found to violate a WTO rule requires passing three
successive steps of legal analysis. All three thresholds must be met for the defense
to succeed. The first two thresholds relate to the subparagraphs under Article XX
or Article XIV that the respondent cites as the basis for the defense, while the third
threshold relates to the identical chapeau language found in GATT Article XX and
GATS Article XIV. WTO panels and the Appellate Body typically consider each
threshold in the order listed below, proceeding to the next threshold only if the one
under consideration withstands their evaluation. The three thresholds are:

Subject Matter/Scope:

The policy measure in question must be connected to the issue named in the
subparagraph. Some of the issues or public policy areas included in GATT Article
XX subparagraphs are public morals, human health, conservation of exhaustible
natural resources, and prison labor. Concerning services, GATS Article XIV
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contemplates a couple of different policy objectives, such as maintaining public
order, in addition to public morals and human health. It omits, among other policy
areas, any mention of natural resources or historical, cultural or artistic treasures.
WTO panels and the Appellate Body have typically required that the measure in
question be “designed to” fulfill the public policy objective (e.g., for a GATT Article
XX(b) defense, the policy must be designed for the protection of human, animal or
plant life or health).

Qualifier - “Necessary,” “Related to”:

The relationship between the policy measure in question and the objective or
issue named in the subparagraph must meet one or more qualifying criteria.

For most exception claims invoking GATT Article XX and GATS Article XIV,

the qualifier threshold requires that the policy measure be “necessary” for the
subparagraph’s named policy objective (e.g., a measure for which GATS Article
XIV(a) is invoked must be “necessary to protect public morals or to maintain public
order”), or that the policy measure be “relating to” the objective (e.g., measures

for which GATT Article XX(g) is invoked must be “relating to the conservation of
exhaustible natural resources”).

In most exception claims, satisfying the qualifier threshold requires passing
multiple subtests. For example, for a policy to be deemed “necessary,” a panel or
the Appellate Body requires all of the following conditions to be satisfied:

e The objective of the policy must be legitimate.

e The policy measure must contribute to the achievement of the legitimate
objective (in the view of the panel or Appellate Body).

e The policy measure must not be more trade-restrictive than necessary
to accomplish the legitimate objective. For many years, what precisely
was required to meet this prong of the test was a moving target, with
decisions in some exception claims effectively requiring the country
seeking to defend a law to meet the impossible mission of proving the
negative — that a less trade-restrictive option did not exist. However,
eventually the Appellate Body placed the burden of proof on the country
challenging another country’s policy to bring forward evidence of less
trade-restrictive measures that could achieve the same level of meeting
the named goal as the challenged policy.
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Chapear. Articles XX and XIV chapeatn contain three additional subtests for the
policy measure, each of which must be passed for the chapeau threshold to be met.
Theseare:

e The measure is “not applied in a manner which would constitute a
means of arbitrary... discrimination between countries where the same
conditions prevail...”

e The measure is “not applied in a manner which would constitute a means
of...unjustifiable discrimination between countries where the same
conditions prevail...”

e The measure is “not applied in a manner which would constitute...a
disguised restriction on international trade.”

The Dismal Record of GATT Article XX and
GATS Article XIV Exceptions: 96% Failure

WTO panels and the Appellate Body have analyzed GATT Article XX and GATS
Article XIV defenses 56 times.”

The defenses that are most often invoked and assessed in the WTO DSS are
subparagraphs (d),

(b) and (g) of GATT Article XX. These subparagraphs relate to the following policy
objectives: (d) compliance with laws or regulations which are not themselves
inconsistent with the provisions of the GATT, (b) protection of human, animal or plant
life or health, and (g) conservation of exhaustible natural resources. In addition to
these highly litigated defenses, occasionally respondents have also tried to justify
their public interest measures by claiming that they are necessary to protect public
morals and, in the case of services, maintain the public order (GATT Art. XX (a) and
GATS Art. XIV (a)) or that they are essential to acquire or distribute products in short
supply (GATT Art. XX (j)).

The following graph provides a breakdown of the defenses raised and analyzed in
the DSS by relevant subparagraph:
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Number of General Exceptions Analyzed by WTO Adjudicating Body
Divided by Relevant Subparagraph (1995-2026)

20
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8
6
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1l |
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Pub. Morals / Pub. Morals Health Compliance Nat. Resources Short Supply
Order (GATT:XX(a)) (GATT:XX(b)) (GATT:XX(d)) (GATT:XX(g)) (GATT:XX(j))

(GATS:XIV(a))

Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings posted by the WTO at
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

Regardless of which subparagraph of the general exception is raised, in the
overwhelming majority of exception claims, the defenses have not been successful,
with the respondent losing both the defense and the case in 96% of the instances
where general exceptions were addressed by WTO adjudicators.” This failure rate
exceeds even the overall “loss” record of respondents in WTO dispute resolution: The
respondent country has lost about 91% of the WTO cases reaching a final ruling in
disputes arising from all covered agreements.’ The impartiality of the legal system of
any country in the world would be in question if nine out of 10 disputes were won

by the complaining party. The fact that the odds are even worse when a responding
party tries to defend its policy space by using affirmative defenses only highlights the
imbalance of the WTO dispute settlement system.

The dismal record of the WTO general exceptions that are supposed to preserve
countries’ policy space so that “trade” obligations do not impede other societal
objectives is, by itself, clear proof of the need to reform the system.

This brief provides a breakdown of the most significant obstacles for respondents
that invoke general exceptions and identifies which thresholds have proven the most
difficult for respondents to pass.
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It also describes how the complexities countries face in trying to defend a domestic
measure vary depending on the specific defense raised. The analysis underscores the
urgent need to reform the general exceptions regime of the WTO and should inform
the policy discussion about how to do it.

The Invisible Threshold: WTO Exceptions
Admissibility Analysis

Prior to engaging in the assessment of the three successive steps of legal analysis
identified above, WTO adjudicative bodies have dismissed outright the use of
affirmative defenses by respondents in a not- insignificant number of exception
claims. This step could be called the admissibility threshold. Virtually no international
trade law textbook or journal article ever mentions it.

Of the 56 exception claims in which the exceptions were analyzed, a WTO panel or
the Appellate Body decided to consider the exception in 48 instances, determining
the exceptions to be irrelevant or inadmissible in the remaining eight exception
claims.’ Most of these exception claims are related to policies that fall within

the scope of either the WTO’s Agreement on the Application of Sanitary and
Phytosanitary Measures (the “SPS Agreement”) or the WTO’s Technical Barriers to
Trade (TBT) Agreement.”

During the WTO's first years in existence, countries that faced challenges to their
domestic policies based on the SPS or TBT Agreements and the GATT tried to

use the general exceptions as a defense. In one of the first exception claims that
went through the WTO dispute settlement system, the European Communities
(EC) — Hormones case, the EC claimed that in order to analyze potential breaches
of the substantive provisions of the SPS Agreement, the panel had to go through
the obligations and exceptions of the GATT first." However, the panel in that case
rejected this argument, and it has become common practice for WTO panels to
choose to analyze only the SPS or TBT claims and then exercise “judicial economy”
over GATT claims, if they find SPS or TBT violations.
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French Asbestos Ban: One of Few Challenged Policies Ruled Not to
Violate WTO Terms, But the General Exceptions Were Not the Basis

In 1997, the French government banned the manufacturing, sale, import
or export of asbestos due to its proven carcinogenic effects. Canada filed
a WTO complaint against this policy, claiming that it violated GATT's
national treatment provision, among other WTO obligations.

While the WTO Appellate Body eventually endorsed the panel’s
conclusion that the ban was justified as a measure to protect human
health under GATT Article XX(b), the basis of its ruling was that asbestos
was not a “like product” compared to domestic alternative fibers.
Consequently, the ban did not breach the national treatment obligation
and thus France did not need to rely on the general exception. This ruling
departed from the established WTO jurisprudence on likeness. Some
have argued that this decision can be seen as a self-preservation move,
given the significant backlash the WTO experienced after the U.S. —
Shrimp ruling (see later), which implicated endangered sea turtles.

In any case, since the exceptions defense was not the reason why the
WTO Appellate Body ultimately concluded that the asbestos ban was
not a WTO violation, this analysis does not count this case as an instance
of the general exceptions.

For instance, in the U.S. — Clove Cigarettes case, Indonesia challenged a provision

in the U.S. Family Smoking Prevention Tobacco Control Act of 2009 that banned
sweet-flavored cigarettes. Indonesia alleged, in part, a violation of the GATT and also
violations of the TBT Agreement. The United States invoked Article XX(b), arguing
that the ban “was enacted in order to protect human life and health from the risk
posed by smoking and was necessary to ensure that products that are predominantly
used as ‘starter’ products by youth, leading to years of addiction, health problems,
and possibly death, cannot be sold in the United States.”” In a September 2011
report, the WTO panel decided that, having found the

U.S. policy violated the WTO’s TBT Agreement, it would not consider Indonesia’s
claim of a GATT violation nor the U.S. GATT Article XX defense.” The Appellate
Body merely noted the panel’s decision with respect to not examining the GATT
claims, granting it no further consideration.” The consequence of this practice is that
countries are left unable to use affirmative defenses when a technical regulation or
an SPS measure is challenged through the WTO. This has created an imbalance that
favors complainants in dispute settlement proceedings.
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The Subject Matter/Scope Threshold: A
Disproportionately High Hoop for GATT Art.

XX(d)

Of the 56 exception claims where the general exception was deemed relevant, 11
were rejected at the subject matter/scope threshold.” However, WTO adjudicators
also did not clearly conclude that this requirement was met in all of the 36 remaining
exception claims. For instance, in Indonesia — Import Licensing Regimes, the
Indonesian government tried to justify 18 challenged measures under subparagraphs
(a), (b) and (d) of GATT Article XX. The panel endeavored to analyze each measure
under each of the exceptions invoked. In doing so, it determined that some of

the defenses could not be evaluated because of due process concerns related to
Indonesia raising the defense late in the proceedings or lack of argumentation. Other
defenses were dismissed under the subject matter/scope threshold. However, for
most, the panel did not rule whether the exceptions invoked by Indonesia passed

or failed the subject matter/scope threshold. Despite the well-established order of
analysis set by Appellate Body jurisprudence, the panel in this case skipped the first
two steps and decided first if the challenged measures would pass the requirements
of the general exception chapeau. Then, having found that the measures did not
comply with these conditions, it abstained from analyzing the subject matter/scope
and necessity thresholds.” The Appellate Body did not endorse this methodology,
but also refrained from correcting the legal error because, on its appeal, Indonesia
did not request the Appellate Body to complete the analysis because the record did
not have sufficient evidence to complete the assessment.” This lack of consistency,
in addition to introducing legal uncertainty to the dispute settlement system, poses

a methodological issue for this analysis since it assumes that adjudicating bodies
will follow the legal structure of the exceptions, as interpreted by the Appellate Body
since the inception of the WTO. However, for simplicity, we will assume that the
three exceptions raised by Indonesia in the discussed case passed both the subject
matter/scope and necessity thresholds.
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Percentage of General Exceptions that Failed Subject the Matter/Scope
Threshold by Relevant Subparagraph

18%

Health
(GATT:XX(b))

Compliance With Laws
(GATT:XX(d))

Products in Short Supply
(GATT:XX(j))
64%

Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings post by the WTO at
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

A significant majority of instances for which application of the exception was
denied on the subject matter/scope threshold involved GATT Article XX(d), the
exception for measures that are necessary to secure compliance with laws or
regulations themselves not inconsistent with the GATT. In seven of the 19 instances
when this defense has been considered, WTO adjudicating bodies have decided
that the challenged measures were not “designed to” address the relevant public
policy objective under the specific subparagraph. For example, in the recent Turkey
— Pharmaceutical Products dispute (DS583), Turkey defended its localization
requirements for the production of certain pharmaceutical products under threat

of exclusion from the reimbursement scheme as measures ‘necessary to protect
human life or health’ and ‘to secure compliance’ with its health-care laws under
GATT Article XX(b) and (d). Ensuring continuous, durable access to medicines

and the financial sustainability of a public health system is a clear public interest
objective. Yet the panel rejected Turkey’s defence that the localization requirement is
designed to ensure uninterrupted access to safe, effective, and affordable medicines
for the Turkish population — thus not falling within the range of policies to protect
human life and health covered by the general exception in Article XX(b) and also
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rejected that the measure was necessary to secure its compliance with certain laws
and regulations requiring Turkey to ensure accessible, effective, and financially
sustainable healthcare, thus failing the meaning of Article XX(d). Because an
Appellate Body was unable to hear an appeal, Turkey and the EU agreed to use the
arbitration procedures under Article 25 of the Dispute Settlement Understanding,
the first appeal using the alternative mechanism. A three-member arbitration tribunal
upheld the Panel’s findings.

While GATT Article XX(d) represents roughly a third of the general exceptions raised
and analyzed in the DSS, it represents nearly two-thirds of the exceptions that failed
at the subject matter/scope threshold. Conversely, despite representing more than
40% of the exceptions raised and analyzed, defenses under GATT Articles XX(b) and
(9) have failed this threshold in only two instances, both under Article XX(b).

In the United States — Certain Tax Credits Under the Inflation Reduction Act dispute
(DS623), the U.S. sought to defend measures under the Inflation Reduction Act

that favored domestic content through a number of clean energy tax credits, which
China challenged under WTO rules. The U.S. invoked multiple defenses, including
invoking GATT Article XX(a), claiming that its domestic-content bonus tax credits
for clean energy projects were “necessary for the protection of U.S. public morals.”
However, the panel concluded that the domestic-content tax credits (the Investment
Tax Credits and Production Tax Credits) were inconsistent with GATT, TRIMs, and
SCM disciplines and rejected the United States’ GATT Article XX(a) public morals
defense, determining that it violated non-discrimination rules and that the U.S.
failed to prove the subsidies were necessary for morals protection under Article
XX(a). This was reported to be “the first WTO panel to extensively analyze—and
reject—the argument that domestic content subsidies can be justified as protecting
public morals against allegedly objectionable foreign conduct [and has] immediate
implications for governments designing climate and industrial policy measures,
companies operating in clean energy sectors, and the broader intersection of trade
rules with security, environmental, and values-based concerns.”™ Although the panel
report has not been formally adopted and remains in limbo due to the Appellate Body
currently being non-functional, the panel’s reasoning is expected to influence future
disputes involving domestic content requirements and the scope of the public morals
exception.

The inflexibility of WTO adjudicating bodies concerning defenses based on the need
to secure compliance with other bodies of law is particularly problematic when other
international obligations are in play, especially those related to the preservation

of the environment. In India — Solar Cells (DS456), the United States challenged

the domestic content requirements (DCRs) imposed by the Indian government on
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entities selling electricity under the National Solar Mission. Basically, certain solar
cells and modules used by the solar power developers that entered into long-term
power purchase agreements with the government had to be manufactured in India.
India attempted to justify the DCRs by pointing out that these measures would
“ensure ecologically sustainable growth while addressing India’s energy security
challenge, and ensuring compliance with its obligations relating to climate change,”
as required by several domestic policies and international instruments.” The UN
Framework Convention on Climate Change, the Rio Declaration on Environment
and Development (1992), and the UN Resolution A/RES/66/288 (2012) (Rio+20
Document: “The Future We Want”) were among the international instruments
raised by India to justify its actions. However, both the panel and the Appellate
Body, instead of analyzing whether the DCRs actually were designed to contribute
to the fulfillment of India’s climate change obligations under the aforementioned
documents, decided that the international instruments identified by India do not fall
within the scope of “laws and regulations” under GATT Article XX (d). The WTO
adjudicating bodies used a narrow definition of “laws and regulations” that limits
the kind of rules and principles that could justify measures under subparagraph

(d) to those that explicitly form part of the respondent party’s domestic legal
system.”” The Appellate Body’s rationale underscores not only the troubling conflicts
generated by the fragmentation of international law,” but also that the established
general exceptions in trade instruments provide no remedy, especially when WTO
adjudicating institutions refuse to take into consideration the obligations arising from
other bodies of international law relating to environmental, human rights, or other
matters. This situation is particularly problematic when it comes to climate change
and recent efforts by countries around the world to ensure a just transition to a
greener economy.

Fortunately, in 2023, the Biden administration and Modi government agreed to
terminate the India-Solar Cells dispute, along with five other outstanding tit-for-tat
WTO disputes between the two countries.” But the underlying WTO decision in this
case sends the message to other governments that measures aimed at guaranteeing
a just economic transition can be deemed to be indefensible WTO violations. This
could lead countries to choose not to act at all, a regulatory chill that the world
cannot afford given the climate crisis. Among other reforms, the WTO DSS must
rebalance the weight given to other international law regimes and global challenges.
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The Qualifier Threshold and its Strict
Necessity Test

Of the 37 exception claims that passed the subject matter/scope step, 18 passed the
applicable qualifier (“necessary” or “related to”) threshold.” The “necessary” standard
has proven much more difficult to fulfill than the “related to” test. Respondents failed
to establish necessity in 17 of 23 claims, or 74%. By comparison, respondents failed
the Article XX(g) “relating to” requirements in four of eight claims, or 50%. The
conspicuous difficulties that respondents have faced when trying to defend their
measures under subparagraphs with the “necessary” qualifier warrant a closer look
at the WTO case law on this subject.

During the WTO’s 31years in effect, the Appellate Body has modified the
interpretation of “necessary.” In 2000, the Appellate Body issued a report on the
Korea— Beef case, in which Australia and the United States challenged South Korea's
dual retail system for the sale of beef. (Korea required retailers to sell either Korean
or foreign beef, but not both. Or, in the cases of large stores, retailers were required
to clearly indicate the origin of the product by having separate, labeled locations.)
South Korea asserted that the system was necessary to secure compliance with its
Unfair Competition Act, which, among other objectives, intends to prevent deceptive
practices.

This was the first case in which the Appellate Body discussed at length the
requirements of the necessity test. In doing so, it established a high bar for a measure
to be considered “necessary,” as it required the challenged policy to be almost
indispensable for the fulfilment of the policy objective invoked by the respondent.

In the words of the Appellate Body: “As used in Article XX(d), the term ‘necessary’
refers, in our view, to a range of degrees of necessity. At one end of this continuum
lies ‘necessary’ understood as ‘indispensable’; at the other end, is ‘necessary’ taken
to mean as ‘making a contribution to." We consider that a ‘necessary’ measure is, in
this continuum, located significantly closer to the pole of ‘indispensable’ than to the

opposite pole of simply ‘making a contribution to.”*
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Number of Cases Where the Respondent Failed the Qualifier Threshold

15

10

Necessity test "Related to" qualifier

Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings post by the WTO at
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

In addition, this was the case in which the Appellate Body introduced the notion

of weighing and balancing the importance of the common interests or values that
the measure intends to protect, the degree of the measure’s contribution to the
achievement of the end pursued, and its trade restrictiveness.” Some legal scholars
have argued that the creation of this legal construct has tipped the balance against
challenged policies, especially since the WTO adjudicating bodies tend to judge the
value of the policy goal using their own value system and exhibit opaque reasoning
on how the elements of the balancing test interact when applied to the particular
circumstances of a case.”

The Appellate Body moved, theoretically, to a more defense-friendly interpretation in
Brazil — Retreaded Tires. In this case, the European Communities challenged Brazil’s
policy measures banning the importation of retreaded tires. Brazil invoked Article
XX(b), arguing that the import ban “is a measure necessary to protect human life
and health and the environment” because it “avoids the unnecessary generation

of additional tire waste, and its accumulation and disposal, which presents well-
recognized dangers to public health and the environment.”” These include “cancer,
dengue, reproductive problems, environmental contamination, and other associated
risks.”” In a June 2007 report, a WTO panel found that the tire import ban was
necessary for the protection of “human, animal or plant life or health,”” and then
proceeded to assess the measure under the requirements of the chapeau. The
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Appellate Body endorsed the panel’'s conclusion regarding necessity and even went
a step further by changing the understanding of the “contribution” prong of the
necessity analysis. In its report, the Appellate Body stated: “Another key element

of the analysis of the necessity of a measure under Article XX(b) is the contribution
it brings to the achievement of its objective. A contribution exists when there is a
genuine relationship of ends and means between the objective pursued and the
measure at issue. To be characterized as necessary, a measure does not have to be
indispensable. However, its contribution to the achievement of the objective must be
material, not merely marginal or insignificant, especially if the measure at issue is as
trade-restrictive as an import ban” (emphasis added).”

Most scholars saw this decision as a major departure from the reasoning articulated
in Korea — Beef and concluded that the “genuine means-ends relationship” was

a lower standard for respondents to meet relative to the notion of “close-to-
indispensable” of Korea — Beef.” However, counterintuitively, a greater proportion
of exception claims involving the necessity test passed this threshold before the
Appellate Body report in Brazil — Retreaded Tires than after this landmark case.
Indeed, while before the Brazil — Retreaded Tires Appellate Body reported 40%

of exceptions relying on the necessity analysis passed the test, this success rate
declined to 35% after the 2007 decision. Tellingly, every case that failed the
necessity test after Brazil — Retreaded Tires did so because WTO adjudicating
bodies questioned to what degree the challenged measures would contribute

to the fulfilment of the stated objective. This fact indicates the limitations of the
interpretative changes of legal standards and questions whether they have an
impact on the outcomes of the claims being litigated, particularly the actual degree of
deference conferred to countries’ regulatory autonomy through the necessity test.

The Indonesia — Raw Materials case (DS592), initiated in 2019 by the EU, exemplifies
how the WTO continues to apply the necessity test in a stringent and less defense-
friendly interpretation in a challenge to Indonesia’s industrial and development
policies. Indonesia invoked Article XX(d) to defend its nickel-ore export ban and
domestic processing requirement, arguing the measures were “necessary to secure
compliance” with domestic processing and licensing obligations and industrial
development laws. These policies are aimed at increasing domestic processing,
boosting local industrialization, and moving the country up the value chain

and diversifying its economy — measures that are widely considered legitimate
development and industrial policy goals to benefit citizens and build a fairer
economy.” The European Union challenged the measures and the WTO panel found
that Indonesia failed to demonstrate that the export measures were ‘necessary’

to secure compliance and that less trade-restrictive alternatives were reasonably
available.
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Rulings on the Necessity Test Before and
After Brazil - Retreaded Tires
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(GATT Art. XX(b))
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Before Brazil After Brazil

Retreaded Tires Retreaded Tires

Indonesia — Chicken
(GATT Art. XX(b))

Indonesia — Chicken
(GATT Art. XX(d))

United States —
Tariff Measures on

Certain Goods from
China

Indonesia — Raw
Materials, GATT
XX(d)

Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings posted by the WTO at
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

Even though both the panel and the Appellate Body deemed that the import ban put
in place by Brazil was necessary to protect human health, the measure ultimately
was still struck down because it failed to meet the final test: compliance with the
requirements of GATT Article XX chapeau. This outcome is not unique to this case:
As discussed below, the chapeau represents the largest pitfall for respondents trying
to justify their domestic measures under the general exceptions of the GATT and the
GATS.
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The Chapeau General Exception
Requirements: The Biggest Pitfall for
Respondents

Of the 18 exception claims that passed the stringent analysis of the WTO
adjudicating bodies under the subparagraphs of GATT Art. XX and GATS Art. XIV, 16
failed the chapeau threshold.”

In the European Union — Certain Measures Concerning Palm Oil and Oil Palm
Crop-Based Biofuels disputes (DS593 and DS600 brought by Indonesia and
Malaysia, respectively), the European Union and certain member states sought

to justify restrictions on the use of palm-oil based biofuels under the European
Renewable Energy Directive (RED Il), by invoking GATT Article XX(b) and (g). The
panels accepted that reducing deforestation and greenhouse gas emissions from
land-use change were legitimate environmental objectives and found that the
challenged measures satisfied the XX(b) and XX(g) tests. Yet both exception claims
ultimately failed the chapeau because the panels concluded that, in practice, the
European Union administered the measures inconsistently by failing to conduct a
timely review of the data used to determine which biofuels were high (indirect land-
use change (ILUC)) risk, and were thus inconsistent with a Technical Barrier to Trade
Article 2.1 on discrimination.

In the aforementioned case Brazil — Retreaded Tires, the panel decided that since
Brazil also imports used tires for domestic retreading, the import ban failed the
chapeau threshold as “unjustifiable discrimination and a disguised restriction to
trade.” The Appellate Body upheld the panel’s finding of a chapeau violation, though
for different reasons, concluding that the ban “constitutes arbitrary or unjustifiable
discrimination between countries where the same conditions prevail.”” In coming

to this conclusion, the Appellate Body focused on an exception to Brazil’s ban for
countries party to the MERCOSUR South American trade bloc, an exception which
was introduced as a consequence of a ruling by a MERCOSUR tribunal that found
that Brazil’s restriction on imports of remolded tires was inconsistent with the
prohibition of new trade restrictions under MERCOSUR law. Brazil's attempt to
remedy a health problem while meeting its MERCOSUR obligations was deemed by
the Appellate Body to comprise unjustified discrimination: “In our view, the ruling
issued by the MERCOSUR arbitral tribunal is not an acceptable rationale for the
discrimination, because it bears no relationship to the legitimate objective pursued by
the Import Ban that falls within the purview of Article XX(b), and even goes against
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this objective, to however small a degree. Accordingly, we are of the view that the
MERCOSUR exemption has resulted in the Import Ban being applied in a manner
that constitutes arbitrary or unjustifiable discrimination.®

Similarly, the WTO Appellate Body’s only ruling on the chapeau of GATS Article
XIV,” which parallels GATT Article XX, was against the defending country, the United
States. In U.S. — Gambling (DS285), the United States lost both the GATS Article

XIV defense and the case to Antigua and Barbuda’s claim that several U.S. laws —
including the Wire Act, Travel Act, and lllegal Business Act —-that functioned to ban
internet gambling violated U.S. GATS commitments by inhibiting the cross-border
supply of gambling services. The United States invoked GATS Article XIV(a) and (c),
arguing that “gambling by remote supply is particularly vulnerable to various forms of
criminal activity, especially organized crime. Maintaining a society in which persons
and their property exist free of the destructive influence of organized crime is both a
matter of ‘public morals’ and one of ‘public order.””*”® The United States further stated
that the gambling laws in question “are necessary to secure compliance with all the
various WTO-consistent US criminal laws violated by organized crime activities.”*

In @ November 2004 report, a WTO panel found that the United States failed the
“necessity” threshold for both of the claimed subparagraphs by not fully exploring
and exhausting WTO-consistent alternatives to its gambling laws.”” While noting
that it would not be necessary to proceed further, the panel opted to also assess
the laws’ compliance with the chapeau “so as to assist the parties in resolving the
underlying dispute in this case.” The panel then found that the U.S. defense also
failed the chapeau threshold.” The Appellate Body overturned the panel’s finding on
the necessity threshold.

However, the WTO Appellate Body upheld the panel’s conclusion that the U.S.
measures failed to comply with the Article XIV chapeau, on the basis that the
United States had failed to demonstrate that the federal prohibitions against remote
gambling “are applied to both foreign and domestic service suppliers of remote
betting services for horse racing.””’ At issue was the interaction between those
federal prohibitions and the Interstate Horseracing Act, which could permit certain
types of remote horserace betting services.

These cases illustrate how the WTO adjudicating bodies’ interpretation of the
general exceptions and, particularly, the chapeau language, frequently just disregards
the domestic constraints and dynamics that typically underpin public interest
policies. Often, in order to enact measures that further public interest objectives, like
the protection of public health or safeguarding of public morals, policymakers are
required to accommodate the pursuit of these policies in a complex environment.
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Enacting such policies requires dealing with the domestic political dynamics of
constituencies with various economic interests and external constraints, such as

the limits imposed by supranational frameworks (e.g., MERCOSUR law), states’
autonomy to regulate certain activities, or the need to remedy past abuses of
minority groups or protect their interests.” The current regime of WTO law ignores
these policymaking realities by damning policies that reflect external constraints or
political bargains, and, consequently, unduly encroaches on states’ policy space. As

a response to this issue, scholars have argued that WTO adjudicating bodies should
adopt a “predominant motive test,” under which public interest measures would be
deemed consistent with the chapeau and then justified under the exceptions as long
as their primary objective is one of those permitted by GATT Article XX or GATS
Article XIV. Under this test, an exception-based defense would not be dismissed

if certain elements of the measure depart from the strict fulfillment of the public
policy objective invoked.” The extent to which WTO adjudicating bodies would be
willing to modify their stringent interpretations of the general exceptions’ language
to accommodate this proposal is uncertain. In any case, the argument is illustrative of
the different ways by which more flexibility could be built into the system and a more
appropriate balance could be struck between WTO members’ right to regulate in the
public interest and their WTO obligations.

Another legal framework feature that WTO member countries should prioritize
rebalancing with respect to challenges relating to public interest measures is the
burden of proof. Notably, the very first case that was adjudicated by the WTO
Appellate Body, U.S.— Gasoline, developed an interpretation of the burden of proof
for the conditions set out in the chapeau that remains unmodified by subsequent
panel and Appellate Body reports. In its 1996 report, the Appellate Body made the
respondent responsible for bearing the burden of demonstrating that a provisionally
justified measure is not applied in a manner that results in either arbitrary or
unjustifiable discrimination or is a disguised restriction on trade.”® This means that
the burden of proof for the chapeau requirements falls on the party that has already
proved that the measure is either necessary, related to, or essential for (depending on
the subparagraph invoked) the fulfilment of a public policy objective. From a policy
perspective, this allocation of burdens does not seem evenhanded.

This Appellate Body interpretation does not conform with core tenets of international
law. The general rule under international law, which is applicable to most domestic
legal systems as well, is that the burden of proof rests upon the party, whether
complaining or defending, who asserts the affirmative proposition.” The conditions
set out in the chapeau are negative conditions.”® Thus, following this principle, the
reasonable allocation of the burden of demonstrating that a respondent is failing
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to meet these conditions should rest on the complaining party. Consider that with
the necessity test, the respondent must prove that the measure is necessary in the
sense that it contributes to the fulfilment of an important value or objective, but

the burden of proving that the measure is not the least trade-restrictive alternative
falls on the complainant.” To that extent, the legal interpretation developed on the
chapeau unduly places a heavy evidentiary burden on governments that have already
demonstrated that their policies have the degree of connection required by the GATT
and the GATS with the policy objectives recognized by the agreements as important
enough to justify a deviation from the obligations of the parties. This flawed legal
interpretation is one that must be addressed in any effort to reform the multilateral
trading system.

The Two Policies Found Justified Under the
Exceptions

Of the 56 occasions in which the WTO adjudicating bodies have analyzed GATT
Article XX and GATS Article XIV defenses, only in two exception claims have a
country’s measures been deemed to meet all of the tests to qualify for a general
exception defense. This figure includes only exception claims that adjudicators
substantively considered after finding a WTO-inconsistent measure; it excludes
claims not reached because of judicial economy or because no WTO violation
ultimately was found. As shown below, 48 of the 56 analyzed defenses were
deemed admissible, 37 passed the subject matter/scope threshold, 18 passed the
necessary or “related to” threshold, and only two passed the chapeau. The graphic
below summarizes this roughly four percent “success” rate.

The two instances in which the Appellate Body eventually ruled that the challenged
measures were justified under the general exceptions, U.S. — Shrimp and U.S. —
Tuna-Dolphin, have several elements in common: Both had the United States as
respondent and were related to measures aimed at the conservation of exhaustible
natural resources (GATT Article XX(g)). And, in the two claims, the United States
initially lost the dispute, changed the challenged policies, and then the modified
measures were cleared through WTO compliance proceedings.
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The Pathway for the Two Instances of Respondents Successfully Invoking
the General Exceptions Defense
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Source: Public Citizen’s Global Trade Watch WTO General Exceptions
Database, an analysis of the rulings posted by the WTO at
www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

In the first case, U.S. — Shrimp, India, Malaysia, Pakistan and Thailand challenged
the import ban adopted by the United States with respect to shrimp harvested
without use of a technology that prevents sea turtles from getting caught in fishing
nets, known as a turtle excluder device (TED). Notably, U.S. domestic shrimpers
are required to use the same technology. The U.S. government conceded that

the measure constituted a quantitative restriction in the sense of GATT Article

Xl but argued that it qualified for an exception under GATT Article XX(g). The
Appellate Body agreed with the United States insofar as the import ban complied
with the requirements of subparagraph (g) of Article XX of the GATT. However,

the adjudicating body considered that the measure was applied in a manner that
amounted to both unjustifiable and arbitrary discrimination between countries
where the same conditions prevail. In reaching this conclusion, the Appellate Body
gave special weight to the fact that the United States did not enter into negotiations
with every country that could have been potentially affected by the import ban.”
Additionally, the adjudicating body deemed that the United States was being
inflexible and rigid by requiring other WTO members to adopt a policy that “is
essentially the same as the United States’ program.””'

After losing on the exception and the case, the United States modified its policy to
address the issues raised by the WTO Appellate Body. Malaysia believed that the
revised policy still did not conform with the requirements of GATT Article XX and
brought a compliance claim against the United States. Buttressed by the Appellate
Body findings in the original dispute, Malaysia, among other arguments, claimed that
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the United States not only had an obligation to negotiate with other countries, but
was required to conclude an international agreement before taking any unilateral
action.” In its 2001 report, the Appellate Body had to nuance its own findings from
three years prior. It held that requiring a multilateral agreement to be concluded to
avoid arbitrary or unjustifiable discrimination claims would mean that any country
party to the negotiations could obstruct the regulatory efforts of the country trying to
enact environmental policies, which would be unreasonable. Applying that logic, the
Appellate Body endorsed the panel’s conclusion that the United States had engaged
in serious, good faith negotiations with countries in the Indian Ocean and South-East
Asia region and thus did not engage in arbitrary or unjustifiable discrimination. This
was the first case in which the WTO adjudicating bodies allowed the application

of the general exceptions to justify a domestic policy that otherwise violated GATT
obligations.”

Seventeen years elapsed before the Appellate Body recognized that another policy
met the requirements of the chapeau of GATT Article XX. This decision came at

the end of the lengthy Tuna-Dolphin saga, which was a series of cases starting in
1991 in which the United States was challenged by various countries for policies
aimed at preventing dolphin injury and mortality through tuna fishing activities. The
U.S. Marine Mammal Protection Act banned the sale in the United States of tuna
caught by “setting on dolphins.” Also known as encirclement purse seine netting, this
method of catching yellowfin tuna, particularly in the Eastern Tropical Pacific Ocean
(ETP), killed and injured millions of dolphins before it was banned. The first two cases
were pre-WTO GATT cases in which Mexico and then the European Communities
challenged the import ban. In both instances, the GATT panels ruled against the
United States and decided that the GATT general exceptions could not be invoked

to justify U.S. pro-environment policies, although the panel reports were never
adopted under the GATT positive consensus rules.” The United States and Mexico
tried to settle their differences, including by negotiating the Agreement on the
International Dolphin Conservation Program (AIDCP) in 1999 under the auspices of
the Inter-American Tropical Tuna Commission (IATTC). The AIDCP sets out a labelling
scheme by which a “dolphin- friendly” label is allowed for tuna caught by boats with
observers that certify there was “no significant adverse impact” on dolphin mortality.
However, this standard was not adopted in the United States since the NGO Earth
Island Institute brought a lawsuit against the Department of Commerce for it to apply
the more stringent domestic rule contained in the Dolphin Protection Consumer
Information Act (DPCIA), which required proof that tuna was not harvested by
intentionally setting on dolphins with purse seine nets. This was the origin of the
tuna-dolphin WTO disputes.”
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In 2009, Mexico launched a WTO claim against the DPCIA, the related implementing
regulations, and the 2007 U.S. federal ruling in the aforementioned case brought

by Earth Island Institute. Since the initial proceedings revolved around the TBT
Agreement, the United States did not attempt to justify its measure through GATT
Article XX. The Appellate Body ultimately determined that the U.S. measures were
inconsistent with the non-discrimination obligation of the TBT Agreement. The
Appellate Body took issue with the fact that while the fishing method of setting on
dolphins was prohibited everywhere in the world, it was mostly used in the ETP
(where most Mexican tuna is harvested); and, according to the adjudicating body,

in other regions, fishing methods different from setting on dolphins also caused
harm to this mammal but were, nevertheless, not regulated by the U.S. labelling
requirements.” In 2013, the United States adopted a new regulation to comply with
the Appellate Body’s ruling. The new regulation included requirements for tuna
harvested outside of the ETP to be eligible for the dolphin-safe labelling. However,
later on, Mexico brought a compliance claim against the new measures. This time the
U.S. government did raise GATT Article XX exceptions. However, the Appellate Body
still determined that the policy afforded less favorable treatment to Mexican tuna
compared to “like” tuna products and that it was not justified under GATT Article
XX.” In 2018, the United States changed its policy again to try to satisfy the latest
WTO ruling, augmenting requirements for tuna harvested outside of the ETP and
adding conditions for tuna fisheries beyond those using large purse seine nets. And
both the U.S. and Mexican governments initiated compliance proceedings on the
case. In response, the Appellate Body accepted that the U.S. dolphin-safe labelling
scheme was justified under GATT Article XX(g).*”® Notably, some commentators have
mentioned that this last decision is an indication of the Appellate Body’s efforts to
deal with the WTO legitimacy problems vis-a-vis civil society, as well as the states
that have seen their sovereignty encroached.”
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Ensuring Trade Agreements Adequately
Safeguard Policy Space to Attain Non-
Commercial Goals

The failure to guarantee an adequate balance between WTO obligations on the one
hand and safeguarding countries’ right to enforce domestic public interest policy

on other important matters is at the heart of the WTOQO's legitimacy crisis. As this
analysis shows, there are several aspects of the general exceptions’ design and
structure that require a major overhaul so that WTO adjudicating bodies grant more
deference to respondent parties seeking to defend their public interest measures.
Below are recommendations that countries should consider in the context of broader
reforms to the WTO Agreements and as they assess the general exception language
proposed in new agreements both within and outside the WTO.

The most critical changes relative to the GATT/GATS general exception language that
would be necessary to construct effective general exceptions are:

Widening the scope of coverage:

The subject matter of domestic policies that could be implicated by existing and
new trade agreements is vast. Additionally, as shown by the wide array of policy
measures that have been discussed under GATT Article XX(d), the subparagraph
covering policy objectives related to compliance with laws and regulations not
themselves inconsistent with the GATT, the current scope of GATT Article XX
and GATS Article XIV is too narrow. This subparagraph has been invoked to
justify measures ranging from those directed to protect consumers by preventing
deceptive practices to actions aimed at reducing drug trafficking to policies
supporting the transition to a decarbonized economy. Moreover, the fact that

the WTO members that have invoked this defense often face a roadblock when
the Appellate Body or a panel determines that their measures failed to meet

the subject matter/scope threshold indicates that there should be more specific
exceptions that explicitly recognize the policy objectives that are pursued by these
measures.

Thus, an effective general defense would need to expand beyond the scope
of even GATT Article XX, which is more expansive than GATS Article XIV. For
instance, GATT Article XX covers natural resources and historical, cultural or
artistic treasures,” but GATS Article XIV does not. Neither covers countries’
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obligations under other international treaties, such as those covering indigenous
rights, core labor standards,” culture,” tobacco control, and more.

Of particular relevance is clarifying the way in which the WTO Agreements
interplay with other bodies of international law, especially those related to the
preservation of the environment and the furtherance of labor rights. As shown
by the India — Solar Cells case, the WTO general exceptions framework does not
give value to international instruments dealing with climate change. In a decisive
moment for the global challenge of adjusting our economies to reduce their impact
on the environment and to counter the climate crisis, it is essential that trade
agreements give deference to the undertakings aimed at promoting a just green
transition. In that vein, some scholars have argued that subparagraphs (b) and (g)
of GATT Article XX could be amended to include explicit reference to multilateral
environmental agreements; and subparagraph (e) could be expanded to cover
more core international labor standards.”

Limiting panel or Appellate Body discretion with respect to what domestic policies
are necessary:

As noted above, WTO jurisprudence on the “necessary” threshold has not been
consistent, with rulings ranging from judgments about whether a policy itself is
necessary to whether the degree of trade restrictiveness it entails is necessary.
And, even after the Appellate Body moved, theoretically, to a more defense-
friendly interpretation of necessity with its Brazil — Retreaded Tires report,
respondents have continued to face negative odds on passing this test, with

an overall failure rate of 61%. Many legal scholars have criticized the Appellate
Body’s argumentation on the necessity test since its members tend to judge the
value of the policy goal invoked using their own value system and exhibit opaque
reasoning on how the elements of the necessity balancing test interact when
applied to the particular circumstances of a case.

Perhaps the best way to limit adjudicating bodies’ discretion would be to
replicate, with slight modification, the footnote that is included in the Essential
Security exceptions of many U.S. free trade agreements (FTAs), which provides

a precedent for how to construct a self-judging exception.” This footnote
language requires that if a party invokes the exception in an investor-state
arbitral proceeding or a state- state dispute settlement tribunal, the tribunal or
panel hearing the matter shall find that the exception applies. More recently, the
parties to the Regional Comprehensive Economic Partnership (RCEP) went a step
further and, with regard to its data localization requirements obligation, added a
security exception that prevents its parties from even raising challenges against
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other countries’ policies if the latter consider them necessary for the protection

of essential security interests.” And, with regard to policy objectives beyond
national security, RCEP also contains a self-judging exception to data localization
obligations that empowers the country invoking this defense to determine
whether the policy is necessary to achieve the public policy objective.” If the
construct of the GATT and GATS general exceptions is revised or new agreements
incorporate their structure, then exceptions language should be modified, in a
similar vein, to clarify that if a country invokes the exception and proves that the
challenged policy is “designed to” fulfill the public policy objective targeted in the
subparagraph invoked, the measure is treated as necessary.

Another approach recently used in investment agreements that include general
exceptions inspired by GATT Article XX is to replace the “necessity” standard
with a “designed and applied to” threshold for all subparagraphs.” One benefit
of this language is that it would limit adjudicating bodies to an analysis similar to
that conducted when GATT Article XX(g) on measures “related to” conservation
of exhaustible natural resources is invoked, instead of the intrusive necessity test
analysis now performed. Respondents failed to establish necessity in 17 of 23
claims, or 74%. By comparison, respondents failed the Article XX(g) “relating to”
requirements in four of eight claims, or 50%.

A less fulsome alternative would keep part of the necessity test but remove

its most problematic element, i.e., the trade restrictiveness analysis. Under this
approach, if the respondent demonstrated that its challenged policy contributed
to an objective covered by the scope of the invoked subparagraph, then the
measure would be considered “necessary” and provisionally justified under

the subparagraph. This approach could facilitate exceptions for public interest
measures while the language of the chapeau would still apply, so the exceptions
could not be abused.

Adjusting the chapeauterms to the realities of domestic policymaking:

Limiting the discretion of adjudicating bodies to define what is required to meet
the chapeau tests would also be critical. WTO tribunals have often disregarded
the domestic constraints and dynamics that are inherent in democratic
policymaking, damning policies that reflect external constraints (technological
or budgetary limitations, for instance) or the political compromises necessary
to enact policies. This species of flawed analysis typically is present during
consideration of whether a challenged policy complies with the chapeau
requirements. One redress would be to add what Vanderbilt University Law
School Professor Timothy Meyer calls a “predominant motive test” into the
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introductory clause of GATT Article XX and GATS Article XIV. Meyer has proposed
to modify the chapeau terms to state: “Subject to the requirement that arbitrary or
unjustifiable discrimination between countries where the same conditions prevail
is not the predominant objective of such measures {...).”"

Such language would force WTO adjudicating bodies to give deference to the
realities of domestic policymaking and refrain from striking down policies just
because they could have discriminatory effects, but for which there is no evidence
of such intent, or because the challenged policy is modulated to reflect political
compromises or external constraints. A policy would only be inconsistent with

the chapeau, and consequently not justified under the general exceptions clause,
if the complainant demonstrates that arbitrary or unjustifiable discrimination was
the predominant motive of the respondent country when adopting or applying the
measure. This approach would be an interesting way to build more flexibility into
the system and achieve a more appropriate balance between countries’ right to
regulate in the public interest and their WTO obligations.

Placing the burden of proof on the complaining party with regard to the thresholds
established in the chapeaur.

Any general exception with a “specific exception-general requirements”

structure should include clear rules of burden of proof where the responsibility to
demonstrate that a public interest policy is applied in an arbitrary or unjustifiably
discriminatory fashion falls on the country challenging the measure. As articulated
above, this approach would be consistent with the core tenets of public
international law.

Additionally, countries should consider extending the coverage of the general
exceptions — as strengthened by the above recommendations — to other WTO
agreements, such as the TBT and SPS Agreements, the Trade-Related Aspects
of Intellectual Property Rights (TRIPS) Agreement, and any and all sector-specific
services agreements. This brief shows that some member countries believed
that the general exceptions would apply to these specific WTO commitments.
Moreover, since these agreements have stringent regulatory homogenization
requirements (for instance, basing regulations on international standards),

the WTO adjudicating bodies’ interpretations have left countries without any
affirmative defenses to safeguard against challenges to their regulatory actions.”
This has created an imbalance that favors complainants in dispute settlement
proceedings, which should be addressed.

Further discussion is warranted regarding the need to expand the reach of the
exceptions to other WTO agreements. Wide coverage would help governments
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to defend public interest policies that pursue important societal values while
meeting other WTO requirements. Additionally, it would clarify that existing and
any potential future WTO obligations do not trump protection of the environment,
promotion of labor rights, furtherance of public health, or other societal objectives.
However, further research and analysis is needed to ensure the right balance. Just
as today the WTO exceptions do not provide sufficient policy space to safeguard
legitimate public interest policies, it is important that broad, effective exceptions
cannot be abused to deprive countries of remedies against governmental

efforts to promote strategic industries that distort international markets. For
instance, while granting financial incentives for producers to transition to

greener technologies is sensible, these policies could also distort competition in
international markets, and affected countries should have recourse to remedies.
Thus, whether strengthened general exceptions should apply to instruments such
as the Agreement on Subsidies and Countervailing Duties, for example, requires
further analysis.

Presumably, it would be easier to implement the changes proposed to the GATT/
GATS general exception language to construct effective exceptions in new or even
existing FTAs. As mentioned before, some recent FTAs have altered the general
exception boilerplate language that is based on GATT Article XX.

However, this analysis’ focus on the uselessness of the current WTO exceptions
clauses spotlights a more fundamental problem: The rules of the WTO and many
FTAs systematically prioritize commercial interests over the public interest and
brand this highly subjective power shift as somehow related to “trade.” Domestic
public interest policies, including those that apply equally to domestic and foreign
goods, services, and firms, that conflict with expansive commercial rules that
extend far beyond trade policy become labeled as “trade barriers.” Such policies
must be altered or eliminated unless they satisfy nearly impossible standards to
qualify for an exception. This dynamic is why, increasingly, countries and public
interest advocates seek to alter the underlying rules or include broad exclusions
and carveouts in “trade” deals. The tobacco control measures ISDS carveout
negotiated for the Trans-Pacific Partnership (TPP) that became the basis for the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
is an example of this approach.” Although the existing examples are limited,
carveouts and exclusions could potentially achieve a better balance between
commercial interests and public policy objectives and place a higher standard of
proof on the country challenging another’s public interest policies.

Effective general exceptions in today’s expansive international commercial
agreements must not replicate GATT Article XX and GATS Article XIV language.
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The limited scope of those exceptions and the way in which the threshold tests
have largely limited their application are disqualifying. To remain viable, the
architecture of the multilateral trade system requires a major overhaul and any
new agreement must include language that actually preserves the policy space
needed to address the major challenges of our times.

Update Note: Why This Analysis Still Matters

Since December 2019, the United States has blocked new appointments to the WTO
Appellate Body. Under WTO rules, a panel report cannot be officially adopted while
an appeal is pending. Hence, it has become common practice for losing parties to
appeal panel results “into the void,” which freezes the dispute indefinitely, prevents
their ordinary adoption, and thereby blocks unfavorable rulings against their tariffs or
subsidies.

While the WTO dispute-settlement system is severely impaired, its rules still shape
domestic policymaking. Even though the current dispute settlement process cannot
produce an enforceable final ruling, governments have continued to face trade
challenges to measures intended to address climate change, public health, labor
abuses, supply-chain fragility, and economic insecurity. For example, the WTO
panel ruling against U.S. clean-energy tax credits under the Inflation Reduction

Act (DS623) shows the real-world stakes of these rules. While imperfect, the IRA
was the most comprehensive climate legislation ever enacted in the United States.
lts domestic-content incentives reflected a deliberate effort to link public clean-
energy investment to domestic manufacturing, good jobs, and more resilient supply
chains, an approach that was necessary to build the political support needed to
enact major climate legislation. The ruling sends a message to other governments
that outdated WTO rules can be used to challenge efforts to deploy the climate and
industrial policies needed to hasten the clean-energy transition. While the Trump
administration’s termination of the clean energy incentives in the IRA rendered the
ruling largely symbolic, the decision could still generate uncertainty and regulatory
chill among other governments. An economically powerful country like the United
States can largely ignore a WTO ruling, but other less powerful countries cannot
afford to do so and so are more likely to narrow, delay, or avoid measures that would
otherwise advance urgently needed climate action and other public interest goals.

The parallel European Union — Palm Oil and Oil Palm Crop-Based Biofuels disputes
make a different, but complementary, point that even justified measures— such as
GATT Article XX(b), as necessary to protect human, animal, or plant life or health,
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and Article XX(g), as relating to the conservation of exhaustible natural resources
—can fail under the Article XX chapeau if WTO panels conclude measures had
been administered in a manner constituting arbitrary or unjustifiable discrimination.
Together, these disputes show how WTO rules can constrain domestic policy to
confront urgent public-interest issues.

The Trump administration’s hostility to the WTO, withdrawal from multilateral
institutions, and expanded use of unilateral trade measures have upended the
multilateral trading system. But, rather than pushing for a return to the problematic
WTO rules that elevate commercial interests over sustainable development, human
rights, and other public-interest goals, the breakdown of WTO dispute settlement
and attacks on multilateralism create an opportunity and an obligation to redefine
what a multilateral economic order should achieve. WTO rules are not fit for purpose
and must be rewritten to support, rather than obstruct, governments’ ability to

act in the public interest. The answer is not to restore a corporate-friendly WTO
status quo in which corporations enjoy enforceable privileges while governments
face extraordinary hurdles to protect public health, workers, the environment,

and democratic decision-making. A legitimate multilateral system must prioritize
democratically determined public goals, preserve policy space for climate action and
a just transition, and prevent trade rules from being used to block urgently needed
responses to the crises of this century.
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