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INTRODUCTION
In this Freedom of Information Act (FOIA) case, Plaintiffs Animal Legal Defense Fund

(ALDF) and Food & Water Watch (FWW) seek to compel Defendants U.S. Department of
Agriculture and its Farm Service Agency (together, USDA) to disclose proactively, by publishing
in USDA’s FOIA online reading room, environmental review records that USDA is required to
prepare under the National Environmental Policy Act (NEPA) and its implementing regulations.
Specifically, Plaintiffs seek USDA’s proactive disclosure of USDA’s NEPA records for USDA
loans or loan guarantees financing a concentrated animal feeding operation (collectively, NEPA
CAFO Records). Because NEPA CAFO Records are frequently requested records, USDA’s failure
to proactively disclose them on an ongoing basis violates FOIA. See 5 U.S.C. § 552(a)(2)(D).

USDA’s contrary position is wrong for several reasons. To begin with, Plaintiffs seek the
agency’s proactive disclosure of all NEPA CAFO Records—not just the records responsive to
ALDF’s January 2024 FOIA request, as USDA suggests. Moreover, contrary to USDA’s assertion,
USDA’s proactive disclosure obligation requires the publication of information on an ongoing
basis; it does not require submission of a specific FOIA request. In addition, the scant evidence
that USDA submits fails to counter the overwhelming evidence in the record showing that the
information at issue is “frequently requested” within the meaning of the statute.

Separately, ALDF challenges USDA’s redactions of information responsive to ALDF’s
January 2024 request. Exemption 3 does not justify USDA’s redactions because the information
is not within the scope of the statute that USDA asserts as the basis for its withholding. And
exemption 6 does not justify USDA’s redactions because the agency fails to identify any privacy
interest that outweighs the substantial public interest in disclosure; indeed, it effectively concedes
that no reasonably foreseeable harm to an interest protected by exemption 6 would result from
disclosure of the information.

The Court should grant Plaintiffs’ motion for summary judgment and deny USDA’s cross-

motion for summary judgment.
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ARGUMENT

I Food and Water Watch has standing.
USDA argues for dismissal of “all claims” alleged by FWW, asserting that FWW lacks

“standing to challenge the redactions to, and withholding of, the documents produced in response
to th[e] earlier FOIA requests.” Defs. Mem. 11. FWW, however, does not allege a claim that
USDA has unlawfully redacted information in response to a FOIA request. Rather, the only claim
FWW alleges is that USDA has violated FOIA by failing to proactively disclose NEPA CAFO
Records in USDA’s online reading room, as required by 5 U.S.C. § 552(a)(2). See Compl. 99 64—
69, ECF No. 1.

USDA makes no argument that FWW lacks standing to bring its claim under § 552(a)(2),
and for good reason, as FWW plainly has standing under Ninth Circuit precedent. In Animal Legal
Defense Fund v. USDA, 935 F.3d 858 (9th Cir. 2019), the court of appeals explained that a plaintiff
has standing to pursue a claim under § 552(a)(2) where the plaintiff’s “inability to inspect
documents in virtual reading rooms harmed them in real-world ways” and “their alleged injuries
are ‘fairly traceable’ to the agency’s action, and likely to be redressed by their requested relief.”
1d. at 869. Here, FWW’s inability to access NEPA CAFO Records in USDA’s online reading room
has harmed FWW because, without this information, FWW’s ability to “effectively advocate” on
environmental issues arising from USDA’s building or expansion of CAFOs is “severely limited,”
and FWW “cannot effectively participate in the NEPA environmental review process.” Heinzen
Decl. 99 13, 19, ECF No. 38-2. Moreover, FWW has attested that, absent proactive disclosure of
the NEPA CAFO Records, FWW will have to submit FOIA requests for that information “on a
regular and ongoing basis in the future.” Id. 4 20. These injuries are traceable to USDA’s failure
to publish the information online and “may be redressed through public disclosure of the

information.” Animal Legal Def. Fund, 935 F.3d at 868.

I1. USDA’s failure to disclose proactively the NEPA CAFO Records in its online
reading room violates section 552(a)(2) of FOIA.

Mischaracterizing Plaintiffs’ claim, USDA asserts that Plaintiffs seek to compel USDA “to
create a Reading Room” for “documents requested in the underlying FOIA request and all future

NEPA CAFO records.” Defs. Mem. 1. In fact, Plaintiffs seek to compel USDA’s proactive
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disclosure of records in USDA’s existing online reading room, which FOIA requires it to maintain.
See 5 U.S.C. § 552(a)(2). Moreover, the records at issue are not limited to documents responsive
to ALDF’s “underlying FOIA request.” Defs. Mem. 1. The records at issue under section 552(a)(2)
are all NEPA CAFO Records—all records that USDA has already prepared and those that it will
have prepared pursuant to its NEPA review. Although USDA asserts that ALDF has a “lone
interest” in NEPA CAFO Records, the record evidence overwhelmingly shows that NEPA CAFO
Records are “frequently requested records” under § 552(a)(2)(D). Accordingly, USDA’s failure to
post them in its online reading room violates FOIA.

In response, USDA makes two arguments. First, USDA contends that Plaintiffs’ claim
under section 552(a)(2)(D) should be dismissed because, in USDA’s view, that statute does not
require USDA to proactively disclose “future” records. Second, USDA asserts that NEPA CAFO
Records do not meet section 552(a)(2)(D)’s requirements for “frequently requested records.”

Neither argument is correct.

A. Section 552(a)(2)(D) requires USDA’s ongoing disclosure of records as they are
generated or obtained by the agency.

USDA agrees that section 552(a)(2) requires agencies to proactively disclose in their online
reading room “information that already exists.” Defs. Mem. 23. USDA contends, however, that
the statute does not require an agency to disclose “information that will be created in the future.”
Id. USDA does not explain what it means by “future” records, but its position appears to be that
the agency has no obligation to disclose specific records “that have not yet been created nor
requested” as of the time a specific FOIA request is made under § 552(a)(3). Defs. Mem. 24.

As a preliminary matter, USDA’s argument that section 552(a)(2)(D) does not encompass
“future” records has no bearing on Plaintiffs’ claim for proactive disclosure of past and current
NEPA CAFO Records—information that plainly “already exists.” Defs. Mem. 23. At a minimum,
USDA should be compelled to disclose these records under § 552(a)(2)(D).

In addition, USDA’s passing suggestion that the Court lacks “jurisdiction” over Plaintiffs’

§ 552(a)(2) claim for “future” records, Defs. Mem. 24, is meritless. The Ninth Circuit has squarely
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held that district courts have jurisdiction to adjudicate a plaintiff’s claim that an agency has
violated § 552(a)(2). Animal Legal Def. Fund, 935 F.3d at 871.

Further, contrary to USDA’s assertion, FOIA does not limit the agency’s proactive
disclosure obligation to the records that exist at the time of a particular FOIA request. Section

552(a)(2)(D) provides that the agency “shall make available”:
copies of all records, regardless of form or format—
(1) that have been released to any person under paragraph (3); and

(i1) (I) that because of the nature of their subject matter, the agency determines have
become or are likely to become the subject of subsequent requests for substantially
the same records; or (II) that have been requested 3 or more times.

5 U.S.C. § 552(a)(2)(D). This statutory text must be broadly construed in light of FOIA’s “strong
presumption in favor of disclosure” U.S. Dep 't of State v. Ray, 502 U.S. 164, 173 (1991); see Lahr
v. Nat’l Transp. Safety Bd., 569 F.3d 964, 973 (9th Cir. 2009) (discussing FOIA’s purpose in
“facilitat[ing] public access to Government documents” (citation omitted)). And the plain text of
the statute does not limit the term “records” to those that exist at a particular time. As the Supreme
Court has explained, a record is an “agency record” within the meaning of FOIA if it meets two
requirements: (1) “an agency must ‘either create or obtain’ the requested materials”; and (2) “the
agency must be in control of the requested materials at the time the FOIA request is made.” U.S.
Dep’t of Just. v. Tax Analysts, 492 U.S. 136, 144-45 (1989). Where, as here, there is “no request
necessary” to trigger the agency’s obligation under section 552(a)(2), Animal Legal Def. Fund,
935 F.3d at 862, a record is within the scope of the term “all records” in subsection (a)(2)(D) if it
has been created or obtained by the agency and is within the agency’s control at the time it must
be proactively disclosed in the agency’s online reading room. Moreover, subsection
552(a)(2)(D)(i1)(I) provides that a record is frequently requested if it is or is “likely to become the
subject of subsequent requests for substantially the same records.” § 552(a)(2)(D)(ii)(I) (emphasis
added).

The purpose of section 552(a)(2)(D) supports this understanding. The Senate Report that

accompanied the enactment of section 552(a)(2)(D) states:
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The purpose of this provision ... is to prompt agencies to make information
available affirmatively on their own initiative in order to meet anticipated public
demand for it. In other words, FOIA processes should not be incumbered by
requests for routinely available records or information that can more efficiently be
made available to the public through affirmative dissemination means.

S. Rep. No. 104-272, at 13 (1996). Similarly, the House report explains that by requiring “more
affirmative disclosure, agencies can better use their resources” and that “[m]aking more
information available to the public can divert simple requests away from FOIA.” H.R. Rep. No.
104-795, at 12; see id. at 12—13 (stating that the affirmative-disclosure requirement is intended to
“enable agencies to more efficiently use their limited resources to complete requests on time”).
Requiring affirmative disclosure on an ongoing basis as the agency generates or comes into
possession of those records furthers (a)(2)(D)’s purpose in promoting efficiency by meeting the
anticipated public demand for frequently requested records.

USDA'’s contrary position is unavailing. Relying on Lipton v. EPA, 316 F. Supp. 3d 245
(D.D.C. 2018), USDA contends that § 552(a)(2)(D)(i)’s language stating that the records “have

(113

been released to any person under [5 U.S.C. § 552(a)(3)]” means that only “‘the same information
that has already been released’” in the past is within the scope of § 552(a)(2)(D). Defs. Mem. 23
(quoting Lipton, 316 F. Supp. 3d at 251). USDA’s quotation of Lipton, however, is inapposite
because that statement was made in the context of the court’s interpretation of a different statutory
provision, § 552(a)(2)(D)(i1)(I1). As Lipton acknowledges, the statement that USDA cites has no
applicability to the proper construction of § 552(a)(2)(D)(ii)(/). See 316 F. Supp. at 251 n.4 (stating
that under § 552(a)(2)(D)(i1)(I), “the agency’s duty to publish stems from the likelihood of requests
not for the exact same records that had been released under the reactive provision, but only for
‘substantially the same records’” (emphasis added)). USDA also cites Humane Society of United
States v. U.S. Fish & Wildlife Service, 2019 WL 2144804, at *3 (E.D. Va. May 16, 2019), but that
case relies on Lipton and is inapposite for the same reason.

Moreover, although USDA suggests otherwise, the records at issue—NEPA CAFO
Records—are “not nebulous records that have not yet come to fruition.” Humane Soc’y of the

United States v. U.S. Fish & Wildlife Serv., 838 F. App’x 721, 732 (4th Cir. 2020). Rather, they

are specific environmental review records that USDA is required to prepare pursuant to NEPA,
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that USDA is required to make publicly available under NEPA and its implementing regulations,
and that include some records that USDA has posted online. See Pls. Mem. 2—4, 11-12. And
Plaintiffs do not contend that these records must be posted before they exist. Rather, section
552(a)(2)(D) requires the agency to affirmatively disclose the records in its online reading room
“on an ongoing basis,” Animal Legal Def. Fund, 935 F.3d at 862, as they are generated by the
agency or come into the agency’s possession.

USDA also asserts that Plaintiffs’ claim should be dismissed because Congress “created
NEPA, but [did] not expressly require[] a reading room for NEPA documents.” Defs. Mem. 24.
Plaintiffs do not contend that the reading room obligation stems from NEPA, but from FOIA, 5
U.S.C. § 552(a)(2)(D). Because the requirements of § 552(a)(2)(D) are met, the agency has
violated FOIA by failing to publish the NEPA CAFO Records in its online reading room.

B. NEPA CAFO Records satisfy the requirements for frequently requested records
under section 552(a)(2)(D).

1. NEPA CAFO Records have been released in response to FOIA requests.
USDA does not dispute that records that fall into the category of NEPA CAFO Records

have been released in response to FOIA requests. Nonetheless, it contends that the first prong of
section 552(a)(2)(D)—that the records “have been released to any person under [§ 552(a)(3)]"—
is not met because that provision requires the release of the exact same NEPA CAFO Records that
were produced in response to a prior FOIA request. See Defs. Mem. 24. As explained above, the
correct reading of section 552(a)(2)(D)(1)’s requirement for “records ... that have been released to
any person under paragraph (3)” is that those “records” encompass not only the exact same records
that have been produced in response to a FOIA request, but also records that are “substantially the
same,” § 552(a)(2)(D)(i1)(I). See supra at I.A. And here, records that are NEPA CAFO Records
are substantially the same because they are the same types of environmental-review documents—
Environmental Assessments (EAs), Environmental Impact Statements (EISs), Environmental
Screening Worksheets (ESWs), and Public Notices of Availability—that an agency is required to

prepare pursuant to its NEPA review. See Pls. Mem. 3—4.
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Moreover, Plaintiffs satisfy section 552(a)(2)(D)(i) even under USDA’s erroneous
interpretation of the statute. As USDA does not dispute, USDA has released certain NEPA CAFO
Records in response to ALDF and FWW’s FOIA requests. See Waltz Decl. 99 21, 27, ECF No.
38-1; Heinzen Decl. q 18. And as to those records, there can be no dispute that Plaintiffs have

shown that the records “have been released” as required by § 552(a)(2)(D)(1).

2. NEPA CAFO Records are frequently requested records because they are
likely to be requested in the future and have been requested three or more
times.

As Plaintiffs have explained, see Pls. Mem. 10-13, NEPA CAFO Records satisfy the
second prong of section 552(a)(2)(D) because they are, or are likely to be, “the subject of
subsequent requests for substantially the same records” because of the nature of the records’
subject matter. 5 U.S.C. § 552(a)(2)(D)(i1)(I). In addition, the records have been requested at least
three times. Id. § 552(a)(2)(D)(i1)(1I).

a. USDA’s contention that section 552(a)(2)(D)(ii)(I) is not met rests on an erroneous
interpretation of the statute and is unsupported by the factual record. As explained above, USDA’s
assertion that “Plaintiffs have not established that [a] nationwide survey of NEPA CAFO
documents for the time period requested will continue to be requested,” Defs. Mem. 25, misreads
the statute. Section 552(a)(2)(D)(ii)(I) requires an agency’s proactive disclosure of “substantially
the same records”—not the exact records that have been previously requested.

In addition, USDA’s assertion wrongly places the burden on Plaintiffs. FOIA “places the
burden on the agency” to show that its failure to disclose information is lawful under
§ 552(a)(2)(D). See Animal Legal Def. Fund, 935 F.3d at 863 (citing 5 U.S.C. § 552(a)(4)(B))
(emphasis added). USDA cannot meet its burden here. USDA agrees that the factors enumerated
in 7 C.F.R. § 1.2 govern its determination under section 552(a)(2)(D)(I) of whether the records at
issue are, or are likely to be, “the subject of subsequent requests for substantially the same records.”
See Defs. Mem. 24. Here, applying these factors, the evidence in the record overwhelmingly
demonstrates that NEPA CAFO Records are frequently requested.

99 <6

First, USDA does not meaningfully contest that the “nature,” “particular characteristics,”

and “type of information” in NEPA CAFO Records, 7 C.F.R. § 1.2(c)(5)(ii); see 5 U.S.C.
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§ 552(a)(2)(D), show that those records are, and are likely to continue to be, the subject of
subsequent FOIA requests. See Pls. Mem. 11. Indeed, as USDA observes, NEPA itself does not
include “a nationwide reading room requirement.” Defs. Mem. 25. That observation, though,
supports that members of the public are likely to request NEPA CAFO Records through FOIA so
that they can provide comments as part of NEPA’s public participation process. See Waltz Decl.
99 10, 21-23; Heinzen Decl. 9 18-20.

Second, USDA does not contest that agency regulations and materials show that USDA’s
“experience,” 7 C.F.R. § 1.2(c)(5)(i), is that NEPA CAFO Records have been requested, and are
likely to be requested in the future. See Pls. Mem. 11-12 (collecting regulations and citing the FSA
Handbook, and FSA and USDA websites that post those records).

Third, the identity of the requesters, the number of FOIA requests, and the demonstrated
public interest in NEPA CAFO Records, see 7 C.F.R. § 1.2(c)(5)(iii), further demonstrate that
NEPA CAFO Records are, and are likely to continue to be, requested in the future. Indeed, USDA
does not dispute either that Plaintiffs and other advocacy groups intend to request NEPA CAFO
Records on a regular and ongoing basis, or that there is widespread public interest in the records.
See Waltz Decl. 9 22-23; Heinzen Decl. 9 18-20; see also Pls. Mem. 13. It also does not dispute
that it has received more than a dozen requests in 2023 and 2024 and approximately 10 requests
in 2022 and 2023 for NEPA CAFO Records. See Liu Decl., Ex. 2, ECF No. 39; Kirkpatrick Decl.,
Ex. 2, ECF No. 38-3.

USDA states that EAs for CAFOs are “rarely requested through FOIA,” “[p]erhaps 1-3
times a year.” Defs. Mem. 25 (citing McLoughlin Decl. § 25 n.1, ECF No. 44-4). That statement,
however, concedes that EAs are regularly requested and likely to be requested in the future. And
USDA offers no evidence to contest the frequency of requests for other NEPA CAFO Records—
ESWs, EISs, and Public Notices of Availability. Further, USDA asserts that its FOIA logs show
“only eight unique requesters in the past 2 years.” Defs. Mem. 25. This assertion, if correct, would
not excuse USDA from complying with the proactive disclosure requirement. In any event, the
logs show nearly a dozen unique requesters and that there have been multiple requests over the

past several years. See Liu Decl., Ex. 2; Kirkpatrick Decl., Ex. 2.
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b. Section 552(a)(2)(D)(ii)(II) is met because records for information falling within the
category of NEPA CAFO Records have been requested three or more times. As USDA does not
dispute, records within the category of NEPA CAFO Records have been requested numerous times
in the past several years. See Pls. Mem. 13 (citing Liu Decl., Ex. 2; Kirkpatrick Decl., Ex. 2).

Instead, USDA asserts section 552(a)(2)(D)(i1)(II) requires showing that there have been
three prior requests that are “substantially the same.” Defs. Mem. 25. The statute, though,
addresses “records ... that have been requested 3 or more times.” § 552(a)(2)(D)(ii)(II) (emphasis
added). “Section 552(a)(2)(D) ... does not require that the requests, or the presumed productions
as a whole, be identical, but rather that certain records were covered by at least three requests.”
Animal Welfare Inst. v. USDA, 2019 WL 3083025, at *5 (W.D.N.Y. July 15, 2019).

USDA’s assertion that the requests submitted by ALDF, FWW, and Humane Society
“differ in timeframe requested” is unavailing. Defs. Mem. 25. The three requests all cover the same
NEPA CAFO Records for the date range of January 1, 2022, to November 29, 2023. See Pls. Mem.
13—14 (citing Liu Dec., Ex. 2; Heinzen Dec. q 18, Ex. A). In addition, USDA’s assertion that the
requests by ALDF, FWW, and Humane Society differ in “the records sought” because FWW and
Humane Society’s requests seek Animal Feeding Operation (AFO) records in addition to CAFO
records is meritless. Defs. Mem. 25. As the declaration cited by USDA states, “[t]o be considered
a CAFO, a facility must first be defined as an AFO.” McLoughlin Decl. § 21. Accordingly, FWW
and Humane Society’s requests for information about AFOs necessarily encompass a request for
information about CAFOs. Indeed, Humane Society’s request makes that point abundantly clear,
stating that the request was for “[a]ll draft and final environmental review documents prepared”
for loans and loan guarantees to “any Animal Feeding Operation, ... including Concentrated
Animal Feeding Operations (‘CAFOs’).” Liu Decl., Ex. 2 (emphasis added).

III.  USDA’s withholdings under exemption 3 and 6 are unlawful.

USDA’s descriptions of the withholdings challenged by ALDF are misleading. See Defs.
Mem. 9-10. For example, USDA asserts that ALDF “clarifie[d]” that it was challenging USDA’s
redaction of “geospatial information” or “information provided by the agricultural producer or

owner.” Defs. Mem. 9. ALDF did not use those terms in describing USDA’s improper
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withholdings, and USDA’s attempt to suggest otherwise should be rejected. The challenged
redactions are clearly enumerated in ALDF’s summary judgment motion. See Pls. Mem. 14-15.

Moreover, ALDF has filed a motion for summary judgment, not a “[m]otion to [c]hallenge
[r]edactions.” Defs. Mem. 9. Because USDA has failed to meet its burden to show that the
challenged redactions are within the scope of FOIA exemption 3 or 6, its redactions are unlawful,
and this Court should order USDA to release the information at issue.

A. USDA’s withholding of information under exemption 3 is unlawful.

As ALDF has explained, see Pls. Mem. 16-18, the Food, Conservation and Energy Act, 7
U.S.C. § 8791(b)(2), does not justify USDA’s exemption 3 withholding. As an initial matter,
USDA’s suggestion that its withholding is lawful because agricultural owners have not consented
to disclosure of the information, see Defs. Mem. 12, is unavailing. The text of section
8791(b)(2)(A) does not condition nondisclosure on the absence of consent, and ALDF does not
contend that the consent exception in section 8791(b)(4)(C) applies to USDA’s withholdings here.

Rather, USDA’s redactions are unlawful because the information at issue is not within the

scope of that statute’s nondisclosure provision.

1. All the information in the ESWs, EAs, and Public Notices of Availability is
outside the scope of section 8791(b)(2)(A).

Section 8791(b)(2)(A) requires nondisclosure of “information provided by an agricultural
producer or owner of agricultural land concerning the agricultural operation ... in order to
participate in programs of the Department.” The information redacted from the ESWs, EAs, and
Public Notices of Availability is not within the scope of section 8§791°s nondisclosure provision
because that information was prepared by the agency, not the agricultural producer or owner.
USDA does not dispute that agency officers prepare and generate ESWs, EAs, and Public Notices
of Availability. See 7 C.F.R. § 799.9. Indeed, USDA submitted a declaration from a USDA
director confirming that the agency “developed FSA’s environmental screening worksheet
(ESW),” a form that is completed by an agency employee. Fuller Decl. § 5, ECF No. 44-2. That
declaration further confirms that FSA4 staff “draft the EA[s],” id. § 7, and that “F'S4 publishes a

notice in the local media” for the Public Notices of Availability, id. § 6 (emphasis added). “Because
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the Agency, not the borrower, generates these documents,” the records are “not covered by Section
8791 at all.” Humane Soc’y of United States v. USDA, 549 F. Supp. 3d 76, 85 (D.D.C. 2021)
(rejecting the government’s assertion of section 8791 to justify its exemption 3 withholding of
ESWs).

Citing no authority, USDA contends that, although agency officers prepare ESWs, EAs,
and Public Notices of Availability, the redacted information is “derived from the information
provided in the loan applications submitted by agricultural producers.” Defs. Mem. 16; see id. at
15. Section 8791, however, does not apply to information “derived” from producers. See
§ 8791(b)(2)(A). Just as Humane Society squarely rejected that argument, so too should this Court.
“Section 8791’s disclosure bar applies only to information ‘provided by an agricultural producer
or owner of agricultural land.”” Humane Society, 549 F. Supp. 3d at 85 (quoting 7 U.S.C.
§ 8971(b)(2)(A)). Moreover, “[e]ven if [agency officers] rely on information from loan applicants
... the Environmental Worksheets are not ‘provided by’ farmers and ranchers because they reflect
Agency analysis and work.” Id.; see also id. (“assessments that ‘involve[ ] analysis’ were ‘prepared

299

by the government’ despite relying on ‘raw data obtained from [loan applicants]’” (quoting Phil.
Newspapers, Inc. v. HHS, 69 F. Supp. 2d 63, 66—67 (D.D.C. 1999)). Because FSA officials are
ultimately signing and approving the information in the ESWs, EAs, and Public Notices of

Availability, that information is not within the scope of section §791.

2. Borrower names, addresses, lender information, CAFO sizes, and
information describing CAFOs are within the scope of section 8791°s
exception for “payment information.”

Section 8791 expressly excepts from subsection (b)(2)’s nondisclosure requirement “the
disclosure of payment information (including payment information and the names and addresses
of recipients of payments) under any [USDA] program that is otherwise authorized by law.” Id.
§ 8791(b)(4)(A). USDA agrees that, for direct loans made by USDA, borrower names, addresses,
and lender information are within the scope of the exception. See McLoughlin Decl. q 18 (stating
that “names-addresses-and loan disbursement amounts,” and “obligated amounts, loan types, and
approval dates can ... be released”); see also generally Defs. Mem. 14—15 (not disputing that this

information is within the exception). Such information is plainly within the provision excepting
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“payment information and the names and addresses of recipients of payments.” 7 U.S.C.
§ 8791(b)(4)(A). Because such information was redacted from the ESWs, EAs, and Public Notices

of Availability, USDA’s withholding was unlawful.

a. USDA’s withholding of borrower names and addresses from the
Payment Information Spreadsheet, ESWs, and EAs, and Public Notices
of Availability is unlawful.

USDA unlawfully withheld borrower names and addresses for USDA’s loan guarantees.
To begin with, its withholding is contrary to a USDA declaration admitting that “for guaranteed
loans, [FSA’s] FOIA team can release ... [s]ervicing [s]tate, [s]ervicing [c]ounty, ... [and] [I]ender
[n]ame,” and that such information is “not prohibited from release under Exemption (b)(3).”
McLoughlin Decl. § 13; see also Defs. Mem. 14 n.4 (stating that the borrower name and address
information for guaranteed loans would be the name and address for “the third-party lender”).
USDA nonetheless asserts that its withholding of such information is proper because it is not
“payment information” within the meaning of the statute. Although the statute does not define
“payment information,” USDA contends that the term encompasses only information about “actual
payments,” and in providing a loan guarantee, “USDA does not make the loan payments.” Defs.
Mem. 14. USDA is wrong.

The correct meaning of the term “payment information” encompasses information about
loan guarantees. Nothing in the statutory text distinguishes between direct loan payments and
guaranteed loan payments. And nothing in the statutory text limits the term “payment” to only a
“USDA payment,” as USDA suggests. Defs. Mem. 14. Moreover, the ordinary meaning of
“payment” refers to acts that are performed “to discharge a debt or obligation.” See Webster’s 11
New College Dictionary (3d ed. 2008) (defining “payment” as the “act of paying,” and “paying”
as “to discharge a debt or obligation”); see also Black’s Law Dictionary (2009) (defining
“payment” as the “[p]erformance of an obligation by the delivery of money or some other valuable
thing accepted in partial or full discharge of the obligation”). Further, “[w]hen Congress has
defined ‘payment’ in other federal statutes, it has included loans and loan guarantees within that
definition.” Humane Soc’y, 549 F. Supp. 3d at 83 (citing the Payment Integrity Information Act of
2019,31 U.S.C. § 3351(5), and the Improper Payments Information Act of 2002, Pub. L. No. 107-
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300, 116 Stat. 2350)). Thus, both direct “loans and loan guarantees ... constitute ‘payments’
because they involve transfers of money from one entity (the government or private lender) to
another (the borrower)” to satisfy a loan obligation. /d. And here, according to a USDA
declaration, with a USDA loan guarantee, USDA makes a commitment where “[i]n the event the
lender suffers a loss, FSA will reimburse the lender.” Nagel Decl. § 26, ECF No. 44-3.
Accordingly, information about USDA’s loan guarantees is “payment information ... under any
[USDA] program.” 7 U.S.C. § 8791(b)(4)(A).

Citing Humane Society, USDA asserts information about guaranteed loans is not “payment
information” because “no ... ‘payment’—or transfer or disbursement of funds—has occurred yet.”
Defs. Mem. 14 (quoting Humane Soc’y, 549 F. Supp. 3d at 84). That quotation from Humane
Society, however, was in the context of the court’s ruling that “the ‘payment information’
exception does not cover loan applications and their supporting documentation” because
application information is “a mere request, not information that circumscribes the payment.”
Humane Soc’y, 549 F. Supp. 3d at 84 (quoting Pub. Just. Found. v. FSA, 538 F. Supp. 3d 934, 941
(N.D. Cal. 2021)). Here, though, the information at issue does not concern loan applications, but
actual loan guarantees that USDA has made. See Waltz Decl., Ex. G (requesting information about
“all approved ... loan guarantees made to CAFOs”). And as Humane Society unambiguously held,
loan guarantees are “payment information.” /d. at §3.

Further, USDA’s assertion that loan guarantee information is within the scope of section
8791(b)(2)(A)’s nondisclosure provision because it is “derived from loan applications” is
unavailing. Because the information is within the scope of the exception to section 8791(b)(2)(A)
for payment information, section 8791 does not provide a basis to withhold it. And the notion that
information “derived from loan applications” is within the scope of section 8791(b)(2)(A) is

wrong, as explained above.

b. USDA’s withholding of information describing CAFOs and CAFO
sizes is unlawful because such information is within the scope of the
“payment information” exception.

As ALDF has explained, see Pls. Mem. 17-18, information describing the CAFOs funded

by USDA’s loans and loan guarantees, including the size of the CAFO, is within the scope of the
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exception for “payment information” because it provides “crucial context to follow taxpayers’
money.” Pub. Just. Found., 538 F. Supp. 3d at 941. USDA does not respond to this argument.

Instead, citing another part of Public Justice Foundation, USDA asserts that CAFO size
information is not “payment information” because it is “information included in the loan
application.” Defs. Mem. 15 (citing Pub. Just. Found., 538 F. Supp. 3d at 941). But, again, the
withheld information is about loans and loan guarantees that USDA has actually made, not ““a mere
request” for a loan or loan guarantee that may ultimately never be approved. Pub. Just. Found.,
538 F. Supp. 3d at 941. The notion that information about a loan or loan guarantee is not “payment
information” if it was originally included in a loan application is meritless and would effectively
eviscerate the entire “payment information” exception. Cf. Chubb Custom Ins. Co. v. Space
Sys./Loral, Inc., 710 F.3d 946, 966 (9th Cir. 2013) (“It is a well-established rule of statutory
construction that courts should not interpret statutes in a way that renders a provision
superfluous.”).

As to ALDF’s argument that the information describing the CAFO in the ESWs, EAs, and
Public Notices of Availability is within the scope of the “payment information” exception, USDA
appears to make no response at all, thereby conceding that argument. See Cody v. Ring LLC, 718
F. Supp. 3d 993, 1003 n.4 (N.D. Cal. 2024). Accordingly, USDA has failed to satisfy its burden to

justify its withholding of that information.

3. Section 8791(b)(2)(B) does not provide a basis for USDA’s withholding of
all the information at issue.

USDA asserts that its withholding of “information ... related to address[es], maps, and
photos” is proper because such information is within the scope of section 8791(b)(2)(B). Defs.
Mem. 16. That section prohibits disclosure of “geospatial information otherwise maintained by the
Secretary about agricultural land or operations for which information ... is provided” by an
agricultural producer or owner to USDA to participate in USDA’s programs. 7 U.S.C.
§ 8791(b)(2)(B). USDA, however, did not assert in its Vaughn index that it was withholding that
information on the basis of section 8791(b)(2)(B). E.g., Liu Dec., Ex. 5 at Entry No. 1; see also

generally id., Exs. 5-7.
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In any event, USDA’s suggestion that section 8§791(b)(2)(B) permits the withholding of
information “related to” a CAFQO’s location is not supported by the statutory text. Section
8791(b)(2)(B) prohibits disclosure of “geospatial information,” not information “related to”
geospatial information. And even if addresses or maps are “geospatial information,” USDA’s
redactions include information that is plainly not “geospatial information.” For example, borrower
names, descriptions of the CAFO (like its size, capacity, type and quantity of animals, type of
confinement, and manure management system), details about the proposed construction on the
CAFO (like descriptions of the structures that would be built), information revealing the
environmental impact of the proposed construction, and state permit numbers for the proposed
action do not disclose geospatial information. See, e.g., Liu Decl., Ex. 5 (Vaughn Index) at Entry
Nos. 1, 3, 5. Section 8791(b)(2)(B) does not support redaction of these types of information.

B. USDA’s withholding on the asserted basis of exemption 6 is unlawful.

USDA asserts that it is ALDF’s burden to justify disclosure of the information. Defs. Mem.
21, 22. But under FOIA, it is the agency’s burden to justify its withholding. Animal Legal Def.
Fund, 935 F.3d at 863 (citing 5 U.S.C. § 552(a)(4)(B)); see Ctr. for Investigative Reporting v.
CBP, 436 F. Supp. 3d 90, 99 (D.D.C. 2019). USDA has not met that burden here.

As ALDF has explained, regardless of whether the challenged information is within the
scope of exemption 6 (and it is not), the FOIA Improvement Act of 2016 requires disclosure of the
withheld information because the information’s disclosure would not result in reasonably
foreseeable harm to an interest protected by exemption 6. See Pls. Mem. 21-22. USDA does not
respond to this point, thereby conceding it. See Cody, 718 F. Supp. 3d at 1003 n.4.

Moreover, USDA’s withholding is not justified by exemption 6. As a preliminary matter,
ALDF does not seek disclosure of “personally identifiable information” like social security
numbers or phone numbers, as stated by the declaration on which USDA relies. See McLoughlin
Decl. § 17. And as to the information that USDA does challenge—for example, information
describing the CAFO financed by FSA’s loan or loan guarantee—any minimal privacy interest at
issue is significantly outweighed by the strong public interest in USDA’s financing of CAFOs and

NEPA environmental review information.

CASE NoO. 24-CV-3093 JD
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ CROSS-MOTION AND SUMMARY JUDGMENT REPLY

15



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:24-cv-03093-JD Document 46  Filed 05/06/25 Page 20 of 22

1. Any privacy interest in the records at issue is nonexistent or minimal.

Because businesses lack privacy interests protected by exemption 6, USDA’s redaction of
information relating to a business is unlawful. Multi Ag Media LLC v. USDA, 515 F.3d 1224, 1228
(D.C. Cir. 2008). USDA asserts that all the redacted information concerns a “closely held family
business.” Defs Mem. 18. That assertion, however, is not supported by the record, including the
declaration that USDA cites. See McLoughlin Decl. 4 15 (not stating that all redactions are
information from closely held family farms). Moreover, USDA’s Vaughn index made no mention
of a “closely held family business”; rather, it asserted that the loan applicants for which it claimed
a privacy interest included “individuals, corporations, partnerships, and other business entities.”
E.g., LiuDec., Ex. 5 at Entry No. 1. But because the only privacy interest that USDA asserts in its
memorandum is on behalf of “the closely held business entities at issue,” Defs. Mem. 20, it has
failed to meet its burden to justify its withholding for information relating to any individuals or
other businesses.

Moreover, any privacy interest that USDA asserts on behalf of closely held businesses—
their “financial interests,” Defs. Mem. 20—is nonexistent or minimal. USDA does not dispute that
it has publicly disclosed information identifying borrowers’ participation in FSA’s loan program,
undermining USDA’s assertion of a privacy interest. And the declaration that USDA cites does
not assert that the withheld information “would necessarily reveal at least a portion of the owner's
personal finances.” Multi Ag Media, 515 F.3d at 1228-29. Moreover, “loan information gives a
mere peek into farmers’ finances” and “even though loan payments do indicate the financial state
of individual farmers and small family farms, they do not reveal the whole picture and therefore
do not represent a weighty privacy interest.” Pub. Just. Found. v. Farm Serv. Agency, 538 F. Supp.
3d 934, 945 (N.D. Cal. 2021). USDA attempts to distinguish Public Justice by asserting that,
unlike the plaintiffs in that case, “ALDF is asking for the Court to reveal the whole picture” here.
Defs. Mem. 21. That assertion is meritless. This lawsuit seeks similar information to that at issue
in Public Justice. See 538 F. Supp. 3d at 945. And as Public Justice concluded, because
information about one loan would not reveal the entirety of the finances for those farmers and

family farms, any privacy interest is “not particularly weighty.” Id.
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2. A strong public interest supports disclosure of the information.

As ALDF has explained, “there is a substantially weighty public interest in administration
of FSA programs that disburse taxpayer dollars.” /d. The withheld information is about loans and
loan guarantees that USDA has actually made. There is a significant public interest in the
disclosure of federal loan information so that the public understands how the government has spent
public funds. See Pls. Mem. 20-21.

USDA cites Telematch, Inc. v. USDA, 2020 WL 7014206 (D.D.C. Nov. 27, 2020), and
Multi Ag Media LLC v. USDA, 515 F.3d 1224 (D.C. Cir. 2008), but neither supports its position.
In Telematch, the court stated that there was no public interest “in determining whether farmers
are complying with” USDA’s requirements for participating in a USDA farm program. 2020 WL
7014206, at *9. Here, by contrast, the public interest is in /'S4 ’s administration of the Farm Loan
Program. And, as USDA agrees, there is a strong public interest in information about how the
agency administers its programs. See Defs. Mem. 22 (citing Multi Ag Media and acknowledging
the public’s “significant interest” in “monitor[ing] whether the agency is correctly doing its job in
administering th[e] ... programs at issue”).

Finally, USDA does not appear to dispute the significant public interest in monitoring
whether FSA is complying with its obligations under NEPA. See Pls. Mem. 21. Contrary to
USDA’s assertion, there is a “direct connection,” Defs. Mem. 22, between the withheld
information in the NEPA CAFO Records, which would provide information essential to
understanding FSA’s environmental assessment, and that weighty public interest. See Waltz Decl.
930 (“Without the redacted information, ALDF cannot assess whether FSA adequately considered
the environmental impact of its loan decision.”).

CONCLUSION

The Court should grant Plaintiffs’ motion for summary judgment, order USDA to

affirmatively disclose NEPA CAFO Records in its online reading room, and order USDA to

release the redacted information at issue.
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DATED: May 6, 2025
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