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NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT
TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on a future date and time to be set by the Court, this motion
may be heard by the Honorable James Donato in Courtroom 11, 19th Floor, 450 Golden Gate
Avenue, San Francisco, CA 94102. Plaintiffs Animal Legal Defense Fund and Food & Water
Watch will, and hereby do, move the Court for summary judgment.

REQUESTED RELIEF

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Plaintiffs move for summary
judgment for all claims raised in their Complaint for Declaratory and Injunctive Relief, on the
grounds that Defendants U.S. Department of Agriculture and its Farm Service Agency violated the
Freedom of Information Act, 5 U.S.C. § 552, by failing to affirmatively disclose the requested
records in electronic format in Defendants’ electronic reading rooms and by withholding
information requested by Plaintiff Animal Legal Defense Fund (ALDF). This Motion is based on
the Notice of Motion, the Points and Authorities incorporated herein, the Declaration of Daniel
Waltz and accompanying exhibits, the Declaration of Tarah Heinzen and accompanying exhibits,

the Declaration of Wendy Liu and accompanying exhibits, the Declaration of Michael T.

Kirkpatrick and accompanying exhibits, any matters of which the Court may take judicial notice,
and any written and oral argument and authorities that are presented at or before the hearing on
this motion.
DATED: March 9, 2025 Respectfully submitted,

/s/ Wendy Liu

Wendy Liu (pro hac vice)

Counsel for Plaintiffs
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INTRODUCTION

Defendants U.S. Department of Agriculture and its Farm Service Agency (FSA) (together,
USDA) provide loans and loan guarantees for concentrated animal feeding operations (CAFOs) as
part of USDA’s Farm Loan Program. Before it can issue the loan or guarantee, USDA is required
by the National Environmental Policy Act (NEPA) to analyze the environmental impact of its
action and to disseminate information publicly and solicit and consider public feedback. During
its NEPA environmental review process, USDA prepares various NEPA environmental review
documents in analyzing environmental impact, including Environmental Screening Worksheets,
Environmental Assessments, Environmental Impact Statements, Public Notices of Availability,
and Findings of No Significant Impact.

Plaintiffs brought this action under the Freedom of Information Act (FOIA), 5 U.S.C.
§ 552, seeking access to these review documents. USDA’s failure to publish online the NEPA
environmental review documents prepared by USDA for its loans or guarantees to CAFOs (NEPA
CAFO Records) violates FOIA’s provision requiring proactive disclosure for frequently requested
records, 5 U.S.C. § 552(a)(2)(D). Such records have been released in response to FOIA requests,
have been requested numerous times, and are likely to be requested again and again.

With respect to ALDF’s January 18, 2024, request for NEPA records and loan information,
USDA asserted FOIA exemptions 3 and 6 as its justification to redact significant information from
its response. USDA has not discharged its burden to justify its withholding of information under
these exemptions, nor can it. The statute that USDA cites as the basis for its withholding under
exemption 3, section 1619(b) of the Food, Conservation and Energy Act of 2008, does not prohibit
disclosure of the information at issue. And exemption 6 does not justify USDA’s redactions,
because the significant public interest in disclosure easily outweighs any minimal privacy interest
in the information at issue.

Therefore, the Court should grant plaintiffs’ motion for summary judgment, order USDA
to affirmatively disclose the NEPA CAFO Records by publishing them in its online reading room,
and order USDA to release the information it unlawfully redacted from its response to the FOIA

request at issue.
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ISSUES TO BE DECIDED
(1) Whether USDA has violated FOIA by failing proactively to disclose NEPA CAFO Records by
publishing them in its online reading room.
(2) Whether USDA'’s withholdings on the asserted bases of exemptions 3 and 6 violate FOIA.
BACKGROUND

A. The National Environmental Policy Act

The National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 (1970),
42 U.S.C. §§ 4321 et seq., establishes “a national policy [to] encourage productive and enjoyable
harmony between man and his environment” and to “promote efforts which will prevent or
eliminate damage to the environment and biosphere and stimulate the health and welfare of man.”
42 U.S.C. § 4321. NEPA establishes “a set of ‘action-forcing’ procedures that require that agencies
take a ‘hard look’ at environmental consequences and that provide for broad dissemination of
relevant environmental information.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332,
350 (1989) (internal citation omitted).

NEPA has “twin aims”: to “plac[e] upon an agency the obligation to consider every
significant aspect of the environmental impact of a proposed action, and ensur[e] that the agency
will inform the public that it has indeed considered environmental concerns in its decisionmaking
process.” San Diego Navy Broadway Complex Coal. v. U.S. Dep’t of Def., 817 F.3d 653, 658 (9th
Cir. 2016) (internal brackets omitted) (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.
Council, Inc., 462 U.S. 87, 97 (1983)). Through its “informational purpose,” NEPA “*‘provid[es]
a springboard for public comment’ in the agency decisionmaking process itself.” Dep’t of Transp.
v. Pub. Citizen, 541 U.S. 752, 768 (2004). As USDA has explained, “NEPA mandates the public
be informed of, and allowed to comment on, planned activities with potential impacts to help
determine their significance.” USDA, 1-EQ (Rev. 3), FSA Handbook on Environmental Quality
Programs for State and County Offices (2025) [hereafter, FSA Handbook] at 1-24,
https://www.fsa.usda.gov/Internet/FSA_File/1-eq r03 a02.pdf.

Environmental Review Documents. “At the heart of NEPA,” Pub. Citizen, 541 U.S. at

757, is the requirement that all federal agencies prepare, for legislative proposals and “other major
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Federal actions significantly affecting the quality of the human environment, a detailed”
Environmental Impact Statement (EIS) describing, among other things, the “reasonably

29 ¢

foreseeable environmental effects of the proposed agency action,” “any reasonably foreseeable
adverse environmental effects which cannot be avoided should the proposal be implemented,” and
“a reasonable range of alternatives to the proposed agency action.” 42 U.S.C. §§ 4332(C)(i)—(iii).

“[T]o determine whether a proposed action would significantly affect the environment”
and to consider alternatives and mitigation measures to the proposed action, FSA’s implementing
regulations require the agency to prepare an Environmental Assessment (EA), unless the action
is categorically excluded from the requirement to produce an EIS or the agency has decided to
prepare an EIS. 7 C.F.R. § 799.40. The EA is “a ‘concise public document’” that “must provide
the public with sufficient environmental information, considered in the totality of the
circumstances, to permit members of the public to weigh in with their views and thus inform the
agency decision-making process.” Tri-Valley CAREs v. U.S. Dep’t of Energy, 671 F.3d 1113, 1128
(9th Cir. 2012) (quoting Bering Strait Citizens for Responsible Resource Dev. v. U.S. Army Corps
of Eng’rs, 524 F.3d 938, 953 (9th Cir. 2008)). FSA has identified fourteen categories of proposed
actions that require an EA. 7 C.F.R. § 799.41(a).

For other proposed actions, FSA is required to complete an Environmental Screening
Worksheet (ESW). ESWs are agency forms (Form FSA-850) that FSA uses “as an initial
screening tool to evaluate and document any likely environmental impacts of a proposed action
and to determine if additional analyses are required.” FSA Handbook at 2-5; see 7 C.F.R.
§ 799.20(a); see also id. §§ 799.31, 799.32, 799.41(b). In addition, for over 60 proposed actions,
even if the action is categorically excluded from the requirement to produce an EIS, FSA is
required to prepare an ESW. /d. § 799.31.

If, pursuant to the EA, an agency determines that an EIS is not required, it must issue a
Finding of No Significant Impact (FONSI), which briefly presents the reasons why the proposed
agency action will not have a significant environmental impact. See id. § 799.45(a).

EISs, EAs, ESWs, and FONSIs are “[e]nvironmental review documents” that FSA

prepares, among others, pursuant to its NEPA “environmental review process.” 7 C.F.R. § 799.9.
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In addition, FSA prepares and publicly disseminates a Notice of Availability to inform members
of the public of the availability of several types of environmental review documents. /d.; see id.

§ 799.15(b)(4); see also FSA Handbook at 1-22-23.

B. NEPA environmental review documents prepared for USDA’s provision of loans

and loan services to CAFOs

CAFOs are facilities that confine cows, pigs, turkeys, or chickens to produce meat, dairy,
and egg products. In addition to negatively impacting the environment, CAFOs harm people’s
health, quality of life, and economic well-being, particularly for those living near or downstream
from CAFOs. Waltz Dec. 9 5; Heinzen Dec. 4 6. CAFOs are categorized as “small,” “medium,”
or “large,” depending on the type and quantity of animals confined within them and, for small and
medium CAFOs, the degree to which they are polluting waterways. See 40 C.F.R. §§ 122.23(b)(4),
(6), (9).

Before it can approve an FSA loan or loan guarantee to construct or expand a CAFO,
USDA is required to conduct a NEPA analysis of the environmental impact of the proposed action.
The extent of USDA’s NEPA review varies according to the size of the CAFO. For example, FSA
is required to prepare an EA for proposals to refinance newly constructed large CAFOs or to
finance the construction or major expansion of large CAFOs. See 7 C.F.R. §§ 799.41(a)(9)—(10).
For proposed actions that “do not reach th[ose] thresholds,” FSA is required to prepare an “ESW
to determine if an EA is warranted.” Id. § 799.41(b).

USDA prepares NEPA environmental review documents for its proposed loans or loan
services to CAFOs (NEPA CAFO Records) to provide neighbors, advocacy groups, including
plaintiffs, and other members of the public with notice of the planned development or expansion
of CAFOs, as well as information about their anticipated environmental impact, and an opportunity
to provide public comment. See Waltz Dec. 9 7-10; Heinzen Dec. 9 8-9. Providing that
information enables the public to provide input and raise concerns before the federal government
decides to finance the CAFQO’s construction. Waltz Dec. 99 7-10; Heinzen Dec. 49 8—11. Members
of the public, including plaintiffs and their members, rely on timely access to NEPA CAFO

Records to provide important feedback and comment during the NEPA environmental review
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process. Waltz Dec. 9 9-11; Heinzen Dec. Y 9-13. Without ready and timely access to these
records, the public cannot provide FSA with important information on the environmental impact
of its proposal to finance the development or expansion of CAFOs. Waltz Dec. 9 11-12; Heinzen
Dec. 9 10-12. And often the public has not been able to access NEPA CAFO Records because
FSA’s public notices of those records are not readily accessible, and the records are often not
available online. Waltz Dec. 99 13-20; Heinzen Dec. 49 11, 13, 15-17.

Accordingly, NEPA CAFO Records have been the subject of frequent FOIA requests for
several years. Indeed, according to FSA’s FOIA logs, NEPA CAFO Records have been requested
more than 20 times in the past several years. Liu Dec., Ex. 3; Kirkpatrick Dec., Ex. 2. The FOIA
process, however, is typically too slow to provide interested parties with access to NEPA CAFO
Records in time to provide the comments contemplated by NEPA. Waltz Dec. 49 21-22; Heinzen
Dec. q9 11, 19.

C. ALDF’s January 18, 2024, FOIA Request

On January 18, 2024, ALDF submitted a FOIA request to USDA for NEPA CAFO Records
and information about USDA’s approved loans and loan guarantees to CAFOs. Specifically, in
relevant part, ALDF requested, for the period from January 1, 2022, through January 18, 2024:

1. All draft and final environmental review documents prepared pursuant
to all direct loans and all loan guarantees made to all small, medium,
and large confined animal feeding operations (“CAFOs”)[,]
... including environmental screening worksheets, environmental
assessments, environmental impact statements, as well as all Notices of
Intent and Notices of Availability of environmental documents that have
been published in local media or local newspapers. ...

2. The following information pertaining to all “approved” direct loans and
loan guarantees made to CAFOs: loan recipient name, address, payment
amount, intended use of the loan, and whether the loan is for a small,

medium, or large CAFO. ...
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Waltz Dec., Ex. G (footnotes omitted). USDA acknowledged receipt of the FOIA request and
assigned it tracking number 2024-FSA-01985-F. Waltz Dec. q 25, Ex. H.

Between January and May 2024, USDA made one “interim” production in response to
ALDEF’s request: On April 30, 2024, it produced a spreadsheet with information about its direct
and guaranteed loans to CAFOs in eight states (Loan Information Spreadsheet). Waltz Dec. 4] 27,
See Liu Dec., Ex. 11. In that record, USDA redacted information on the asserted bases of FOIA
exemptions 3, citing section 1619(b) of the Food, Conservation and Energy Act of 2008, 7 U.S.C.
§ 8791, and exemption 6. Waltz Dec. 9 27.

D. This Lawsuit

Plaintiffs filed this lawsuit on May 22, 2024, to compel USDA (1) to disclose NEPA CAFO
Records by proactively posting them in USDA’s electronic reading room, and (2) to disclose
information in response to ALDF’s January 18, 2024, FOIA request for NEPA CAFO Records
and CAFO loan information and to disclose the information that it had redacted from the Loan
Information Spreadsheet. Compl., ECF No. 1.

Between May and September 2024, USDA produced NEPA CAFO Records and other
information for USDA’s loans to CAFOs in Delaware, lowa, Ohio, Oklahoma, Pennsylvania,
Missouri, and Indiana. See Waltz Dec. q 27. It also produced a corrected copy of the Loan
Information Spreadsheet. See Liu Dec., Ex. 11. USDA, however, continued to withhold
information on the asserted bases of FOIA exemptions 3 and 6. See Waltz Dec., Ex. J.

By stipulation on September 13, 2024, the parties agreed to stay USDA’s productions of
remaining records responsive to ALDF’s January 18 request pending resolution of the parties’
disputes regarding the exemption 3 and 6 redactions in the records that had already been produced.
Stipulation, ECF No. 27. Approximately two weeks later, USDA produced NEPA CAFO Records
for its loans to CAFOs in Arizona, Colorado, Louisiana, Maine, Nebraska, New Mexico, North
Dakota, Vermont, Washington, and Wyoming, and it continued to redact information under FOIA
exemptions 3 and 6. See Waltz Dec., Ex. J.

On December 6, 2024, the Court ordered plaintiffs to file their summary judgment motion

by March 10, 2025. Scheduling Order, ECF No. 31. Because USDA redacted the same type of
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information across all of its productions, the parties agreed to select representative records for
USDA'’s Vaughn index. Liu Dec. § 6. USDA submitted its Vaughn index to plaintiffs on February
21, 2025. See Liu Dec., Exs. 5-7.
STANDARD OF REVIEW

FOIA “provides for de novo review and places the burden on the agency ‘to sustain its
action.”” Animal Legal Def. Fund v. USDA, 935 F.3d 858, 863 (9th Cir. 2019) (citing 5 U.S.C.
§ 552(a)(4)(B)).

“Most FOIA cases are resolved by the district court on summary judgment, with the district
court entering judgment as a matter of law.” Animal Legal Def. Fund v. FDA, 836 F.3d 987, 989
(9th Cir. 2016) (en banc) (per curiam). “Summary judgment is appropriate only if the agency can
prove that it has fully discharged its obligations under the FOIA, after the underlying facts and the
inferences to be drawn from them are construed in the light most favorable to the FOIA requester.”
Ecological Rts. Found. v. EPA, 607 F. Supp. 3d 979, 993 (N.D. Cal. 2022), aff’d, 2023 WL
4342100 (9th Cir. July 5, 2023) (quotation marks omitted). The government’s burden “does not
shift even when the requester files a cross-motion for summary judgment because the
[g]lovernment ultimately has the onus of proving that the documents are exempt from disclosure,
while the burden upon the requester is merely to establish the absence of material factual issues
before a summary disposition of the case could permissibly occur.” Ctr. for Investigative Reporting
v. CBP, 436 F. Supp. 3d 90, 99 (D.D.C. 2019) (cleaned up) (citing Pub. Citizen Health Research
Grp. v. FDA, 185 F.3d 898, 90405 (D.C. Cir. 1999)).

ARGUMENT

FOIA was enacted “to ‘permit access to official information long shielded from public
view’ and thereby ‘pierce the veil of administrative secrecy’ that clouded the workings of federal
agencies.” Ctr. for Investigative Reporting v. DOJ, 14 F.4th 916, 922 (9th Cir. 2021) (quoting
Dep’t of Air Force v. Rose, 425 U.S. 352,361 (1976)). “[P]Jublic scrutiny and an informed citizenry
are ‘vital to the functioning of a democratic society, needed to check against corruption and to hold
the governors accountable to the governed.”” Animal Legal Def. Fund, 935 F.3d at 861 (quoting
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978)). “Corruption, government
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inefficiency, and mistrust of public institutions all flourish ‘unless the people are permitted to know
what their government is up to.”” Id. (quoting DOJ v. Reporters Comm. for Freedom of the Press,
489 U.S. 749, 77273 (1989)).

“To implement these goals, FOIA creates three different mechanisms for making agency
records available to the public.” /d. at 862. Two of those mechanisms are at issue in this case. First,
FOIA’s so-called “reading room” provision, 5 U.S.C. § 552(a)(2), requires each agency to
proactively disclose and make ‘“available for public inspection in an electronic format” certain
categories of records, without waiting for a FOIA request from the public. /d. Second, pursuant to
5 U.S.C. § 552(a)(3), “FOIA’s most-recognized provision, members of the public may request
agency records, and the agency—subject to limited exemptions—must produce them.” Animal
Legal Def. Fund, 935 F.3d at 862.

Here, USDA’s failure to publish NEPA CAFO Records in its online reading room violates
FOIA’s provision requiring proactive disclosure of frequently requested records,
section 552(a)(2)(D). And its redactions on the NEPA records that it has disclosed in response to
ALDEF’s January 18 FOIA request, as well as its redaction of information in the Loan Information

Spreadsheet, are not supported by the exemptions on which it relies.

I. USDA’s failure to disclose proactively the NEPA CAFO Records in its online reading
room violates section (a)(2) of FOIA.

FOIA’s reading room provision, section 552(a)(2), imposes on the agency an “affirmative
obligation” to disclose ‘“certain categories of records ... on an ongoing basis, no request
necessary.” Animal Legal Def. Fund, 935 F.3d at 862; see Campaign for Accountability v. DOJ,
278 F. Supp. 3d 303, 307 (D.D.C. 2017) (stating that subsection (a)(2) “require[s] agencies to act
proactively with respect to the publication of certain types of records and information; i.e., the
agency must disclose the records without waiting for a request”). One such category of records is
“frequently requested records.” Animal Legal Def. Fund, 935 F.3d at 862. “Frequently requested
records” are defined as those that (1) “have been released to any person” in response to a FOIA
request, 5 U.S.C. § 552(a)(2)(D)(i); and (2) “because of the nature of their subject matter, the

agency determines [the records] have become or are likely to become the subject of subsequent
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requests for substantially the same records,” or the record has been requested “3 or more times,”
id. §§ 552(a)(2)(D)(ii)(I)—(IT). The government and “[l]egislative reports ... justify the availability
of frequently requested records in terms of reducing requests for copies, streamlining processing,
and trimming bloated agency backlogs.” Animal Legal Def. Fund, 935 F.3d at 863 (footnote
omitted). Recognizing that “FOIA processes should not be incumbered by requests for routinely
available records or information that can more efficiently be made available to the public through
affirmative dissemination means,” Congress enacted this provision “to prompt agencies to make
information available affirmatively on their own initiative in order to meet anticipated public

demand for it.” S. Rep. No. 104-272, at 13 (1996).

A. NEPA CAFO Records have been released repeatedly in response to FOIA
requests.

NEPA CAFO Records “have been released,” 5 U.S.C. § 552(a)(2)(D)(i), in response to
FOIA requests submitted under section 552(a)(3). Indeed, according to FSA’s FOIA logs, FSA
has released NEPA CAFO Records multiple times. See Liu Dec., Ex. 2; Kirkpatrick Dec., Ex. 2.
For example, FSA has granted, either in part or in full, the following FOIA requests:

e An August 15, 2023, request from Southern Environmental Law Center for,
among other things, draft and final EISs and EAs, and FONSIs, for broiler
chicken farm facilities in western Tennessee that applied for FSA loans. Liu
Dec., Ex. 2 (FOIA Request ID #2023-FSA-05750-F).

e A February 8, 2024, request from Food & Water Watch for all draft and final
NEPA CAFO Records, “includ[ing] environmental screening worksheets,
environmental assessments, environmental impact statements, as well as all
Notices of Intent and Notices of Availability of environmental documents that
have been published in local media/newspapers.” Heinzen Dec. q 18, Ex. A
(FOIA Request ID #2024-FSA-02633-F).

e An April 29, 2024, request from the Campaign for Family Farms and the
Environment for draft and final NEPA CAFO Records in lowa, Minnesota,

Missouri and South Dakota, including “environmental screening worksheets,
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environmental assessments, environmental impact statements, as well as
Notices of Intent and Notices of Availability of environmental documents that
have been published in local media/newspapers.” Liu Dec., Ex. 2 (FOIA
Request ID #2024-FSA-04306-F).

e A June 17, 2024, request from the Humane Society of the United States for,
among other things, draft and final NEPA CAFO Records, “includ[ing]
environmental  screening  worksheets, environmental  assessments,
environmental impact statements, and Notices of Intent and Notices of
Availability of environmental documents that have been published in local
media sources.” Liu Dec., Ex. 2 (FOIA Request ID # 2024-FSA-05093-F).

And FSA has released NEPA CAFO Records in response to requests submitted by plaintiffs,
including in the context of this lawsuit. See Waltz Dec. 4 21; Heinzen Dec. 9 18. Accordingly, the

first prong of section 552(a)(2)(D) is met.

B. NEPA CAFO Records will continue to be the subject of FOIA requests and have
been requested three or more times.

The second prong of section 552(a)(2)(D) requires showing that: (I) “because of the nature
of [the records’] subject matter, the agency determines [the records] have become or are likely to
become the subject of subsequent requests for substantially the same records”; or, in the
alternative, that (II) the records “have been requested 3 or more times.” NEPA CAFO Records fall
into both categories.

1. Pursuant to section 552(a)(2)(D)(ii)(I), records are frequently requested records if “their
subject matter” makes it likely that they will be “the subject of subsequent requests for
substantially the same records.” USDA’s FOIA regulations specify that “each component within
[USDA],” which includes FSA, shall proactively disclose records pursuant to § 552(a)(2), and that
“[clomponents shall decide on a case by case basis whether records meet these requirements, based
on the following factors™: (a) “[t]he particular characteristics of the records involved, including
their nature and the type of information contained in them”; (b) the agency’s “[p]revious

experience with similar records”; and (c) “[t]he identity and number of requesters and whether
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there is widespread media, historical, academic, or commercial interest in the records.” 7 C.F.R.
§ 1.2(c)(5). Here, NEPA CAFO Records qualify under all three considerations.

9 ¢

First, the “nature,” “particular characteristics,” and “type of information” in NEPA CAFO
Records, id. § 1.2(c)(5)(i1); see 5 U.S.C. § 552(a)(2)(D), show that those records already are, and
are likely to continue to be, the subject of subsequent FOIA requests for substantially the same
records. An agency’s NEPA records are “[a]t the heart” of the NEPA environmental review
process. Pub. Citizen, 541 U.S. at 757. As the U.S. Supreme Court has explained, and defendants
have recognized, these records are critical to achieving NEPA’s “informational purpose” in
“guarantee[ing] that the relevant information will be made available” to the public and
“provid[ing] a springboard for public comment in the agency decisionmaking process itself.” Id.
at 768 (internal quotation marks omitted); see FSA Handbook at 1-25; id. at 1-24 (stating that
“NEPA mandates the public be informed of, and allowed to comment on, planned activities with
potential impacts to help determine their significance”).

Affirmative disclosure is particularly important where, as here, timely dissemination of the
records is necessary to allow for public participation in the agency’s decision-making process.
Waltz Dec. 9 9-12; Heinzen Dec. 9 8, 11-13, 19-21. Without timely access to the information
in NEPA CAFO Records, the public cannot participate in the environmental review process
mandated by NEPA. Waltz Dec. 99 9-12; Heinzen Dec. 49 9-13. NEPA CAFO Records are
precisely the kind of information that the public is likely to request, and has requested, to enable
participation in the agency’s NEPA analysis of environmental impact. Such requests have proven
inadequate, however, because the agency’s responses come too late to allow for the public
participation contemplated by NEPA. Waltz Dec. § 21; Heinzen Dec. § 19.

Second, USDA’s “experience” supports that NEPA records are likely to be requested in
the future. 7 C.F.R. § 1.2(c)(5)(i). For example, agency regulations and materials show that USDA
anticipates public requests for NEPA records. NEPA’s implementing regulations provide that
agencies must “[m]ake environmental impact statements, the comments received, and any
underlying documents available to the public pursuant to the provisions of the Freedom of

Information Act.” 40 C.F.R. § 1501.9(¢c)(6). And FSA regulations specify that FSA will “[m]ake
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appropriate environmental documents available to interested parties by request.” 7 C.F.R.
§ 799.15(b)(2). Further, FSA’s Handbook includes an entire section with guidelines for the
agency’s response to FOIA requests for NEPA records. The Handbook states that FSA “must
provide records, including NEPA documents, policy, and decision documents, etc., unless they
can be lawfully withheld” under a FOIA exemption. FSA Handbook at 1-24.

FSA cannot reasonably claim that the public does not and will not seek NEPA CAFO
Records. And FSA itself requires by regulation that it will, “[a]s appropriate, make environmental
review available to the public through various means.” 7 C.F.R. § 799.2(a)(4); see 40 C.F.R.
§ 1507.4(a) (requiring agencies to “provide for agency websites or other information technology
tools to make available documents ... for use by ... interested persons,” and that “[t]he website or
other such means of publication shall include ... a list of environmental assessments and
environmental impact statements that are in development and complete™). In addition, the FSA
Handbook states that “[t]he general public, including special interest groups or any other interested
party or entity, may have access to the EA and supporting environmental documents.” FSA
Handbook at 1-25. It further provides that FSA’s NEPA records “should be maintained in a
separate extension file ..., which can be readily made available for public review,” and that the
information should be provided to the public with redactions for only “high risk PII, commercial
data ..., or protected cultural or wildlife [information].” Id. Moreover, that FSA has posted NEPA
records on its webpages for “Current Environmental Documents” and “Environmental Archives,”"
and that other USDA components proactively publish NEPA records online,” further shows that
USDA has anticipated that NEPA records are the very kind of records that the public would seek

to access.

' See FSA, Current Environmental Documents, https://www.fsa.usda.gov/programs-and-
services/environmental-cultural-resource/nepa/current-nepa-documents/index; FSA,
Environmental Archives, https://www.fsa.usda.gov/about-fsa/environmental-cultural-resource-
compliance/environmental-library/environmental-archives. See also Liu Dec. 99 4-5; id., Ex. 3.

2 See NRCS, National Environmental Policy Act (NEPA) Documents and Supporting
Analysis, https://www.nrcs.usda.gov/getting-assistance/compliance/environmental-compliance/
national-environmental-policy-act-nepa-documents-and-supporting-analysis; APHIS, National
Environmental ~ Policy =~ Act  Documents:  Plant  Protection  and  Quarantine,

https://www.aphis.usda.gov/plant-pests-diseases/environmental-assessments.
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Third, the identity of the requesters, the number of FOIA requests, and the demonstrated
public interest in NEPA CAFO records, see 7 C.F.R. § 1.2(c)(5)(iii), demonstrate that the records
are likely to be the subject of subsequent FOIA requests. Plaintiffs and other advocacy groups have
requested NEPA CAFO Records and will continue to do so on a regular and ongoing basis. See
Waltz Dec. 99 22-23; Heinzen Dec. 9 18-20. Such organizations have a longstanding and
ongoing interest in participating in the agency’s decision-making process, and timely access to the
NEPA CAFO Records is critical to fulfilling their missions. Waltz Dec. 9 8—12; Heinzen Dec. q
3-5, 8-11. Further, according to FSA’s FOIA logs, in 2023 and 2024, FSA received more than a
dozen FOIA requests for NEPA CAFO Records. Liu Dec., Ex. 2. In 2022 and 2023, FSA received
approximately ten FOIA requests for NEPA CAFO Records. Kirkpatrick Dec., Ex. 2. Finally, there
is widespread public interest in the records, as reflected in NEPA’s requirement that the public be
apprised of potential agency action in time to participate in the decision-making process. See Pub.
Citizen, 541 U.S. at 768 (stating that NEPA ““‘provid[es] a springboard for public comment’ in the
agency decisionmaking process itself”’); see also FSA Handbook at 1-24.

2. NEPA CAFO Records also “have been requested 3 or more times.” 5 U.S.C.
§ 552(a)(2)(D)(i1)(II). Indeed, as explained above, FSA’s FOIA logs show that NEPA CAFO
Records have been requested numerous times in the past several years. See Liu Dec., Ex. 2;
Kirkpatrick Dec., Ex. 2.

Moreover, “[s]ection 552(a)(2)(D) ... does not require that the requests, or the presumed
productions as a whole, be identical, but rather that certain records were covered by at least three
requests.” Animal Welfare Inst. v. USDA, 2019 WL 3083025, at *5 (W.D.N.Y. July 15, 2019).
Here, FSA has received:

e A request submitted by ALDF for “[a]ll draft and final environmental review
documents, including environmental screening worksheets, environmental
assessments, and environmental impact statements” prepared for loans and loan
guarantees made to CAFOs, with a date range of January 1, 2022, to November

29, 2023. Liu Dec., Ex. 2.
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e A request submitted by Food & Water Watch for “[a]ll draft and final
environmental review documents prepared to assess the impacts of FSA-backed
direct loans and loan guarantees granted to the owner or operator of any animal
feeding operation (‘AFO’),” with a date range of January 1, 2022, to February
8,2024. Heinzen Dec. § 18, Ex. A.
e A request submitted by the Humane Society of the United States for “[a]ll draft
and final environmental review documents prepared to assess the impacts of
FSA-backed direct loans and loan guarantees granted to the owner or operator
of any Animal Feeding Operation, ... including Concentrated Animal Feeding
Operations (‘CAFOs’),” with a date range of January 1, 2022, through June 6,
2024. Liu Dec., Ex. 2.
Thus, FSA received requests for information falling within the category of NEPA CAFO Records
at least three times, and it also has received requests for the same specific NEPA CAFO Records
at least three times.

For all these reasons, NEPA CAFO Records are frequently requested records within the
scope of section 552(a)(2)(D). Accordingly, FSA’s failure to proactively disclose “on an ongoing
basis, no request necessary,” Animal Legal Def. Fund, 935 F.3d at 862, NEPA CAFO Records that
it has already prepared and NEPA CAFO Records that it will prepare pursuant to its NEPA review
violates FOIA.

I1. Exemptions 3 and 6 do not support USDA’s withholding of information.

In response to ALDF’s January 18 request for NEPA CAFO Records and loan information,
USDA produced some information but also redacted information on the asserted bases of FOIA
exemptions 3 and 6. Here, ALDF challenges USDA’s redaction of information from the following
records:

e From the ESWs, USDA’s withholding of: (1) the name of the loan recipient, (2)
the location of FSA’s proposed action, and (3) information providing background

and describing FSA’s proposed action.
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e From the EAs, USDA’s redactions of (1) the name of the loan recipient, (2) the
location of FSA’s proposed action, (3) information providing background and
describing FSA’s proposed action, (4) other location information, including maps
and photos of the site, (5) state permit information; (6) manure and other waste
quantification in the CAFO’s manure management plan, and (7) lender information.

e From the Public Notices of Availability, USDA’s redactions of all information,
including information about the CAFO and its location.

e From the Loan Information Spreadsheet, USDA’s redactions of borrower names
and addresses from its loan data for USDA’s loan guarantees to CAFOs, and its
redactions of CAFO sizes from its loan data for direct loans and loan guarantees to
CAFOs.

A. USDA’s withholding of information under exemption 3 is unlawful.

Exemption 3 protects from disclosure matters that are “specifically exempted from
disclosure by statute.” 5 U.S.C. § 552(b)(3). “In determining the applicability of Exemption 3,
‘[f]lirst, [the court] determine[s] whether the withholding statute meets the requirements of
Exemption 3.”” Ctr. for Biological Diversity v. USDA, 626 F.3d 1113, 1116 (9th Cir. 2010). Then,
it “determine[s] whether the requested information falls within the scope of the withholding
statute.” Id.

Invoking exemption 3, USDA relies on section 8791(b)(2) of the Food, Conservation and
Energy Act, 7 U.S.C. § 8791. That section provides that USDA “shall not disclose™: (A)
“information provided by an agricultural producer or owner of agricultural land concerning the
agricultural operation ... in order to participate in programs of the Department”; or (B) certain
geospatial information. Id. § 8791(b)(2). However, section 8791 expressly excepts from subsection
(b)(2)’s nondisclosure requirement “the disclosure of payment information (including payment
information and the names and addresses of recipients of payments) under any [USDA] program
that is otherwise authorized by law.” Id. § 8791(b)(4)(A).

In its Vaughn index, USDA asserts as its basis for withholding that the “records contain

information provided by agriculture producers or landowners concerning their land or agricultural
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operations in order to participate in FSA’s farm loans program.” E.g., Liu Dec., Ex. 5 at Entry No.
1; see also generally id., Exs. 5-7. USDA’s withholding, however, is improper because the
redacted information from USDA’s NEPA CAFO Records—here, the ESWs, EAs, and Public
Notices of Availability—does not fall within the scope of section 8791’°s nondisclosure provision
in the first place. And USDA improperly redacted information from the Loan Information
Spreadsheet and NEPA CAFO Records that falls within the scope of section 8791°s exception for

payment information.

1. The information redacted from the ESWs, EAs, and Public Notices of
Availability is not within the scope of section 8791(b)(2).

Section 8791(b)(2)(A) applies only to “information provided by an agricultural producer
or owner of agricultural land.” Here, the information in ESWs, EAs, and Public Notices of
Availability was not “provided by” an agricultural producer or grower because the information
was prepared by the agency. Accordingly, none of the information redacted from those records is
within the scope of section 8791(b)(2)(A).

As to ESWs, they are “not covered by Section 8791 at all” because “the Agency, not the
borrower, generates these documents.” See Humane Soc’y of U.S. v. USDA, 549 F. Supp. 3d 76,
85 (D.D.C. 2021). ESWs are agency forms prepared by FSA officers as part of FSA’s NEPA
environmental review process. See 7 C.F.R. § 799.9 (stating that agencies “prepare” ESWs “during
the environmental review process”). In completing the ESW as part of its analysis of whether to
loan money for a CAFO, the agency “employee prepares ‘findings,” and another agency official
‘must review and concur with the preparer’s findings before processing of the loan request.’”
Humane Soc’y, 549 F. Supp. 3d at 85; see also FSA Handbook at 2-5. Accordingly, “[e]ven if [the
documents] rely on information from loan applicants,” the information in the ESWs discloses
agency analysis and findings and thus is not information “provided by” the agricultural producers
or owners within the meaning of section 8791(b)(2). Humane Soc’y, 549 F. Supp. 3d at 85.

Likewise, the EAs and Public Notices of Availability are also “prepare[d]” by the agency
as part of its NEPA review. 7 C.F.R. § 799.9. Because that information is generated by the agency,

and not “provided by” agricultural producers or owners, it is also not within the scope of section
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8791(b)(2)’s nondisclosure provision. See Humane Soc’y, 549 F. Supp. 3d at 85 (citing Phil.
Newspapers, Inc. v. HHS, 69 F. Supp. 2d 63, 66-67 (D.D.C. 1999), for the proposition that
“assessments that ‘involve[ | analysis’ were ‘prepared by the government’ despite relying on ‘raw

data obtained from [loan applicants]’”).

2. USDA improperly redacted information from the Loan Information
Spreadsheet, ESWs, EAs, and Public Notices of Availability that is
excepted from section 8791(b)(2)’s nondisclosure requirement.

USDA redacted borrower names and addresses, as well as information describing the
project for which it was issuing the loan, from the Loan Information Spreadsheet and the ESWs,
EAs, and Public Notices of Availability. This information falls within the scope of section §791’s
exception for “payment information,” 7 U.S.C. § 8791(b)(4)(A), and should be disclosed.

Loan Information Spreadsheet. USDA redacted from the Loan Information Spreadsheet
(1) borrower names and addresses for its loan guarantees to CAFOs, and (ii) CAFO sizes for its
direct loans and loan guarantees to CAFOs. See Liu Dec., Ex. 5 at Entry Nos. 13-18; id., Ex. 6 at
Entry Nos. 9-14. Section 8791, however, does not prohibit disclosure of this information. To the
contrary, borrower names and addresses for USDA’s loan guarantees under its Farm Loan Program
are plainly within the scope of section 8791’s express exception for “the names and addresses of
recipients of payments.” 7 U.S.C. § 8791(b)(4)(A).

In addition, CAFO size information is “payment information” within the scope of the
exception. Section 8791 does not define “payment information.” Nevertheless, “[t]he term
‘including’ in Subsection 4(A) indicates that ‘payment information’ covers more than names and
addresses.” Pub. Just. Found. v. FSA, 538 F. Supp. 3d 934, 940 (N.D. Cal. 2021); see Humane
Soc’y, 549 F. Supp. 3d at 84 (“By its plain language, [section 8791(b)(4)(A)] contemplates that
the Agency can provide more than names and addresses.”). In examining the meaning of “payment
information,” after reviewing the statute’s legislative history, a court “appl[ied] common sense”
and held that that the term covered information providing “crucial context to follow taxpayers’
money,” explaining that was “the point of the ‘payment information’ exception.” Pub. Just.
Found., 538 F. Supp. 3d at 941 (concluding that names, addresses, loan amounts, payment dates,

loan numbers, and information earmarking the loan payment for a specific purpose are within the
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scope of the payment exception). Here, the size of the CAFOs that USDA financed is “payment
information” because it provides critical information about the projects that USDA was funding
through its loans and loan guarantees.

ESWs, EAs, and Public Notices of Availability. Similarly, USDA unlawfully redacted
from the NEPA CAFO Records borrower names and addresses, lender information, and
information describing the CAFOs funded by USDA’s loans. For example, FSA stated in an EA
that it “proposes approval of a guaranteed farm ownership loan financing the [REDACTED] Knox
County, Ohio.” Liu Dec., Ex. 9. The withheld information, though, reflects payment information
within the scope of section 8791°s exception. Borrower names, addresses, and lender information
are plainly “payment information and the names and addresses of recipients of payments.” 7
U.S.C. § 8791(b)(4)(A). And just as the size of the CAFO is within the scope of the term “payment
information,” so too is information describing the CAFO because it provides “crucial context”
about the loan issued by USDA. It explains, for example, what the loan payment was issued for
and what the money will be used to do. Because this information is “payment information” within
the scope of the exception, it is not prohibited from disclosure under section 8791(b)(2), and

USDA'’s withholding of that information is unlawful.

3. USDA’s public disclosure of the requested information belies its assertion
that it is prohibited from disclosing it.

Finally, USDA has publicly released the type of information that it asserts it is prohibited
from disclosing under section 8§791. For example, FSA has publicly disclosed on its website at
least several NEPA environmental review documents that contain no redactions at all. See Liu
Dec. 9 4-5, Ex. 4. And the Public Notices of Availability appear to have been published in
newspapers with no redactions either. /d. q§ 11, Ex. 10. Indeed, according to its Handbook, FSA
may redact information from its NEPA records for only “high risk [personally identifiable
information], commercial data ..., or protected cultural or wildlife [information].” FSA Handbook
at 1-25. USDA’s public disclosure of NEPA environmental review documents, without the
redactions at issue here, belies its assertion that section 8791 prohibits disclosure of the information

at issue.

CASE NO. 24-CV-3093-JD
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

18



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:24-cv-03093-JD Document 38  Filed 03/09/25 Page 26 of 29

B. USDA improperly withheld information under exemption 6.

Exemption 6 protects from disclosure “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 5 U.S.C.
§ 552(b)(6). The agency “bears the burden of showing that a substantial invasion of privacy will
occur if the [information is] released.” Prison Legal News v. Samuels, 787 F.3d 1142, 1147 (D.C.
Cir. 2015). “To withhold information under Exemption 6, an agency must show that ‘some
nontrivial privacy interest’ is at stake.” Prudential Locations LLC v. U.S. Dep’t of Hous. & Urb.
Dev., 739 F.3d 424, 430 (9th Cir. 2013) (per curiam). “If only a trivial privacy interest is
implicated, then Exemption 6 cannot apply.” Id. But if “there is a ‘nontrivial privacy interest,””
then the court must balance the public’s interest in disclosure against the privacy interest that
would be compromised by disclosure. /d.

Here, USDA contends that all the information withheld falls under exemption 6. The
significant public interest in the loans that USDA provides to finance CAFOs and the
environmental review information contained in NEPA CAFO Records, however, dwarfs any
minimal privacy interest at play.

1. The privacy interest asserted by USDA is nonexistent or weak.

USDA’s justification for redacting the information is that “applicants of FSA loan
programs, which include[] individuals, corporations, partnerships, and other business entities
applying to participate in FSA loan programs, have a significant privacy interest in their
participation in the programs, generally, and also in personal information which could be misused
for identity theft.” E.g., Liu Dec., Ex. 5 at Entry No. 1. USDA’s assertion does not justify its
withholding.

To begin with, “[i]t is clear that businesses themselves do not have protected privacy
interests under Exemption 6.” Multi Ag Media LLC v. USDA, 515 F.3d 1224, 1228 (D.C. Cir.
2008). Accordingly, USDA violates FOIA by invoking exemption 6 to redact information relating
to a business—including, for example, the name, address, and information describing the CAFO

and the proposed project financed by FSA’s loan.
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Further, any privacy interest by an individual in the withheld information is minimal.
USDA'’s suggestion that disclosure of the information would result in identity theft is meritless
because ALDF does not challenge USDA’s withholding of sensitive personally identifiable
information like social security numbers or bank account information. And USDA’s assertion that
individuals have a “significant privacy interest in their participation in [FSA loan] programs,
generally,” e.g., Liu Dec., Ex. 5 at Entry No. 1, has been rejected by another court in this District.
For example, the court in Public Justice Foundation concluded that “even though loan payments
do indicate the financial state of individual farmers and small family farms, they do not reveal the
whole picture and therefore do not represent a weighty privacy interest.” 538 F. Supp. 3d at 945.

Moreover, FSA has publicly disclosed information that identifies borrowers participating
in FSA’s program approving loans to CAFOs. For example, this information is publicly disclosed
in newspapers, through the agency’s publication of Public Notices of Availability identifying the
borrower names and the agency’s proposed loan to the CAFO. See Liu Dec., Ex. 10. And such
information was disclosed here, in the Loan Information Spreadsheet. See id., Ex. 11 (disclosing
borrower names and addresses for USDA’s direct loans to CAFOs). In addition, FSA has redacted
information that is, in fact, publicly available. See Waltz Dec. 9 28-29. The public disclosure of
this information undermines USDA’s assertion of a “significant” privacy interest.

2. The public interest in disclosure outweighs any privacy interest.

Against the very minimal privacy interest here, the Court must balance the public interest
in disclosure. “To advance a relevant public interest, the release of the [information] must ‘shed
light on an agency’s performance of its statutory duties or otherwise let citizens know what their
government is up to.”” Lahr v. Nat’l Transp. Safety Bd., 569 F.3d 964, 978 (9th Cir. 2009) (quoting
U.S. Dep’t of Def. v. Fed. Lab. Rels. Auth., 510 U.S. 487, 497 (1994)).

Although USDA makes the conclusory assertion that the withheld information “would
shed little or no light on the performance of FSA’s statutory duties,” e.g., Liu Dec., Ex. 5 at Entry
No. 1, “there is a substantially weighty public interest in administration of FSA programs that
disburse taxpayer dollars.” Pub. Just. Found., 538 F. Supp. 3d at 945. Disclosure of government

expenditures is a quintessential example of revealing what the government is up to. See Multi Ag
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Media LLC, 515 F.3d at 1231-32; see also Brock v. Pierce Cty., 476 U.S. 253, 262 (1986) (“[T]he
protection of the public fisc is a matter that is of interest to every citizen.””). And beyond learning
the amount of government expenditure, there is an equally compelling public interest in revealing
how the government spends public funds. See News-Press v. DHS, 489 F.3d 1173, 1196 (11th Cir.
2007) (concluding public interest in learning whether federal agency “has been a proper steward
of billions of taxpayer dollars is undeniable and powerful”). Here, the public interest in the
disclosure of federal loan information, including what that loan money was used for and its
resulting impact on the environment, is significant. See Pub. Just. Found., 538 F. Supp. 3d at 945
(“The public cannot understand the loan program without knowing loan payment amounts, names
and addresses of recipients, and earmarks for those federal funds.”).

In addition, disclosure of the withheld information would allow plaintiffs to monitor
whether FSA is carrying out its NEPA obligations. For example, information identifying the
CAFO'’s size and location, the types of animals in the CAFO, and other details of the proposed
CAFO construction or expansion, including the plan for managing manure and the proposed
impact on the soil and water in the area, would enable plaintiffs and other members of the public
to evaluate whether FSA properly evaluated the environmental impact of its proposed action before
it issued a loan or guarantee to the CAFO. Waltz Dec. 4 30. Without the information that USDA
withheld, plaintiffs cannot assess whether FSA adequately considered the environmental impact

of its loan decision. Id.

3. The FOIA Improvement Act requires disclosure of the withheld
information.

Pursuant to the FOIA Improvement Act of 2016, even if the information fell within the
scope of exemption 6 (and it does not), USDA could withhold that information only if it
“reasonably foresees that disclosure would harm an interest protected by [a FOIA] exemption.” 5
U.S.C. § 552(a)(8)(A)(1)(]). To satisfy the requirement of foreseeable harm, the agency must
“articulate both the nature of the harm [from release] and the link between the specified harm and

specific information contained in the material withheld.” Reps. Comm. for Freedom of the Press

v. FBI, 3 F.4th 350, 369 (D.C. Cir. 2021) (quoting H.R. Rep. No. 114-391, at 9 (2016)). “[T]he
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foreseeable harm requirement ‘impose[s] an independent and meaningful burden on agencies.’”

1d.

USDA has not shown that disclosure of the withheld information would result in

foreseeable harm to an interest protected by exemption 6. Indeed, it makes no assertion of harm at

all. See Waltz Dec., Ex. J; see generally Liu Dec., Exs. 5-7. Nor could it, because FSA has

previously disclosed NEPA CAFO Records with no redaction, including on its website, and other

agencies have done the same, see supra at I1.A.3, and some of the redacted information is publicly

available elsewhere, see Waltz Dec. 9 28-29. The history of disclosures, with no showing of

harm, further demonstrates that USDA’s withholding is contrary to FOIA.

CONCLUSION

For the foregoing reasons, the Court should grant plaintiffs’ motion for summary judgment,

order USDA to affirmatively disclose NEPA CAFO Records in its online reading room, and order

USDA to release the information at issue.

DATED: March 9, 2025
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