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12 UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON
13
PREPARED FOOD PHOTOS, INC.,
14| f/k/a ADLIFE MARKETING No. 2:23-cv-00160-TOR
& COMMUNICATIONS CO., INC.,
15| a Floridafor profit corporation, REPLY SUPPORTING
o DEFENDANT'SMOTION
16 Plaintiff, TO COMPEL DISCOVERY
17 V. Hearing December 2, 2024
6:30 PM
18| POOL WORLD, INC., aWashington for
profit corporatlon
19
Defendant.
20
21 Defendant Pool World, Inc., moved to compel plaintiff Prepared Food Photo,
22 Inc. (“PFP") to provide documents needed to dispute the veracity of the contention
23
24 in PFP’ s complaint and previous submissionsthat Pool World’ sallegedly infringing
25| useof asinglestock photo of vegetableson agrill cost PFP nearly $145,000 in actual
2 damages.
27
o8 PFP' s main objection appears to be that producing the responsive documents
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would be unduly burdensome and not proportional to the needs of the case. But PFP
never raised these burdensomeness claims during the several meet-and-confers that
preceded the motion. And its opposition supplies no evidence supporting the claim.
Indeed, the opposition brief contains several inaccurate statements that lack any
record support. Moreover, PFP slast-minute request that it be allowed to answer an

interrogatory of its own design in lieu of producing relevant documents does not
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afford Pool World sufficient assurances of receiving important information that is
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o

highly relevant to PFP's claims. Nor does the suggested interrogatory offer Pool

=
=

World protection against incomplete or deceptive answers, even though it is PFP's

=
N

history of making false and deceptive statements about its subscription agreements

e
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that necessitated the document requests. The motion to compel should be granted
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The Claim of Undue Burden | s Baseless.

=
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Although relevance was the only ground for refusing to respond to the
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document requeststhat PFP rai sed when the parties met several timesto confer about

=
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this motion to compel, the opposition is based mainly on aclaim of burdensomeness

N
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and lack of proportion to the issues in the case. The alleged burden is PFP's
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N

purported need to hire an e-discovery vendor to perform a review of “tens of

N
w

thousands of emails,” but no affidavit or other evidence supportsthis contention, and

N
D

it appearsto beinconsistent with therecord thusfar. Pool World'sdocument request
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is carefuly limited to PFP’ s previous document production, which consisted of only

N
~

28
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twenty-two (22) subscription agreementsthat PFP represented werethetotality of the
agreements between 2017 and 2023. See Levy Fourth Affirmation 5. Assuming
that PFP' s previous document production was complete, the claim that there are at
least 20,000 emails (“tens of thousands of emails,” according to PFP’'s opposition
brief) amounts to the assertion that there were an average of nearly 1000 emailsto,
fromand about each subscriber. 1d. Without an affidavit establishing acrediblebasis

for thisunlikely factual assertion, the Court should not take it at face value.
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Moreover, PFP employs“multiple full-time employees’ to ook for infringing

[
= O

websites, e.g., Exh. AA, Jones Aff. § 8 (page 39); indeed, it admitted in adeposition

=
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that copyright enforcement isits staff’s main activity. Levy Third Affirmation Exh.
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Z at 8-9 (DN 55-16 at pages 196-197). CopyCat Legal similarly hasseveral “research
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speciaists’ aswell asparalegals. See https://www.linkedin.com/company/copycat-

=
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legal/peoplel. Anaffidavitinarecent caseidentifiesthree paralegalsinthefirm. See
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https.//storage.courtlistener.com/recap/gov.uscourts.cacd.868192/gov.uscourts.cacd

=
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.868192.201.1.pdf, 1 21. There is no reason why these staff members cannot be

N
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deployed to search and review the emails.

N N
N

PFP’s Proposed I nterrogatory Alternative | s I nadequate.

N
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The Court should not grant PFP' slast-minute demand, made three weeks after

N
D

the motion to compel wasfiled and two days before PFP s already-extended deadline
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o 01

to respond to the motion to compel, that PFP be allowed to substitute an answer to an

N
~

interrogatory for the production of the documents on which that answer would have
28
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to bebased. Levy Fourth Affirmation 13-4 and Exh. BB (page46). That alternative
ignores the fact that one of Pool World’s primary reasons for requesting documents
about the subscribers and their paymentsisthat review of the documents provided so
far showsthat PFP’ sofficers, and the lawyersrepresenting them, appear to have been
mi srepresenting both the prices charged to subscribers and what the subscriberswere
obtaining for their payments (that is, it appears that many subscribers were getting

released from copyright claims, not future accessto photos). See Motion to Compel
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at 3-5; Levy Fourth Affirmation at 1 6-8. Only an examination of the actual

[
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communications with subscribers, communications within PFP’ s ranks about those

=
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subscribers, and the income entries showing receipts from the subscribers, can

e
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provide Pool World with the assurance that it is getting accurate information about
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how subscriptions were obtained and what subscription payments were being

=
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accepted. Pool World explained its skepticism before PFP filed its opposition brief,
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id. 19 and Exh. BB (filing package page 45), yet the opposition makes no effort to

=
O

explain why that skepticism is unwarranted.

N
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Moreover, the disclosures to which PFP proposes to limit itself using the

N N
N

interrogatory it has crafted would not produce the rel evant evidence that Pool World

N
w

needsto defend itself against PFP’ snovel and inflated actual damages claims, which

N
D

isbased on its alleged licensing model, for severa reasons. For example, although
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the proposed interrogatory would require PFP to state which subscriptions were

N
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renewed after theinitial one-year term, PFP would not have to say at what rate they
28
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were renewed. Many of the subscription agreements contain an escalator clause, as
in  5(@ of Exhibit U (page 149), enabling PFP to charge the “then-current
preparedfoodphotos.com published rates.” Levy Fourth Affirmation ] 14 (page 18).
Pool World needsto know, for example, whether the 2019 subscription agreement at
$99 per month was or was not renewed, and if renewed whether at $99 per month;

that isto say, Pool World needsto avoid the possibility of being surprised at trial by

© 00 N oo o B~ w N P

apossible claimthat any renewal wasat some higher rate. If arenewal wasat $99 per

month, Pool World would be able to argue that, even if it does not obtain summary

[
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judgment rejecting PFP’ s subscription rate theory, then at the very least, the actua

=
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damages for the entire period of time of that PFP was accepting as little as $99 per

e
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month would be no more than $99 per month, not the $999 per month that PFP is
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claiming. Thesameinformationisneeded about the subscriptionsat $300 per month,

=
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$499 per month, and other rates lower than $999.
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Pool World al so needsto discover not just whether agiven subscriber renewed

=
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or declined to renew, but al so what conversations PFP had with subscribers about any

N
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renewal decision, because, as PFP argues, Opp. at 9, mere failure to renew is not
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alonesufficient to show that the original subscriptionwasfor the purpose of avoiding

N
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adamages claim. Documents showing renewal or non-renewal are not sought only

N
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because they, alone, would show that those subscribers agreed to pay only to avoid
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being sued for infringement. To be sure, the communications between PFP and its

N
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subscribers, and communi cationswithin PFP about subscribers, could, depending on
28
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their content, be alone enough to show the reason for a given non-renewal. But, at
the very least, thefact of non-renewal, or the communications about renewal or non-
renewal, might provide indications of likely purpose and thus help further focus the
third-party discovery. The emails would also enable Pool World to identify which
staff at the subscriberswereinvolved in the negotiations, so that inquiriesand if need

be subpoenas can be directed to them. Thus, the requests for those documents could
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plainly lead to the discovery of admissible evidence about whether specific

subscriptions were entered for purposes other than securing future access to PFP's

[
= O

entire database of photos.

=
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Aninterrogatory responseisaninadequate substitutefor document production
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for the additional reason that Pool World has reason to doubt that PFP' s answer

e
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would be fully trustworthy. PFP s staff would have an incentive to understate the
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number of subscriberswho signed up after being threatened with suit, and PFP’ s past
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conduct suggests that it might well do so. After al, PFP has given inaccurate
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information about the minimum monthly subscription payments it was willing to

N
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accept over the six-year period sinceit first obtained such subscribers under its new

N N
N

licensing model. Because PFP portrays itself as being mostly in the business of
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selling accessto its photos rather than mostly in the business of threatening to suefor
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damages, it would bein PFP’ sinterest to maximize the number of subscribersthat it
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describes as seeking only future access and mini mizethe number whose subscriptions
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were entered after athreat to sue. But if, for example, PFP sofficerswereto misstate

28
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the number of subscribers who voluntarily agreed to pay for monthly subscriptions
without the threat of litigation, Pool World would have no way of knowing about the
error unlessit had access to the documents it seeks.!

Moreover, the interrogatory answers that PFP proposes to give would not
require PFP to admit that any subscriptions were entered for the main purpose of

avoiding an infringement action. Only by examining documents showing the course
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of the negotiations, and if necessary seeking testimony from a given subscriber, can

Pool World ascertain the real reason for the subscription.

[
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In addition, the documents sought in this motion are needed to confront the

=
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argument, often made by PFP when seeking default judgmentsin other cases, that the
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willingness of its potential subscribers to pay $999 per month might be adversely
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affected if they learn that some competitors are able to use photos without PFP's

=
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consent and without being forced to pay an equivalent monthly amount. See Levy
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Fourth Affirmation 914 and Exhibit AA, Jones Aff. Y 7, 21 (pages 39, 42). In spite

=
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of requests from Pool World's counsel, PFP has refused to rule out making such an

N
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argument in this case, Levy Fourth Affirmation § 1 (although such facts were not

N N
N
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! The unsworn representation in the Opposition that PFP counsel have already
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identified “multiple . . . subscribers” who agreed to monthly payments only after

N
»

being threatened with aninfringement claim, Opp. at 4, isalsoincorrect. Levy Fourth

N
~

o8 Affirmation 1 11-12.
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included in the Initial Disclosures, Exh. Q, as a basis for PFP's inflated damages
claims). Unless such an argument is precluded for failure to specify the underlying
factsinthelnitial Disclosures, Pool World needsto scrutinize PFP' scommunications
with and about its subscribers to ascertain whether thisis a genuine concern, and to
be prepared to respond with admissible evidence if it is.?

PFP’s Proportionality Argument |s Also Baseless.
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Finally, PFPalso arguesthat, if Pool World succeedsinitsargument that PFP' s

subscription-rate theory of actual damages is contrary to governing Ninth Circuit
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precedent about how actual damages must be assessed, and thus that PFP’s actual
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damages are limited to afew dollars for twelve years instead of $145,000, then the
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2 Another false statement of fact in the Opposition, also unsupported by any
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evidence, isthe assertion that PFP has already “disclosed . . . revenue as aresult of
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any other source, e.g., Plaintiff's previous relationship with iStockGetty.” page 3
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lines 24-25. In fact, Pool World’s counsel discovered that, in addition to licensing

N
o

through iStock during the pre-2017 period, PFP also licensed access to photosviaa
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company called Multi-Ad (and various other names). Levy Fourth Affirmation ] 11.

N
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Therevenuefromthat licensing has never been disclosed. Id. 13. During thefinal
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meet and confer beforethismotion wasfiled, PFP agreed to providethisinformation,

N
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but since then it has failed to do so, ignoring repeated requests. 1d. It appears that

N
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gl @ additional motion to compel will be needed.
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effort required to review the documents sought by the requests at issue would be
excessive compared to the financial stakesin thiscase. Opp at 7. But $145,000 is
the amount of actual damagesthat PFP claimed and that it continuesto pursue. Pool
World needsto preparefor trial onthepossibility that itsargument against that theory
will not prevail at the summary judgment stage (and PFP takes the position that the
validity of itstheory isajury issue, Opp. at 1).

Ironically, when PFP arguesin the default judgment context for ajudgment in
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the mid-five figures, it complains that the defendant’ s failure to appear prevented it
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from taking discovery to show the extent of theinfringer’s profitsthat resulted from

=
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theinfringement. E.g., Exhibit AA, Motion for Default Judgment in PFP v. Patriot
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Fine Foods, at page 12 (filing page 33). PFP fully recognizes that actual damages
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clams far lower than what it seeks here can justify discovery into the defendant’s
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financials. It does not suggest that such discovery would lack proportionality.
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If, however, PFPisprepared to stipul atethat it seeksactual damagesequival ent
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only to the prices charged by iStock for “royalty-free” licenses for that very same

N
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photo, allowing perpetual use, then this entire line of discovery will not be needed.
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CONCLUSION

N
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The motion to compel discovery should be granted.

N
D

Respectfully submitted,
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