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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Centro de Trabajadores Unidos, et al.,
Plaintiffs,

V.
Civil Action No. 25-677 (DLF)
Scott Bessent, in his official capacity as
Secretary of the Treasury, et al.,

Defendants.

PLAINTIFFS’ SUPPLMENTAL MEMORANDUM
IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION
[REDACTED]

Pursuant to the Court’s minute order of April 16, 2025, Plaintiffs submit this supplemental
memorandum to address Defendants’ Memorandum of Understanding (MOU), which had not been
executed when Plaintiffs filed their motion for a preliminary injunction. The MOU confirms the
need for a preliminary injunction because it enables sharing of taxpayer information that 26 U.S.C.

§ 6103(1)(2) does not permit. Longstanding IRS precedent forbids the use of section 6103(i)(2) to

obtin 3 taxpayer's address from he 1. |
I : iy injuncion i

needed to avoid irreparable harm pending a final decision in this case. Plaintiffs below propose a
revised preliminary injunction order to address these concerns.

L Section 6103(i)(2) does not allow the sharing of taxpayer address information.

Section 6103(i)(2) authorizes the disclosure of certain taxpayer information to other

agencies without a court order. But the type of information that can be disclosed is limited. Returns
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may not be disclosed, and neither may taxpayer return information. See 26 U.S.C. § 6103(a), (b)(1),
(®)(3), (1)(2)(A). Instead, only return information that is not taxpayer return information is subject
to disclosure. See id. § 6103(b)(3), (1)(2). Although a taxpayer’s address is taxpayer return
information, an exception in section 6103(i)(2), enacted in 1978, provides that a taxpayer’s
identity, including the taxpayer’s address, should not be treated as taxpayer return information for

purposes of that provision, when other information is being provided. /d. § 6103(1)(2)(C). -

Internal Revenue Manual 11.3.28.5(4) provides that, in response to a request for taxpayer

information under 26 U.S.C. § 6301(i1)(2), the IRS should:

Disclose the name and address of the taxpayer under IRC 6103(i)(2) only if other than

taxpayer return information is also requested. Requests for addresses only cannot be

honored because IRC 6103(1)(2) requires that the requester provide an address.
(emphasis added). During the April 16 hearing, Defendants suggested that the foregoing policy
does not necessarily reflect the IRS’s official position on whether section 6103(1)(2) authorizes the
IRS to disclose a taxpayer’s address where no other information relevant to a criminal investigation
is sought. That is incorrect. The policy set out in the Internal Revenue Manual embodies a
longstanding agency position established by senior agency officials, the White House, and
Congress.

When Congress first enacted section 6103(i)(2) in 1976, it did not authorize the IRS to

disclose a taxpayer’s name and address to prosecutors pursuing criminal matters. See Tax Reform
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Act of 1976, Pub. L. No. 94-455, § 1202(a), 90 Stat. 1520, 1676. Then, as now, section 6103(i)(2)
did not permit the IRS to disclose “taxpayer return information,” which is return information
furnished by or on behalf of the taxpayer. See 26 U.S.C. §§ 6103(b)(3), 6103(1)(2)(A). Congress
later recognized that “[i]n order for the IRS to transmit” the information that could be furnished
under section 6103(i)(2), “it is necessary, of course, to provide the name and address of the
taxpayer.” S. Rep. No. 95-745, at 61 (1978). “Because the taxpayer furnishes his name and address
on his return,” it was “arguable that the IRS would not be able to provide this information to the
Justice Department or other Federal agency, thus completely negating the purpose and operation”
of the provision. /d. Congress accordingly amended section 6103(i)(2) to “permit the IRS to
transmit ... the name and address of a taxpayer along with return information ... pertaining to, but
not furnished by or on behalf of, the taxpayer.” Id. at 63; see H.R. Rep. No. 95-700, at 53, 55
(same); Revenue Act of 1978, Pub. L. No. 95-600, § 701(bb), 92 Stat 2763, 2922 (1978).

In 1982, the White House, the Treasury Department, and the IRS weighed whether section
6103(1)(2) permitted “disclosure of taxpayer information to the Selective Service to aid in the
prosecution of non-registrants.” Memorandum from Fred F. Fielding, Counsel to the President, for
Craig L. Fuller, White House Cabinet Secretary (Aug. 6, 1982), at 1 (Fielding Memo) (attached as
Exhibit A). The IRS had noted that, although “an argument can be made that the Service can
discuss current address information for the purpose of locating and prosecuting violators of the
Selective Service Act,” section 6103(i)(2) could “be read to support a different and much more
restrictive result.” Memorandum from Joel Gerber, Deputy Chief Counsel, IRS to Roscoe L.
Egger, Jr., Commissioner (Apr. 2, 1982), at 2 (attached as Exhibit B). Because “one prerequisite
for a proper request” is providing “the name and address of the taxpayer,” the requirement

presumes that the purpose of section 6103(i)(2) was to provide “information other than the
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taxpayer’s current address.” Id. Moreover, looking at section 6103 “as a whole,” “when Congress
intended for other agencies to receive address information, it specifically provided for such
disclosure.” Id. at 2-3. The IRS also observed that the legislative history of the 1978 amendment
“does not reveal any indication that Congress intended to open up a new source of information to
the Department of Justice,” but rather “was designed simply to correct a technical defect in the
statute.” Id. at 3.

A subsequent memorandum to the general counsel of the Treasury Department reached the
same conclusion. Memorandum from John J. Kelleher to Peter J. Wallison, General Counsel,
Treasury Dep’t (May 11, 1982) (attached as Exhibit C). In addition, the memorandum noted that
permitting prosecutors to use section 6103(i)(2) to obtain location information conflicted with the
Reagan administration’s support for a bill that would later become section 6103(1)(5), “allow[ing]
disclosure of certain tax information” to locate fugitives from justice. /d. at 2. As the memorandum
explained, “It would seem that there would be no need for such a change if [the] Justice
[Department] could, under current law (section 6103(i)(2)), simply write to IRS and request the
current addresses of fugitives from Justice.” /d.

On the basis of the foregoing analyses, General Counsel Wallison advised Treasury
Secretary Donald Regan against disclosing taxpayer address information “if the purpose of such
disclosure is to aid in the prosecution of non-registrants.” Memorandum from Peter J. Wallison,
General Counsel, Treasury Dep’t, to Treasury Secretary Donald Regan (May 17, 1982), at 1
(attached as Exhibit D). Likewise, the Fielding Memo conducted its own “preliminary review”
and, adopting the same analysis, recommended that “further action on the Administration’s
proposal to permit such disclosure [of address information] be postponed pending a thorough

review of the legal and policy issues presented.” Fielding Memo at 1.
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Any lingering doubt about whether section 6103(1)(2) authorized the disclosure of taxpayer
address information where no other information relevant to a criminal investigation was sought
ended a few months later when Congress enacted Tax Equity and Fiscal Responsibility Act of
1982, Pub. L. No. 97-248, 96 Stat. 324. The 1982 law rewrote paragraphs (1) through (5) of section
6103(i) into substantially its current form. /d. § 356, 96 Stat. at 641. As relevant here, in enacting
section 6103(i)(5), Congress adopted the proposal supported by the Reagan administration to
enable the Department of Justice to seek and obtain a court order authorizing access to tax records
to locate fugitives from justice. See 96 Stat. at 644. In doing so, Congress recognized that, as the
administration had concluded, section 6103(i)(2) cannot be used for the purpose of locating
individuals for prosecution and that “taxpayer identity information [should] be treated as taxpayer
return information [i.e., ineligible for disclosure under section 6103(i)(2)] unless return
information (other than taxpayer identity information) is requested and disclosed.” H.R. Rep. No.
97-760, at 674 (1982). By enacting section 6103(i)(5), Congress definitively foreclosed use of
section 6103(1)(2) “to obtain current addresses of fugitives or other subjects of non-tax criminal
investigations.” Fielding Memo at 1.

This history shows why the IRS is not permitted to provide only taxpayer addresses. And
immigrants have reasonably relied on the IRS’s longstanding promise of confidential treatment
when obtaining individual taxpayer identification numbers (ITINs) and filing their tax returns.
When the IRS first adopted the ITIN program in 1996, it assured immigrant taxpayers that,
generally, “tax returns and tax return information are confidential, as required by 26 U.S.C. 6103.”
61 Fed. Reg. 26788, 26788 (1996); see also 60 Fed. Reg. 30211, 30213 (1995) (proposed rule
stating, “Section 6103 strictly prohibits the disclosure of [ITIN] information to other government

agencies, private entities, or citizens.”). As former IRS commissioner Mark W. Everson explained
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to Congress, the IRS is “broadly restricted under Section 6103 of the Code from sharing taxpayer
information with third parties, including other government agencies, except in very limited
circumstances,” and that “any sharing of confidential taxpayer information, directly or indirectly,
with immigration authorities would have a chilling effect on efforts to bring ITIN holders, and
potential ITIN holders, into the U.S. tax system.” Social Security Number and Individual Taxpayer
Identification Number Mismatches and Misuse: Hearing before the Subcomms. on Oversight & on
Social Security of the H Comm. on Ways and Means, 108th Cong., 2d Sess. 12 (2004). A decade
later, another IRS commissioner echoed the same sentiment about the loss of trust that would arise
if the IRS did not protect immigrant data: “If we start pursuing employers and undocumented
aliens, then nobody is going to file their taxes because that will be another exposure point. And
the decision was made so long before I got here that it was in the government’s interest for
undocumented citizens to pay taxes to the extent that they want to.” The Internal Revenue Service’s
Response to Committee Recommendations Contained in its August 5, 2015 Report: Hearing before
the S. Comm. on Finance, 104th Cong., 1st Sess. 28 (2015) (testimony of IRS Commissioner
Koskinen).

Congress has also understood that section 6103(i)(2) protects immigrant taxpayers from
having their tax information used against them in the enforcement of the immigration laws. For
instance, during congressional debates on comprehensive immigration reform in the mid-2000s,
Senator Nelson proposed to amend section 6103(i) to authorize the IRS to disclose return
information for investigations that may lead to the “civil or criminal enforcement proceeding
against an alien.” 152 Cong. Rec. S2825 (Apr. 6, 2006); 152 Cong. Rec. S4988 (May 23, 2006).

Congress, however, has not enacted such an amendment, or any other amendment directed at
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immigration enforcement, despite amending section 6103 more than 75 times to address other
policy concerns.

In light of the foregoing history, there is no basis for Defendants’ suggestion that the policy
against disclosing taxpayer address information set out in the Internal Revenue Manual reflects
anything other than the agency well-established view of the limits of section 6103(i)(2)—or for
any suggestion that any reliance by immigrant taxpayers on the IRS’s adherence to those limits
was unreasonable. Accordingly, to the extent the IRS and DHS have agreed to share taxpayer
address information to locate immigrants to facilitate the administration’s mass deportation
agenda—as opposed to sharing such information in connection with a proper, individualized
request under section 6103(i)(2) for other types of evidence relevant to an ongoing criminal
investigation—their agreement cannot be reconciled with section 6103(i)(2) and should be
preliminarily enjoined.

II. The Court should adopt Plaintiffs’ revised proposed order.

Plaintiffs submitted their proposed preliminary injunction order before Defendants
finalized their MOU to enable sharing of taxpayer information. In light of the MOU, Plaintiffs
hereby submit a revised proposed order as an attachment. The revised proposed order seeks to
prevent the irreparable harm that would arise if the IRS were to depart—without reasonable
explanation—from its traditional position that address-only information is not the proper subject
of a section 6103(i)(2) request, by maintaining the status quo as to that policy pending the final
resolution of this action.

At the same time, the revised proposed order does not flatly bar all sharing arrangements
that between DHS and the IRS where consistent with Congress’s intention to allow limited
information disclosures for purposes of a criminal investigation or proceeding, and subject to

safeguards to avoid the improper sharing of information for civil immigration enforcement. The

7
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revised proposed order requires the request for information to be made in good faith for the purpose
of seeking evidence (and not taxpayer addresses) relevant to an actual criminal investigation, and
guards against the risk of the information being improperly used for non-criminal matters. The
revised proposed order also provides that any information sharing that occurs must occur pursuant
to the MOU or an amendment thereto to prevent the use of other arrangements to achieve the type
of unlawful sharing at issue in this litigation.

CONCLUSION

The Court should grant the motion for a preliminary injunction.

Dated: April 23, 2025 Respectfully submitted,
/s/ Nandan M. Joshi
Kevin L. Herrera Nandan M. Joshi
(admitted pro hac vice) (DC Bar No. 456750)
Mark H. Birhanu Michael T. Kirkpatrick
(admitted pro hac vice) (DC Bar No. 486293)
Raise the Floor Alliance Public Citizen Litigation Group
1 N. LaSalle Street, Suite 1275 1600 20th Street, NW
Chicago, Illinois 60602 Washington, DC 20009
(312) 795-9115 (202) 588-7733
kherrera@raisetheflooralliance.org njoshi@citizen.org

Alan B. Morrison

(DC Bar No. 073114)
George Washington Law School
2000 H Street, NW
Washington, DC 20052
(202) 994-7120
abmorrison@law.gwu.edu

Counsel for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Centro de Trabajadores Unidos, et al.,
Plaintiffs,

V.
Civil Action No. 25-677 (DLF)
Scott Bessent, in his official capacity as
Secretary of the Treasury, et al.,

Defendants.

[REVISED PROPOSED] ORDER GRANTING A PRELIMINARY INJUNCTION

Upon consideration of Plaintiffs’ motion for a preliminary injunction, the opposition of
Defendants, and the full record before the Court including the hearing held on April 16, 2025, and
the supplemental submissions of the parties, it is hereby

ORDERED that Plaintiffs’ motion for a preliminary injunction is GRANTED, as
provided herein.

It is further ORDERED that, pending the final resolution of this action, except as provided
below, (1) Defendants Secretary of the Treasury Scott Bessent, the Internal Revenue Service (IRS),
and the acting Commissioner of Internal Revenue are enjoined from disclosing any returns or
return information to the U.S. Department of Homeland Security (DHS), Secretary of Homeland
Security Kristi Noem, U.S. Immigration and Customs Enforcement (ICE), and acting ICE Director
Todd M. Lyons, or to persons acting at their direction or on their behalf; and (2) Defendants DHS,
Secretary Noem, ICE, and acting Director Lyons are enjoined from inspecting or using any returns
or return information obtained from Secretary of the Treasury Scott Bessent, the Internal Revenue

Service, or the acting Commissioner of Internal Revenue.



Case 1:25-cv-00677-DLF  Document 48  Filed 04/23/25 Page 10 of 29

It is further ORDERED that the foregoing prohibitions of this Order do not apply to
information furnished pursuant to a court order.

It is further ORDERED that the foregoing prohibitions of this Order do not apply to a
request that (1) does not seek the taxpayer’s identity (including the taxpayer’s address),
(2) includes an address for the taxpayer that the agency head (or the individual providing the
information to the agency head) has a good faith belief is an actual address for that taxpayer and
the address matches the address for the taxpayer in IRS records for the tax years at issue, (3) seeks
information relevant to an actual pending investigation or proceeding involving a criminal statute
to which 26 U.S.C. § 6103(1)(2) relates and that is identified in the request, and (4) otherwise
complies with 26 U.S.C. § 6103(1)(2).

It is further ORDERED that, with respect to information obtained under the preceding
paragraph, the information (1) may not be used for civil immigration enforcement and (2) must be
destroyed or returned to the IRS if the criminal investigation or proceeding concludes without an
arrest on criminal charges of the individual to whom the information pertains.

It is further ORDERED that (1) any disclosure under § 6103(1)(2) must be made pursuant
to Defendants’ Memorandum of Understanding (MOU) and (2) any amendments to the MOU shall
not be effective until 14 days after a copy thereof is provided to Plaintiffs’ counsel.

A copy of the redacted MOU is attached to this Order.

SO ORDERED.

Dated: , 2025

DABNEY L. FRIEDRICH
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Centro de Trabajadores Unidos, et al.,

Scott Bessent, in his official capacity as
Secretary of the Treasury, et al.,

Plaintiffs,

Defendants.

V.
Civil Action No. 25-677 (DLF)

DECLARATION OF NANDAN M. JOSHI

I, Nandan M. Joshi, declare as follows:

1.

I am an attorney at Public Citizen Litigation Group and represent the plaintiffs in
this action.

Exhibit A hereto is a Memorandum from Fred F. Fielding, Counsel to the President,
to Craig L. Fuller, White House Cabinet Secretary, dated Aug. 6, 1982.

Exhibit B hereto is a Memorandum from Joel Gerber, Deputy Chief Counsel,
Internal Revenue Service, to Roscoe L. Egger, Jr., Commissioner of Internal
Revenue, dated Apr. 2, 1982.

Exhibit C hereto is a Memorandum from John J. Kelleher to Peter J. Wallison,
General Counsel, Treasury Department, dated May 11, 1982.

Exhibit D hereto is a Memorandum from Peter J. Wallison, General Counsel,
Treasury Department, to Secretary of the Treasury Donald Regan, dated May 17,
1982.

The foregoing exhibits were excerpted from the Ronald Reagan President Library

Digital Library Collections, Richard A. Hauser Collection, Box OA10601, Folder:
1
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Selective  Service/Social ~Security Number (2), available online at
https://www.reaganlibrary.gov/public/2024-07/40-233-12008797-OA10601-003-
2023.pdf. The exhibits consist of pages 7-8, 34-36, and 40-47 of the PDF
document available at that address.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

/s/ Nandan M. Joshi
Nandan M. Joshi
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D
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