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TPP Government Procurement Negotiations:
Buy American Policy Banned, a Net Loss for the U.S.

Negotiators from the Office of the U.S. Trade Representative (USTR) are currently engaged with
Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore and
Vietnam in a closed-door process that has been branded as a “trade” negotiation on a possible Trans-
Pacific Partnership (TPP) agreement. But the issues under discussion extend far beyond tariffs and
other traditional trade matters. Under the proposed framework, U.S. states and the federal government
would be obliged to bring our existing and future domestic policies into compliance with expansive
norms set forth in 29 proposed TPP chapters, including one imposing limits on government
procurement policy. Failure to conform our domestic policies to these terms would subject the U.S.
government to lawsuits before dispute resolution tribunals empowered to authorize trade sanctions
against the United States until our policies are changed. Also, any “investor” that happens to be
incorporated in one of these countries would be empowered to launch its own extra-judicial attack on
our domestic laws in World Bank and UN arbitral tribunals with respect to changes to procurement
contracts with the U.S. federal government.

The TPP’s procurement chapter would require that all firms operating in any signatory country be
provided equal access as domestic firms to U.S. government procurement contracts over a certain
dollar threshold. To implement this “national treatment” requirement, the United States would agree to
waive Buy American procurement policies for all firms operating in the TPP countries.

Some corporate TPP proponents argue that this is good for the United States because these rules would
apply to all signatory countries, so U.S. firms would be able to bid on procurement contracts in other
countries on a national treatment basis. It is a ridiculous notion that new access for some U.S.
companies to bid on contracts in the TPP countries is a good trade-off for waiving Buy American
preferences on U.S. procurement: Taking even the most favorable cut on other countries’ markets,
the total U.S. procurement market is significantly larger than the combined procurement market
of all other TPP negotiating parties: Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore and Vietnam.

But the United States already has “free trade” agreements (FTAs) with procurement provisions with
six of these countries: Australia, Canada, Chile, Mexico, Peru and Singapore. Plus, Japan and the
United States are already party to (and New Zealand will soon be party to) the Government
Procurement Agreement of the World Trade Organization (WTO) — which covers most procurement
that a TPP would likely cover. Accordingly, the United States would gain few if any new procurement
opportunities in Japan or New Zealand. Removing these countries and existing FTA partners, the U.S.
procurement market is 35 times the size of the total “new” TPP procurement market.*



These numbers include procurement at all levels of government, including the national government
and sub-national governments. Since past U.S. trade deals have typically not opened up all state and
local procurement, it makes sense to try to isolate only the national government procurement market, to
get a sense of the lower-bound estimate of the comparative market sizes.

Data that separates national-level procurement from procurement by sub-national entities such as
states, provinces, and municipalities could only be obtained for eight countries. The divergence
between total and only national procurement differs considerably among Australia, Brunei, Canada,
Malaysia, Mexico, Peru, Singapore and the United States, the countries for which data are available.’
For instance, the national government share of total procurement is approximately 25 percent in
Australia and the United States, while it exceeds 80 percent in Malaysia. (In Brunei and Singapore,
there are no sub-national levels of government.)® The U.S. federal procurement market is about four
times the size of the combined national government procurement market of TPP countries for which
data are available. If data from the Organisation for Economic Co-operation and Development (OECD)
on total government expenditures by level of government — as distinct from procurement only — is used
to approximate national government procurement for countries with unavailable data, the U.S. federal
procurement market still exceeds the combined national government procurement market of all other

TPP countries.*

Recall again that Australia, Canada, Chile, Mexico, Peru
and Singapore already have FTAs with the United States,
while Japan and the United States are already party to
(and New Zealand will soon be party to) the WTO’s
Government Procurement Agreement. If we consider
only Brunei, Malaysia and Vietnam, then the U.S. federal
procurement market is more than 14 times the size of
the potential “new” TPP national government
procurement market. When we take into account the fact
that the United States already has access to the
government procurement of many TPP countries through
bilateral trade deals and the WTO, the size of the new
procurement markets that the TPP may open for the
United States is in the order of $37 billion (national) to
$54 billion (total), which is a terrible trade for giving
up the U.S procurement market of $530 billion
(federal) to $1.9 trillion (total).

The adjacent table displays the data on the value of the
government procurement markets in the TPP negotiating
countries. This data includes procurement of both the
national government and sub-national entities like
provinces and municipalities. All data has been inflation-
adjusted to 2014 dollars using the Congressional Budget
Office’s Consumer Price Index Research Series."’ Since
no single data source presents directly comparable
numbers between all countries, these numbers come from
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the OECD, WTO, government agencies and Transparency International.'®

National and
subnational
combined
(billions 2014
Country USD)
Australia® 207.2
Brunei® 0.5
Canada’ 264.8
Chile® 5.5
Japan’ 956.3
Malaysia'® 31.0
Mexico™* 68.1
New Zealand*? 25.7
Peru’® 13.0
Singapore™* 22.3
Vietnam™® 22.5
u.s.* 1,876.3
Sum of TPP
negotiating parties, 1,617.0
except U.S.




The TPP procurement rules would not only constrain how our national and state governments may use
our tax dollars in local construction projects and purchase of goods. They also limit what specifications
governments can require for goods and services and the qualifications for bidding companies. Thus,
requiring that electricity come from renewable sources or that uniforms meet sweat-free standards
could be forbidden. Rules excluding firms that refuse to meet prevailing wage requirements or that are
based in countries with terrible human or labor rights records could be challenged.

Effectively, these rules would offshore our tax dollars rather than investing them back in our economy,
while eliminating important policy tools for job creation, development of green economy capacity and
the building of demand for preferred business practices.
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