
 
August 12, 2014 

 

The Honorable Sylvia Mathews Burwell 

Secretary 

Department of Health and Human Services 

200 Independence Ave. SW 

Washington, DC 20201 

 

Dear Secretary Burwell: 

Public Citizen, a consumer advocacy group with more than 300,000 members and supporters 

nationwide, is writing to applaud the recent determination by the Department of Health and 

Human Services (HHS) regarding reporting of medical malpractice payments to the National 

Practitioner Data Bank (NPDB). In particular, HHS determined that a notice of an adverse event 

under Oregon’s 2013 Resolution of Adverse Health Care Incidents law and a pre-litigation notice 

under Massachusetts’ 2012 Disclosure, Apology, and Offer (DA&O) law both qualify as a 

“written claim or demand for payment” under the Health Care Quality Improvement Act of 1986 

(HCQIA). As a result, payments resulting from such notices must be reported to the NPDB as 

medical malpractice payments, assuming all other conditions for defining a reportable medical 

malpractice payment are met. 

The HHS determination, documented in the enclosed decision memorandum, is exactly the 

action we sought in our September 10, 2013, letter to then-Secretary Kathleen Sebelius.
1
 In that 

letter, we expressed serious concern that the Oregon law threatened the viability of the NPDB as 

a comprehensive and reliable source of data regarding malpractice payouts, particularly if other 

states were to follow Oregon’s lead. The Oregon law, among other things, sought to create a 

loophole that would allow malpractice insurance companies and other entities to avoid reporting 

to the NPDB any malpractice payments made on behalf of physicians and other health care 

practitioners that were negotiated through a mediation process specified under the new law. We 

argued that such state-level efforts to facilitate malpractice settlements by increasing secrecy and 

preventing reporting to the NPDB of medical malpractice payments made on behalf of 

practitioners must not be permitted. We strongly urged HHS to take prompt action clarifying that 

all such payments must be reported to the NPDB, as required under federal law. 

In making its well-reasoned and favorable determination, HHS noted the following points in 

support of its decision:  
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 This approach is most consistent with the NPDB’s current policies and practices, 

especially when considering the similarities between pre-litigation settlement proceedings 

and the Massachusetts and Oregon models. 

 Since there is no statutory authority that allows for determinations of reportability to be 

based on whether an individual practitioner met the standard of care, this is the only 

option where payments made on behalf of negligent practitioners would be reported. 

 This option ensures that reporting requirements are the same across the country 

regardless of differing state laws on medical malpractice reform. 

We agree with the HHS assessment.  

We recognize that a single malpractice payment is not necessarily a good indicator of the quality 

of care provided by a physician or other practitioner. Yet research has shown that a pattern of 

malpractice payments is an excellent indicator of whether a physician has quality-of-care 

problems and may need retraining, proctoring, or other serious action to ensure the safety of their 

future patients. If state efforts succeed in creating a legal basis to avoid reporting malpractice 

payments to the NPDB, it would become more difficult, if not impossible, for NPDB users, such 

as hospitals and medical boards, to identify such patterns of malpractice by a practitioner when 

they conduct background checks through the NPDB.  

The determination made by HHS in the enclosed decision memorandum is an important first step 

toward preserving the integrity and viability of the NPDB as a comprehensive, reliable source of 

data regarding malpractice payouts. More importantly, the department’s action will help to 

ensure patient safety throughout the country.  

As a second step, in order to implement this important decision, HHS needs to notify appropriate 

government officials within Oregon and Massachusetts — as well as within any other states 

contemplating enactment of similar malpractice reform laws — about the decision and ensure 

that policies in those states are changed to conform with this important clarification of the law 

regarding reporting of medical malpractice payments to the NPDB. If this has already occurred, 

please send us the confirming documents. If this has not occurred, we urge you to do so 

immediately. 

Sincerely, 

 

 

 
Michael Carome, M.D. 

Director 

Public Citizen’s Health Research Group 
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Sidney Wolfe, M.D. 

Founder, Senior Adviser 

Public Citizen’s Health Research Group 

 

cc: Mary K. Wakefield, Ph.D., R.N., Administrator, Health Resources and Services  

     Administration, HHS 

 Governor John Kitzhaber, State of Oregon 

 Governor Deval Patrick, Commonwealth of Massachusetts 

 

Enclosure 
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