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Res Naetional Practitfioner Data Banke--Reportin

of Physicien Who Resigns From Professione
society While Undex: Iny etigation

- Mr. Opek and Ms. MacBethe !
7 is in response to your latter of July 14, 1992, in which you
cpes “volun repbrtm%%the National Practitionern bata

k (pData Bank) the Amexr psychiatric Association (APR) of

siciang who resign from your o zation while undex
estigation. & cussion of :.'l:_ﬂnissua follaws.

tion 423(n) of the Health Cave Quality + Act of 1986
ta Bank etatute), 42 U.5.C. § 11133(a), requires zdversce

fon reporting on physiclans as followss .
(&) REPORTING BY HEALTH CARE ENTITIES.— |

(1) On physicians.-~Each hezlth care entity
whichw~~ .

(a) ‘takes a professicnal review action
that adversely affects thae clinical
privileges of a physician for &
pexiod J.apgf than 30 dayer

(B) acaepLs “bho-eurrender of clinical
privileges of a physician-—

- (J.‘) while the tgl;yss.cinnl is under an
- snvastigetion hy the entity
relating to possible incompetance
or duproper professiontl conduwt,

oxr .-

(M.S in return Lfox not conducting such
L an 'investiggtion or procaeedingj o

g - ot : 2
(C) 4in tha casa of such an entity which
i & profassionnl mociety, tokes a
professional review act:ion which -
adversely . affects the memborship of

a iﬁi&nmﬂl&aoﬁe cee
( sie added). g 754
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ge 2 = Mr. Joseph N. Onek ond HMe. Johun £. xa.ﬂcBath

h the Act explicitly provides for the

} you can se® althoug
:zarcmg of the surzender o - 24 by a phyeicien
le under :[mst:i.ga.mn or in retuxn for not conducting an
tion ox | @ professional action, the Act does pof

westiga a
sovida for the ::eportghg of the surrender of membership in a
cofessionml society uwnder these ciroumstances.

sur lotter refers ta *voluntary" raporting of surrenders by
@ APR. Gaction 423(x) 151)1 rofors to *permissive* reporting,
sotitioners other than

st only on licensed hed care tgr
hysicians, and then only undex. the cirenmstancas sat forth
n section 423(aj, ted.above. “"Permissive* or “wolwntary

eporting is not ted £or eny other avants.

he authority of the Secretary of Health and Human S
ecretary) to establish and © the Data Bank is flerxived
atirely from the Health i lity. t Act§of 1586.
herofore, the fecretary ie tad to colleacting

or the Data Bank as ig au ed by thie statute, &
mplamentad through ragulations at 45 CER Part 60.

.

he ptatute is clear and wnembiguous in what mpst bo
‘o the Date Bank, and also in’ whit jay be yeported.
ocieties report only & ¢ rofessional roview action
dversely affects the md hip of a physician in :
Ithough health care entities must report the surrend

1 gireumstances, the Ftatute

s1infical privileges under certain o :
oo not suthoriwe similer reperting for professional’ socleties.

i i :
(n summary, while your letter makes cogent &rvguments'as Lo why
‘ho guyrender of e physicisn while under invastigation by &
srofessional socliety should be in the Data Bank, the Secretary

locs not have the authority to-accept and enter into tha Data
Bank reports from professional- societies on surrenders by thelr
pembers while under investigation. To permit the Sacrataxry to
place such reporte in the Data Bank would require a statutory

amandnont . r
fg fgpap:etggta“ 7",;"; B;nmglsin 't:ht Data Bank and hope that this
' .,,.. cerely, g
*" #e] Goneral Gounsal

- HArriet . Rabb
*.. Genexal Counteal

cos (the
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geaxriet Rabb, Esfg. )
Gengral Counseal , ’
artmont of Health and f /
Sexvicas Y i v :

Room 7224 i

Hubert E. Hopheey Buildiog |
. 200 Tndependence Avanus, 8.W.
Woshington, De Co 20201;‘__*)

Dear Harriett: . AR

wo e € :
T am weiting n the hope rhat you can mesolve & bizarre Lnd.
unnecessary dispute batween 'tha American P;{chi&tri.c Aszaciation
(APA) and thoe DEHS Qffice qnfeanaral Counsel.

. Mo . B

. Tha APA has adopted & ® 4ct ethical code end conducis .
fnvestigations and hearings into alleged violations of this code.
T o mambor if ultimately expeiled or suspsnded for ethical
misoonduct thoe APA duly reports this decision to the Hational
Practitioner Deta Bank, as required by the |Health Care Quality ,

nt Act (BCQFA). Thiz enables state licensing boeaxds and

o mt:igoxs.ti.aa to teke appropriate furthar action to protect

As
ethical misconduct. Under the HOQOIA, a professionsl moclety such
as the APA, unlika hospital staffs and other organizotions that
provide health care eervices, is not veguired to £ile a xmepoxt
with the data bank whanevar a .ghysicm resigne during the couxee
of an investigation. Hevertheless, the APA has f£iled such reporte
on a voluntary basis fn thd. bglief that they may be helpful in
protedting the public from wn cal conduct by physiciens. Bod,
ngl ta:':yigl?a. cazgz.« o limr tigagg. whi;; have Ghese
un TRPOXTLH commence (Y3 ons
rosulted in disciplinary action.

ey s s



July 14, 1993
¥ e . . CROWELL & MORING

Co
Not surpxisingly, coungel foxr APA ‘members who have rowigned

during on investigation have n the position that the APA

shonld not report these vesiguations to the daty bank. Resently,

HES lewyars have agresd with this position and have even
threatansd to remove from the datupgank all the voluntary repoxnts

previcusly £iled by the APA (seo Attachment A). The APA believes
that the public and thae Congrassional sponsors of HOOTA wourld be
astoniched to learn that HHB is denying professionsl assoclations
the ::.f.ght: +o muke voluntary reports regarding potential ethical
misconauct by physiciens. Thix position seems uttexly
inconstetent with the Améerican paople’s demmnd for, and the
adminietration’s commitment: To, improved quality of care,

Yho APA hopes t.liat you will take prompt action to xesolve
this disputa. L. _

Sincerely,
M . Onek
Joinn B. Hachatl

; Counsel to the Amerdicen
% »} pPoychiatric Assoolaticn
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s D_EPART&‘_ENT OF HEAI.-I 1 & l-‘\-‘,,l!llutv e - -

. Pubtic Heslth Olviston
Room €A-53 Paridown Bldg.
B800 Fighers Lane
Rockvile, Maryiend 20857
(301) 4432644
\
June 3, 1998 : ”3_.R;)

Ms. JoAna HecBeth

Crowall and Moring

1001 Pennsylvenia Ave., N.W.
%ashingtoen, D.C. 20004

el . -

Re: National Pﬁ&éﬁitioncr Deta
physician who resigns from p
ety while under investigetion

Dear HMe. MacBethi

For your information, we are @
given to -+ discuseed i

vasterday.

Banu--Reporiine of
rofectgianal soci~

ncleging o copy of the|a vice
n our telephone conversption
You should understand that we are discussing | this

aetter with you with respect to general reporting to the Data Bank

ky the Amepican paychintric) Asgociation,

end not on kehalf of Mr.

Erens or his client. The Dgpaztment of Health and Human Services
will be examining tha prior reporis £iled by the Asszociation with
the Data Bank for complisnce with the Health Care Quality Iuprova-

ment Act.

T -

P e X AR
.

o

v

Encleosure

1

sincersely,

Fpencan - P
Brende J. Fremk |

Senlox Attorney
Public Heslth Division
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. DB?A&TMCNT OF HEALTH & HUMAN SERVICLEY UUIIVE VIt nev sevesor— -

Ret

Dear Mr.

aln o - Public Heatth Divialon
g ’ Room 4A-53 Perdawn BKig.
' %000 Fishers Lane .
Rockvite, Maryland 20867
(301} 443-2644

June 3, 1993

"

[ Tt

Netionsl Practitioner Data Benk-vReporting of
phyegician who resigns fxom prnfclai.onul soci~ i

aty while under investigetion

& el e -\i

' 157%™

We are writin:..t.o cenfirm our talephone converaation of

veat&rdey

on the above subjécts This wae in further deteil of i the

conversation with Dop Youngs of our officea, who alxe vrote to you
R

on April
fellows:

1, 1993 tuﬁblgsad)., In our discussion, I adviged &S

In accordance with the advice given to you by Mr. Young, the
regignation of & physiclan trem e professicenal sociaty whilel he ar
she is undet investigation ‘by "that socliety for possible incompeé-
tence or improper professionel conduct is not veportable €O the
Yational Practitiener Data Bank. iIn the case of 2 profegsional
soociety, only & professional reviaw action thet adversely affects
che nembership of & physician in the soclety is reportable Eieqtioh

423(a)(1)(

rgychlatric Aszociation .
discretion to report the v

Gil. A profqatf.o al society, such ag the erican
A P@.é (the society at issue)y a.} no
jgnation of & physician from| its

society while the physicimn is under investigation by a
because the Health Care Quality Improvene t act (the Act) dges not

authorize

or parmit such reporting. If x ported, this event ywould

be subject to being: voided by ‘the Department of Health and Humen
Sarvices upon investigation ov throeugh the dispute process.

The Act doag zpeotfibnus'provtde or

reporting.

that health cere entities

certein “perpicsive”
Thug, section 423(a)(2}(42 U« o g:z:aa(ahtz}) gtates
"mey report” infermetlion with respact to

health care practitioners ‘other than phys ciens end dentiste. The
Act does pot, however, provida e professiopial society (ov any other
haalth care entity) iy.tt.h geperal digcretion to report events te the

peta Bank

thet are hot, explicitly provided for.




A profegsionzl moclety or sny other repopting entity may anly
report to the Datea fank what is authorised to be reported undar the
Act. The Data Bank has ho authority .to accept reporte which are
not required ot authoriged to be filed under the termz of the Act.
Any reports which are filed with the Date Benk wvhich are mnot
cuthoriged to be fil¢d ‘ara subject to baing voided by the Depart-~
mont of Haelth end Human gervicex and are subject to challenge

through dispute by the nuawmed practitiones.

Tn ghort, the Act, noet the Americon pPeychiatyric Association,
determines what ney be filed {n the Dats Bank. The Agsociation has

no diseretion &n thix untter.

Sincerely.
S | ;:’. _
= ' Brende J. Frank 'h{
- Mler =k Senier Attorney

fublic Health Divtsich
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cc: Ms. JoAnn HacBéEh-
‘ Crovell end Moring'

Hr. Helvin &Sesbfhin, N~D°
Hedical Director . .7

American Psychiatéic Atcociation

Mr. Jerry Andermon’ I
Associnte Directaor (Operations)
Division of Quality Af#urance

DHES
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. : e '_) Publlc Health Olvisten
. " Room AAS3 Farklgwn Bldg.
: B800 Fihers Lene
' ' Rockyitty, Macyland 20657
(301} £43.2044

april %, 1993

1' . *
R

who resigns fzom professional soclety o unded -

Rat ®Wational Practitioner Data Bm-*kegcrgggg of physician
investigation

ear M¥.

this will cehﬂ:.m our teléi:hégg" Eonwzsation af todayj on the
ibove -subject, in which I advised er followss (

_ \
the resignation of a physicidfi"fyom & professional soclety vhile
e or she is under lavestigaticil” by thet society for posstible
incompetence Or Lmpropor professional conduct i# not reportable
vs the National Practitioner Data Banke gaction 423(a) ¢f the
jealth Care Qualivy Improvement Act of 1986, 42 U.5.C. & .
L1133(2), makes & tlear-distinction in this regard batween -
arofessional socleties and other health cexe entitlas, such as
wospitalsc in vhe case of vhe latter entities, any professionsl
review agtion that adversely'sffects the clinical privileges:of a
shysician for longax ‘than 30 days g the suvrendex of clinical
arivileges by & physician while he or she ig under fnvestigaticn,
53¢ in raeturn for not cenducting an investigation, is specifically
peportabla (sse saction 423(a)(1)(B))s .while in the case of &
professional socliety, enly a Ercfessa onal review action that
rdversely effecus the membership of the physiciaen in tha soclety
itz reportable (section 4¢23(a)(1).(CY .

: (%.
bon N

¥ = %
Chief, féalth Resourcoe
and Gervices Branch

cct Tom Nelson . \ .
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