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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL LAW CENTER ON
HOMELESSNESS & POVERTY,

Plaintiff,

V.
C.A. No. 18-cv-00998 (APM)
UNITED STATES DEPARTMENT OF
HOUSING AND URBAN
DEVELOPMENT,

Defendant.

N’ N N N N N N N N N N N N

DECLARATION OF ERIC S. TARS

, Eric S. Tars, declare as follows:

1. | am the legal director at the National Law Center on Homelessness & Poverty
(NLCHP), where | have worked since 2006. The statements in this declaration are based on my
personal knowledge.

2. NLCHP is a national nonprofit dedicated to ending and preventing homelessness.
Established in 1989, it works to expand access to affordable housing, meet the needs of those who
are homeless or at risk of being so, and strengthen the social safety-net through policy advocacy,
public education, advocacy training, and other mechanisms.

3. NLCHP has long sought to combat the “criminalization of homelessness”:
measures that punish people for behaviors such as eating, sleeping, and sheltering oneself in public,
despite the lack of alternatives.

4. For many years, as part of NLCHP’s work in this area, | led an effort to convince
the Department of Housing and Urban Development (HUD) to add a question about entities’

efforts to end and prevent the criminalization of homelessness to the Continuum of Care (CoC)



Case 1:18-cv-00998-APM Document 19-1 Filed 01/11/19 Page 2 of 17

application that HUD uses in its annual CoC program competition. My colleagues and | viewed
this measure as an important part of NLCHP’s campaign against the criminalization of
homelessness because, as | learned through my work, the questions that HUD places on its CoC
application and its related scoring criteria can encourage CoCs and their partners to adopt certain
strategies, in order to increase their scores and their chances of receiving CoC program funding.

5. In its Notice of Funding Availability for the 2015 CoC program competition, HUD
addressed the criminalization of homelessness in the agency’s CoC scoring criteria for the first
time. The next year, HUD’s Notice of Funding Availability for the CoC program competition again
addressed the topic.

6. My colleagues and I sought to build on these developments to further NLCHP’s
campaign against the criminalization of homelessness. Through a Freedom of Information Act
(FOIA) request that NLCHP mailed to HUD on or about May 8, 2017, NLCHP sought records that
would show how CoCs responded to HUD’s mention of the criminalization of homelessness in the
2015 and 2016 CoC Notices of Funding Availability, and how HUD scored CoCs’ related
responses on their applications. A true and correct copy of NLCHP’s May 8, 2017 FOIA request
is attached to this declaration as Exhibit A.

7. With the requested records, NLCHP hoped to assess the impact of HUD’s new
attention to the topic of criminalization. For instance, the records would enable NLCHP to learn
how HUD had applied the addition to the Notice of Funding Availability and evaluate whether it
had persuaded local communities to take additional steps against the criminalization of
homelessness and to otherwise address the needs of homeless families and individuals.
Additionally, NLCHP planned to share the information it learned with CoCs. NLCHP hoped that

by helping CoCs learn about others’ strategies and the points that HUD had awarded them for their
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work, NLCHP could show more about how HUD had valued such efforts and inspire CoCs to take
even more action to combat the criminalization of homelessness.

8. OnJune 22, 2017, when NLCHP had not received a response to its May 2017 FOIA
request, | sent an email to a representative of HUD’s FOIA Branch, attaching a copy of the request
and seeking information on its status. | did not receive a response to this email.

9. On or about September 13, 2017, when NLCHP still had not received a response to
its FOIA request, | mailed a letter to HUD’s FOIA office. The letter included the request as an
attachment and sought a response to it. This September 13, 2017, letter was not a new FOIA
request.

10. On September 22, 2017, I received an email from a representative of HUD’s FOIA
Branch that acknowledged NLCHP’s FOIA request.

11. By letter dated September 26, 2017, HUD again acknowledged NLCHP’s FOIA
request, but erroneously stated that it was dated September 13, 2017.

12. By letter dated October 2, 2017, HUD denied NLCHP’s fee waiver request.

13. On October 31, 2017, NLCHP appealed HUD’s denial of its fee waiver request.

14. By letter dated December 5, 2017, HUD affirmed its denial of NLCHP’s fee waiver
request.

15.  When NLCHP filed suit against HUD on April 27, 2018, NLCHP still had not
received a substantive response to its May 2017 FOIA request.

16.  OnJune 27, 2018, | received an email from HUD with three attachments: a cover
letter and two PDF documents containing charts. The charts included material responsive to the
first two parts of NLCHP’s FOIA request, regarding responses to portions of the 2015 and 2016

CoC Notices of Funding Availability. The document title of the first chart is “2015 CoC
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Responses.” From that title and the column labels, | understand that this chart contains CoCs’
responses to question 3A-7 on the 2015 CoC application. The chart also includes a column titled
“Score” whose content is redacted. From the document format, | understand each redacted “score”
to correspond to the CoC and the CoC response that are listed in the same row. Attached as Exhibit
B to this declaration is a true and correct copy of the first page of that document. The remaining
pages in the document use the same format (including redactions) as this first page, except that the
other pages do not repeat the column headings.

17.  The document title of the second chart that | received on June 27, 2018 is “2016
CoC Responses.” From its content, | understand that this chart contains CoCs’ multi-part responses
to one question on the 2016 CoC application. The chart also includes a column titled “Score”
whose content is redacted. From the document format, | understand each redacted “score” to
correspond to the CoC and the CoC response that are listed in the same row. Attached as Exhibit
C to this declaration is a true and correct copy of the first page of that document, rotated to be a
vertical document. The remaining pages in the document use the same format (including
redactions) as this first page, except that the other pages do not repeat the column headings.

18. Based on my knowledge of the CoC application, | concluded that the documents
that HUD sent me in June 2018 included only some of the CoC responses that the first part of
NLCHP’s FOIA request sought. Through counsel, NLCHP expressed its concern to HUD, and
HUD agreed to search for and produce additional responsive documents.

19.  On September 26, 2018, HUD sent me an email with two attachments: a cover letter
and an Excel spreadsheet of additional material responsive to the first part of NLCHP’s FOIA
request. Later that day, HUD sent me another email with the same two attachments, plus a PDF

document. The second email explained that HUD provided the Excel spreadsheet as a courtesy
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because certain text was cut off in the PDF document. Attached as Exhibit D to this declaration is
the first page of the PDF document. The first 12 pages of the PDF document use the same format
as this attached page, except that the other pages do not repeat the column headings. From the
material that HUD provided, | understand that these 12 pages contain each CoC’s multi-part
response to question 1C-6 on the 2015 CoC application; the CoC that provided the relevant
response is identified by its number. Attached as Exhibit E to this declaration is page 13 of the
PDF document. The last five pages of the PDF document use the same format as this attached
page, except that the other pages do not repeat the column headings. From the material that HUD
provided, I understand that these five pages contain each CoC’s multi-part response to question
4B-3 on the 2015 CoC application; the CoC that provided the relevant response is identified by its
number.

I declare under penalty of perjury that the foregoing is true and correct.

e »@\ jw

Eric S. Tars

Executed this 10th day of January, 2019.
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EXHIBIT A



Case 1:18-cv-00998-APM Document 19-1 Filed 01/11/19 Page 7 of 17

NATIONAL LAW CENTER

ON HOMELESSNESS & POVERTY

Board of Directors

Edward R. McNicholas
Chair
Sidley Austin LLP

Bruce E. Rosenblum
Vice-Chair
The Carlyle Group

Robert C. Ryan
Treasurer
American Red Cross

Kirsten Johnson-Obey
Secretary
NeighborWorks

Eric A. Bensky
Schulte Roth & Zabg! LLP

Peter H. Bresnan
Simpson Thacher & Bartlett LLP

Paul F. Caron
Microsoft Corporation

Bruce J. Casino
Sheppard Mullin Richter &
Hampton LLP

Dennis Dorgan
Fundraising Consultant

Dwight A. Fettig
Porterfield, Lowenthal,
Fettig & Sears LLC

Steve Judge
Private Equity Growth
Capital Council

Father Alexander Karloutsos
Greek Orthodox Archdiocese
of America

Georgia Kazakis
Covington & Burling LLP

Pamela Malester
U.S. Department of Health and
Human Services (retired)

Tashena Middleton Moore
Attorney

Margaret Pfeiffer
Sullivan & Cromwell LLP

G.W. Rolle
Missio Dei Church

Erin Sermeus
Harpo Productions

Jeffrey Simes
Goodwin Procter LLP

Vasiliki Tsaganos
Community Volunteer

Robert Warren
People for Fairness Coalition

Maria Foscarinis
President
Executive Director

Affiliations for identification
purposes only

Freida B. Edwards

Department of Housing & Urban Development
Freedom of Information Act Office

451 Seventh Street, S.W., Room 10139
Washington, D.C. 20410

Re: Freedom of Information Act Request

May 8, 2017

Dear Ms. Edwards:

We hereby request, pursuant to the Freedom of Information Act, 5 USC § 552, as
amended (FOIA), a copy of or all documents in the possession of the Department of

Housing and Urban Development (HUD), as set forth below:

1.

responses by funding applicants to Community Planning and
Development’s Notice of Funding Availability for the 2015 Continuum of
Care program Competition (FR-5900-N-25) in response to Section VII.A.1,j.
Outreach, found on page 45 of the NOFA, which reads as follows:

Outreach. Up to 2 points to CoCs that demonstrate recipients
have implemented specific strategies that prevent criminalization
of homelessness, affirmatively further fair housing as detailed in
24 CFR 578.93(c), and ensure that outreach is conducted to
homeless individuals and families who are least likely to request
housing or services in the absence of special outreach. Maximum
points will be awarded to CoCs that provide information that
demonstrates that 100 percent of the geographic area is covered
by the strategies and that describes the specific outreach
procedures in place that are used by the homeless service
organizations to identify and engage homeless individuals and
families, including their efforts to provide meaningful outreach to
persons with disabilities and persons with limited English
proficiency. Applicants must describe how they are reducing
criminalization of homelessness and the procedures they will use
to market their housing and supportive services to eligible
persons regardless of race, color, national origin, religion, sex,
age, familial status, or disability who are least likely to apply in
the absence of special outreach.

2000 M Street, N.W., Suite 210, WASHINGTON, DC 20036 | www.nlchp.org | PHONE: 202.638.2535 | FAX: 202.628.2737

The National Law Center on Homelessness & Poverty is a 501(c)3 charitable organization. Its federal tax ID is 52-1633883. No goods or services were given in

exchange for this gift. Your donation is tax-deductible to the extent of the law. Please retain this letter for your records as your official receipt.
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2. All responses by funding applicants to Community Planning and

Development’s Notice of Funding Availability for the 2016 Continuum of Care

program Competition (FR-6000-N-25) in response to Section VILA.L.i.

Criminalization, found on page 35 of the NOFA, which reads as follows:
Criminalization. Up to 2 points to CoCs that implemented specific strategies to
prevent criminalization of homelessness within the CoC’s geographic area.
Maximum points will be awarded to CoCs that indicate specific strategies to
ensure homelessness in not criminalized such as engaging or educating local
policy makers, engaging or educating law enforcement, implementing
community plans, or engaging or educating businesses.

3. The points awarded by HUD to each applicant’s corresponding responses to
each of the above questions (Section VII.A.1.j. Outreach of the 2015 NOFA
and Section VII.A.1.i. Criminalization of the 2016 NOFA).

NLCHP seeks a fee waiver under 5 U.S.C. § 522(a)(4)(A)(iii) and 24 C.F.R. § 15.110(h).
NLCHP is a nonprofit with a mission to use the power of the law to advocate for the legal
rights of homeless and economically vulnerable Americans. The organization advocates for
families and individuals that need access to housing, ensure homeless children have access to
school, and protect the human and civil rights and dignity of all. See 24 C.F.R. § 15.110(h)(2)
(fee waiver appropriate when information is not primarily in the commercial interest of the
requester). NLCHP is an “other use requester”. Under HUD’s FOIA regulations, all “other”
requesters are eligible for fee waivers if the disclosure is in the public interest because it is
likely to contribute significantly to public understanding of the operations or activities of the
Federal Government. 24 C.F.R. § 15.110(h). As such, HUD should not charge NLCHP for
professional search time or programming services. In addition, NLCHP is willing to receive
all documents electronically so as to avoid any estimated copy charges.

Disclosure of the requested information is in the public interest and not for commercial use.
See 24 C.F.R. § 15.110(h)(2)(i)-(i1). The information will be used to contribute to public
understanding of the operations or activities of the government. See 24 C.F.R. 8§
15.110(h)(1)(i)(A), (C). By incentivizing communities to take steps to end criminalization,
HUD has responded to the growing pressure against the criminalization of homelessness. The
requested information will reveal those strategies that HUD finds worthwhile and deserving
of federal funding in responding to this critical crisis. See 24 C.F.R. 8 15.110(h)(1)(i)(D) (the
information provided will provide the public with a significant understanding); 24 C.F.R. 8
15.110(h)(1)(i)(B) (the informative value of the information is consequential). We will
analyze the data presented in the released documents to discover trends, valuable strategies,
and possible areas of concern. See 24 C.F.R. 8§ 15.110(h)(1)(i)(C). This knowledge will
inform the work of advocates, educators, and litigators in championing the rights of homeless
and ending criminalization, in line with broader federal policy. See 24 C.F.R. §
15.110(h)(1)(i)(C) (the public’s understanding will be enhanced by the disclosure).

If any portion of this request is denied, we request a detailed statement of the reasons for the
withholding or an index or similar statement of the nature of the documents withheld. As to
those documents that may be exempt under FOIA Section 552(b), we request that HUD
exercise its discretion in favor of disclosing this material. Relatedly, if HUD denies the fee
waiver request, please provide the basis for the denial with an explanation of why the fee
waiver request does not meet the fee waiver criteria.

If you have any questions about this request, you may contact me by telephone at (202) 638-
2535 x. 120 or by email at etars@nlchp.org.



mailto:etars@nlchp.org
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I look forward to your reply within 20 workdays (excluding Saturdays, Sundays, and legal
holidays), as the statute requires.
Thank you for your consideration of this request.

Sincerely,

i d

Eric S. Tars

Senior Attorney
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EXHIBIT B
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©0C_NUMBER_NAME

AK-500 - Anchorage CaC

AK-501 « Alaskd Balance of State CoC

Al-50(: - Birmingham/Ietierson, St. Clair, Shelhy Caunties CoC.

FY2015_3A_7: How does the CoCensure that all people living unsheltered In the CoC's
q id h

geographit area are known to and by p and
teams?

1. To engage unsheltered persons, the CaC holds a Project Homeless Connect event as
partof PIT. Itis widcly advertised to the community. The pu blic bus system is free on
this day, increasing unsheltered persons af the svent. 2. ot partners serving Lhe
chronically nomeless organize the adult unsheitered count. which begins before dawn
inan cttart to count cncampments before people mave during the day. Social service
agency staoff teams, with volunteers and formerly homeless ind viduals, target
<oordinated and mapped areas to count the unsheltered. Together the Co€ and
Anrharage Police wlentify aclive areas of unsheliered peaple. 3. A harnelass yaulh
countis plahned by fouryouth-focused CoC agelcies. Peer homeless youtt are paired
with autreach staff te got an accurate unsheltered count. Areas frequented by hemeless
vouth (bus transit center) are targeted. All CoC youth drop-in centers participate, The
CoC annually submits a grant to AMHTA for PIT support,

In such a huge gecgrashy, the most efficient way far the Co< te identify and assist vasheltered
presons is te orgdnize 4 local respense cemmunity-by-corseunitly. For exarmple. in Fairbanks the
Rescue Mission conducts campsite visits to equip service-resistant persons with iterns toward cff
hypetheremia In the Mat-Sis, Vallsy Charities, Inc. seeks aut 2nd serves the unsheiterad. In lunpatr,
the Glory Hale Emergency Shelter has recently hired 3 full-time outreach coordnater, In adeition,
Many CoRsPNItics host a Preject Hemeless Connect (PHEC eventas part of their PIT count.
Unsheltered persons rezeive servites the day of Ihe PHC event and are connetied te additional
services for czntinued support.

Tius CuChas o general street outreach tearr, multiple Yeterans cutreach vears. a prer outreach for
mental health clients, HIV-specifiz and Yzuth-specific autreach. All know one another, coordinate
with and through the {a(. and utilize HKIIS te share rlient intormaticn, As much as nnsheltered
peaple are willing, we uplodd pictures/ID into HMIS for physical descriptions as well The CoC
veteran's Coordination/Qutreach meets every two weeks to compare notes/brainstorrm about
solulicns for menand woren on the sireels. We plan te do the same fur g1l street dwellers slarting,
in the next fewmonths but need additional hzusing ta affer, Workess generally start zzntact by
attering hygiene necassities, water, rottee air just a handshake As<soon as trust pxists, they ofter
shelter, housing, services - whatever tha clierk is recemtive ta They get ther off the streets a5 soon
a3 possile and hand ehe client off to long tera services/housing

Scare

AL-501 - Mobile City & Courky/Baldwin County CoC

The corvrumty outreach team including CL outreach and PAT dentifr and track frequency of
engagercent and lozation cl unsheltered horreless in HMIS. Outreach stafl are available to engage
unsheltered homeless identified by partners and the general public, when nctified via phone, email
arvia the (02X vehsite.

The CE priocitizes referrals for unsheltered kiemeless individwls icientified as hardestto sesve
usmg VISPDAT, length of time unsheltered and recommendations from outreach seaff. 1he UL has
an agreement with the local emergenty shelters e provide dedicated breds with ne it on lenglh of
stay, in order 10 keep those individuals engaged while primanent housing is identified, if they
cannat be placed within 24 hours.

A1-502 - Flnrence/Northwest Alahara Col.

The CoChiurreless providers have their own vutreach precedures and work cellaburatively e
coordinate activities to engage homeless persans and families in services. Riverbend Center far
Mental Health has an ACT Team that works actively ta angage these indiziduals as well as
Safeplace. which hos eutredch offices lacated in 3 counties tc prowide local representation and
ACCSS 1o services. [hey also have advocates in cach court acrass the 6 ceunty service arca.
Prejects funded by ESG (unds dre preoviding for a Street Oulreath coordinator swho will work
throughout the entire CzC geagraphic areatc lzzate uashelterrd homeless persans. In addition
tundsivere serored through Community Acticn Ageacyandlocal churches tohelp estahlish a soup
kitchen in themare rural areas of the CoC which has beenprovento be an effective outreach to
¢ngage the unsheltered homeless populatior

AL-503 - Huntsville/\zrth Alabama CoC

Al1-504 - Mentgorery City & Caunty CoC

AL-506 - Tuscalcosa City & County CcC

AL-507 - Alabara Bulance of Stale CoC

NACH pravides cutrearh servire at our Satellite Otfice whirh is located at the \Main Public tibrary
This is the locdtion that several of aur homeless consuirers spend Irost of their days once required
toleave the shefters. The NAUIN Laccutive Uicector alse volunteers at a Icial f00d dhstribution
center thrve nights a week lo eduzate Ihe zunsurner on NACH Hormelessness Intervention and
Prevention Services. The WACH Executive Directzr is well know/n by the hormeless population in our
community hecanse she is availahle at various community everts throughout the year to talk ta
therm about NACH Services NACH cocrdinates s birannual Homeless Cansunter Meeting te discusy
with the chients seevices and to help identfy barriers that 2aist. Vanous Qutreach teans visit the
hemieless vamps threughcul the week.

In Qetaher 2012, MACHTreinstatad its Street Quereach pregram and hired a tulltime Outreach
erker MACH was able to combine private funding with 56 funding to accamplish this goal he
<aNVALses arcas known as homeless hot spots and widely distributes his cards for lay peeple and
soual servite errployees Lo hand out when they miy encounler dn unshellered homeless person. He
is alse on zall fzrthe 2-1-1 Call Center ta respond ta requests for help. The Qutreach Worker
provides case management, linkage to rammunity services, and crisis assistance tr unsheltered
hemeless persons. He warks vith each client to assess their unique needs, determine apprapriate
heusing and supportive service options. advocate on ther behalf for accnss toserwices, and
developa plan tesusldin the individusl or family, He ray serveindividuals or (arnihesin need cf
assistance, with the goal =f engaging horne!ess persons and connecting themwith mainstream
resources, shelter services andsor perranent housing.

The CoC's cutreach tram engages the unsheftered homeless during monthly outreach. Onze the
autrsarhteammakas contact with anindividualtamily, they are cannerted with a partner agenry.
The CaC collabortes with Iccat palice and fire who mav coire into cantact with unsheltered
homeless. Unsheltered homelnss are also a good resource te cenneat ehe team with others who are
unsheltered.

Although, ARCH has ne ¢rployee outreach aorkers, S5V canvases fos veteraas and when cther are
located, ARCH's E5G learninturviews for nuzessary survites; helps all possible; and sefers 1o other
agency whe: provide the appropriate servires,

(b)(5) Deliberative
Privilege




Case 1:18-cv-00998-APM Document 19-1 Filed 01/11/19 Page 12 of 17

EXHIBIT C
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EXHIBIT D
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