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AMICUS CURIAE PUBLIC CITIZEN 

 Public Citizen is a national public-interest organization based in 

Washington, DC, with more than 180,000 members and supporters nationwide and 

more than 17,000 members and supporters in New York.  Since its founding in 

1971, Public Citizen has opposed the misuse of intellectual property law by private 

interests to suppress constitutionally protected speech.  Public Citizen has recently 

briefed cases involving the intersection of copyright, trademark, and patent law 

with the First Amendment and the rights of consumers.  Public Citizen is 

concerned that an overly broad interpretation of New York’s long-arm statute 

would chill the creation of art and commentary at a significant cost to public 

discourse.  

CORPORATE DISCLOSURE STATEMENT 

 Public Citizen has no parents, subsidiaries, or affiliates. 

BACKGROUND 

 Plaintiff-Appellant Penguin Group (USA) Inc., a Delaware corporation with 

its principal place of business in New York, sued Defendant-Appellee American 

Buddha for copyright infringement in the United States District Court for the 

Southern District of New York.  Penguin Group alleged that American Buddha 

violated Penguin Group’s copyright in four of its books when American Buddha 

uploaded copies of the books onto its website.  American Buddha is an Oregon 
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non-profit corporation with computer servers in Portland, Oregon, and Tucson, 

Arizona.  It has no ties to New York beyond the fact that the holder of the 

copyright in books it uploaded is located in New York. 

 The district court dismissed the suit for lack of personal jurisdiction under 

New York’s long-arm statute.  See Penguin Group (USA) Inc. v. American 

Buddha, 2009 WL 1069158, No. 09 Civ. 538 (GEL) (S.D.N.Y. April 21, 2009).  

The court rejected Penguin Group’s contention that American Buddha’s act of 

uploading four books in Oregon caused “injury” to Penguin Group in New York as 

that term is used in CPLR § 302(a)(3).  It distinguished three locations: that of the 

initial tort, that of the first effect of the tort, and that of final economic effect of the 

tort.  Id. at *2.  The court found that the location of the first effect of the tort is the 

situs of injury under section 302(a)(3).  And in the context of commercial torts, 

that location is generally the same as the location in which the infringement 

occurred.  Id.   

 The district court rejected Penguin Group’s reliance on Sybron v. Wetzel, 46 

N.Y.2d 197 (1978), for the proposition that “because it is based in New York, 

infringement occurring anywhere in the world necessarily injures [it] in New 

York.”  2009 WL 1069151, at *2-3.  Critical to Sybron’s holding, the court 

reasoned, was that “the economic injury plaintiff sought to avert stemmed from the 

threatened loss of important New York customers.”  Id. at 3 n.5 (quotation marks 
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and alterations omitted).  Finally, the court found irrelevant the role of the internet: 

“Although the advent of the internet—and the resulting ubiquitousness of material 

posted on a website displayed over the internet—has no doubt added additional 

layers of depth to personal jurisdiction jurisprudence, it plays no role in 

determining the situs of plaintiff’s alleged injury.”  Id. at 4 (citation omitted).  It 

further reasoned that “while the electronic nature of the alleged infringement may 

make it possible for others acting in New York to infringe plaintiff’s copyrights 

here, plaintiff has not alleged such a New York infringement[.]”  Id. 

 On appeal, the Second Circuit found the question—where the situs of a 

copyright injury is under New York’s long-arm statute—to be an open one, noting 

that neither it nor the New York Court of Appeals had addressed the specific issue 

and that the federal district courts had diverged over it.  609 F.3d 30, 36 (2010).  It 

accordingly certified the following question to this Court: 

In copyright infringement cases, is the situs of injury for purposes of 

determining long-arm jurisdiction under N.Y. C.P.L.R. § 302(a)(3)(ii) 

the location of the infringing action or the residence or location of the 

principal place of business of the copyright holder? 

 

Id. at 34. 

SUMMARY OF ARGUMENT 

Answering the certified question requires nothing more than a 

straightforward application of Sybron Corp. v. Wetzel, 46 N.Y.2d 197 (1978), to 

the context of copyright infringement lawsuits.  The parties seem to agree that 
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Sybron governs this case.  To the extent that Penguin Group or the Second Circuit 

has suggested otherwise, they are incorrect.  For personal jurisdiction purposes, 

copyright cases are not different in kind from other commercial torts, such as trade 

secret violations, which were the subject of Sybron.  Indeed, if section 302 is to be 

interpreted differently in the copyright context, it should be read more narrowly to 

avoid unnecessarily chilling speech.  Moreover, as the district court acknowledged, 

the role of the internet has no bearing on the certified question.  The internet 

complicates the question of where infringement of a copyright holder’s distribution 

right occurs.  Here, the issue is where the injury occurred.  In that sense, it is no 

different from infringement resulting from an illegal photocopy.      

Under the Sybron line of cases, the situs of injury is generally where the 

critical events associated with the dispute occurred.  The situs of the critical events 

might include the location where the plaintiff’s major customers or clients were 

actively solicited away.  Without more, however, the place in which the plaintiff 

resides, is incorporated, or does business is not the situs of its injury.  Sybron’s 

interpretation of section 302(a)(3) is consistent with the section’s history and 

purpose.  The overwhelming majority of state and federal decisions in the thirty-

two years since Sybron have similarly construed section 302(a)(3).   

Penguin Group’s suggested interpretation of section 302(a)(3) conflicts with 

the New York Legislature’s objective to avoid unnecessarily chilling speech.  
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Sections 302(a)(2) and (a)(3) contain exceptions for defamation torts.  These 

exceptions, spurred by New York Times v. Sullivan, 376 U.S. 254 (1964), reflect 

the Legislature’s concern that requiring speakers to defend themselves in far-flung 

jurisdictions would have a harmful effect on free speech.  The Legislature’s 

concern for free speech in the defamation context would extend with full force to 

the copyright context if, as argued by Penguin Group, people engaged in speech 

protected by the fair use doctrine were required to defend their speech in 

jurisdictions with which they had no substantial ties.    

ARGUMENT 

 CPLR § 302(a)(3)(ii) provides New York courts with jurisdiction over a 

non-domiciliary defendant who “commits a tortious act without the state causing 

injury to person or property within the state, except as to a cause of action for 

defamation of character arising from the act, if he expects or should reasonably 

expect the act to have consequences in the state and derives substantial revenue 

from interstate or international commerce.”  For purposes of this section, the situs 

of injury in copyright cases is generally where the critical events associated with 

the infringement took place.  This situs of injury might include the place where the 

infringing product is actively distributed to major existing or potential customers.  

The location of the copyright holder is immaterial.  
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I. This Court’s Decisions Involving the Situs of Injury in Commercial Tort 

Cases Are Controlling Here.  

 

 In Sybron v. Corp. v. Wetzel and its progeny, this Court has interpreted the 

meaning of CPLR § 302(a)(3) in the context of nonphysical, commercial torts.  

The parties seem to agree that Sybron controls the specific question certified to this 

Court and that the only point of disagreement is what, exactly, Sybron requires.  

See Appellant’s Br. at 32-37; Appellee’s Br. at 12.  Lurking in Penguin Group’s 

brief and the Second Circuit’s certified question, however, are two potential bases 

for distinguishing this case from Sybron and its progeny.   

 First is the suggestion that intellectual property cases should be treated 

differently from other commercial torts.  See Penguin Group, 609 F.3d at 36 

(noting that “[n]either the New York Court of Appeals nor this Court has decided 

what the situs of injury is in an intellectual property case”).  But as Penguin Group 

points out, copyright infringement is a commercial tort.  See Appellant’s Reply Br. 

at 20 (citing cases from the Southern District of New York).  In fact, Sybron itself 

arose in an intellectual property context—that of trade secrets.  Appellant’s Br. at 

32-33.   

Penguin Group’s brief implicitly suggests that copyright is different in kind 

from other commercial torts in its discussion of the nature of a copyright injury, 

which it describes as including the “non-quantifiable” injury to an author’s “will or 

heart to continue” writing.  Appellant’s Br. at 40 (quoting J.K. Rowling).  But 
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copyright “injury is more accurately described as loss of sales or licensing from an 

infringing competing product.”  William F. Patry, Patry on Copyright § 17:159, at 

430 (2007).  Moreover, to the extent the copyright injury, for personal jurisdiction 

purposes, includes the infringement’s effect on the psyche of the author or 

copyright holder, it is more analogous to the tort of defamation than it is to other 

commercial torts and is therefore precisely the type of injury that the New York 

Legislature intended to exclude from the reach of its long-arm statute.  See Section 

II below. 

 The second suggested basis for distinguishing Sybron is the role of the 

internet in the alleged infringement.  See Penguin Group, 609 F.3d at 39; 

Appellant’s Br. at 15, 16.  That suggestion, however, reflects a fundamental 

misunderstanding of the case.  A copyright holder can bring a lawsuit alleging the 

violation of its exclusive right to reproduce the copyrighted material or to 

distribute the copyrighted material.  See Patry on Copyright § 17:158, at 427.  The 

violation of the reproduction right occurs “when and where the offending copy is 

made.”  Id.  The location of the violation of the distribution right is complicated by 

the internet.  See Zippo Manuf. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 

(W.D. Pa. 1997) (creating a sliding scale test to identify when a website operator 

has purposely targeted forum residents).  But this case is not about where the 

alleged copyright infringement occurred, which would implicate CPLR § 
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302(a)(2).  Rather, it is about where the injury occurred.  Penguin Group argued for 

personal jurisdiction under section 302(a)(3) based on an alleged violation of its 

reproduction right, not its distribution right.  Indeed, there is nothing in the record 

about anyone other than one of Penguin Group’s attorneys accessing the 

copyrighted material on American Buddha’s website.  See American Buddha, 2009 

WL 1069158, at *1 n.3.  Judge Lynch therefore accurately analogized the issue in 

this case to one of unauthorized photocopying.  See id. at *4.  As in the case of an 

unauthorized photocopy, the internet has no bearing on the certified question. 

II. Under Sybron Corp. v. Wetzel and Its Progeny, the Situs of Injury under 

Section 302(a)(3) is Generally Where the Critical Events Associated 

with the Dispute Took Place, which Might Include Where Major 

Customers Are Actively Solicited Away. 

 

 Section 302(a)(3) was enacted to provide New York courts jurisdiction over 

non-domiciliaries with ties to New York who engage in out-of-state tortious acts 

that cause physical injury within New York.  In Sybron, this Court held that section 

302(a)(3) is not categorically limited to torts involving physical injury.  In doing 

so, it endorsed a line of decisions holding that the situs of injury in commercial tort 

cases can be where the stolen customers are located, which would usually be the 

place where the critical events associated with the dispute took place.  Sybron 

found it “critical” that among other ties to New York, “the economic injury 

plaintiff [sought] to avert stem[med] from the threatened loss of important New 

York customers.”   46 N.Y.2d at 205.  
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 A.  The Enactment of Section 302(a)(3) 

 CPLR § 302(a)(3) was enacted in 1966 to fill a narrow gap in New York’s 

long-arm statute.  Prior to 1966, New York courts had jurisdiction only over 

defendants who had transacted business within the state or committed a tortious 

act, other than defamation, within the state.  The insufficiency of this scheme was 

made apparent in a 1965 case, Feathers v. McLucas, 15 N.Y.2d 443 (1965).  The 

plaintiffs in Feathers were a couple injured when a tractor-drawn steel tank 

containing highly flammable liquefied propane gas exploded on a highway near 

their home in New York.  Id. at 458.  The plaintiffs alleged that the Darby 

Corporation had improperly designed and assembled the tank at its plant in Kansas.  

Id. at 459.  The Court held that “the place of the ‘tort’ is not necessarily the same 

as the place of the defendant’s commission of the ‘tortious act’” and that the plain 

language of CPLR § 302 “covers only a tortious act committed (by a 

nondomiciliary) in this State.”  Id. at 463, 464. 

 In response to Feathers, the New York Judicial Conference solicited a study 

by Professor Willis L. M. Reese on the adequacy of New York’s long-arm statute.  

Professor Reese concluded that, as interpreted in Feathers, section 302 had a gap 

in that it “does not reach a non-resident who causes tortious injury in the state by 

an act or omission without the state.”  Willis L. M. Reese, A Study of CPLR 302 in 

Light of Recent Judicial Decisions, Eleventh Ann. Report of N.Y. Judicial 
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Conference, at 135 (1966).  This gap, though “serious,” was limited in scope.  To 

illustrate the limited scope of the gap, Reese provided a hypothetical in which a 

Maine resident buys a defectively manufactured tire in Georgia, and the Georgia 

retailer has reason to know that the Maine resident will be driving through New 

York en route to Maine.  If the tire blew out in New York, Reese reasoned, New 

York would likely have the constitutional power to assert personal jurisdiction over 

the Georgia retailer.  But if the Georgia retailer “had no other contact with New 

York, it might be thought both unfair and undesirable to subject him to the 

jurisdiction of New York.”  Id. at 136.   

 Professor Reese noted another possible gap in New York’s long-arm statute: 

section 302(a)(2)’s exclusion of defamation.  Id. at 136-37.  The defamation 

exception in section 302(a)(2) was proposed in 1958 by the Advisory Committee 

on Practice and Procedure, which was established to review and suggest changes to 

New York courts’ civil practice laws.  The Committee’s 1958 preliminary report 

suggested what, with some minor changes, was enacted in 1962 as CPLR § 302.  

One change of relevance here is that the Committee’s proposed section 302 

covered only those who “commit[] a tortious act within the state resulting in 

physical injury to person or property.”  1958 N.Y.Leg. Doc. No. 13, at 39.  The 

Committee explained that the limitation, which is not in the Illinois statute on 

which the suggested New York statute was modeled, “was added to exclude libel, 
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slander and similar actions not involving physical injury.”  Id.  The Legislature 

ultimately rejected this language in favor of the current language expressly 

excluding defamation because it found the Committee’s proposed language both 

under- and over-inclusive.  As the Legislature reasoned: “Under the former 

proposal a conversion of property within the state would not have been included as 

an act providing a basis for jurisdiction. . . .  On the other hand, an allegation of 

physical illness resulting from libel or slander would not make the provision 

applicable as it would have under the former language.”  1961 N.Y.Leg. Doc. No. 

15, at 67.        

 The Judicial Conference adopted Professor Reese’s suggestion to add a 

subsection (3) to section 302(a) providing for non-domiciliaries who engage in 

tortious acts outside the state that cause injury within the state.  See Twelfth Ann. 

Report of N.Y. Judicial Conference, at 340-44 (1967).  It also expressly endorsed 

Professor Reese’s hypothetical concerning the Maine resident who purchased a 

defective tire in Georgia and that “as a matter of policy, it might be unfair to 

subject [the Georgia retailer] to suit in New York.”  Id. 

 Regarding the defamation exception, rather than reconsider its existence in 

section 302(a)(2), as Professor Reese suggested, the Judicial Conference included 

the same exception in the proposed section 302(a)(3), noting that “it was proposed 

by the revisers for what they considered to be sound policy reasons.”  Id. at 341.   
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 In short, section 302(a)(3) was drafted to fill a serious but narrow gap in 

New York’s long-arm statute in which a non-domiciliary with ties to New York 

engages in an out-of-state tortious act that causes physical injury within New York.  

By inserting the defamation exception contained in section 302(a)(2), the 

Legislature demonstrated its intention to exclude from section 302(a)(3) those 

torts, such as “libel, slander and similar actions,” far removed from the physical-

injury context of Feathers. 

 B.  Pre-Sybron Construction of Section 302(a)(3) 

 In the decade between the enactment of section 302(a)(3) and Sybron, it was 

unclear whether section 302(a)(3) applied at all outside the physical-injury context 

of Feathers.  Two influential federal court opinions addressed the issue during this 

time.  In 1967, Judge Weinstein of the Eastern District of New York applied 

section 302(a)(3) in an unfair competition case.
1
  See Spectacular Promotions, Inc. 

v. Radio Station WING, 272 F. Supp. 734 (E.D.N.Y. 1967).  Judge Weinstein 

found three possibilities for the situs of injury resulting from unfair competition: 

(1) any place where the plaintiff does business, (2) the principal place of business 

of the plaintiff, and (3) the place where the plaintiff lost business.  Id. at 737.  He 

concluded that the first would permit a national corporation to sue in any state and 

would therefore be “obviously unfair,” and the second “would have no predictable 

                                                 
1
 Judge Weinstein was a member of the Advisory Committee of Practice and 

Procedure, which drafted most of the current CPLR 302.  
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relationship with the tortious activities.”  Id.  Moreover, the first two options might 

fail the “minimum contacts” standard under the due process clause of the U.S. 

Constitution.   Id.  He therefore concluded that the injury “was the loss of business 

where the customers are located,” which would “usually be the place where the 

critical events associated with the dispute took place.”  Id. (quotation marks 

omitted). 

 Next, the Second Circuit addressed the issue in American Eutectic Welding 

Alloys Sales Company v. Dytron Alloys Corporation, a case involving a suit to 

enjoin the disclosure of confidential information.  439 F.2d 428 (2d Cir. 1971).  

The plaintiffs in that case were New York corporations with their main offices in 

New York.  The two defendants were longtime employees of the plaintiffs with 

confidential information about the identities of the plaintiffs’ customers.  After 

years of employment, the defendants left to work for a competitor in Michigan.  

The plaintiffs’ theory of injury was that the competitor corporation, with the aid of 

the defendants, would be “damaging their business by stealing customers in two 

states outside of New York, thereby injuring plaintiffs in New York.”  Id. at 432. 

 Relying heavily on Spectacular Promotions, the Second Circuit concluded 

that there was no jurisdiction “because the places where plaintiffs ‘lost business’ 

were all out of New York.”  Id. at 433.  The court elaborated: “Of course, there is 

no question that plaintiffs suffered some harm in New York in the sense that any 
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sale lost anywhere in the United States affects their profits.  But that sort of 

derivative commercial injury in the state is only the result of plaintiffs’ domicile 

here.”  Id.  “Section 302(a)(3) is not satisfied by remote or consequential injuries 

which occur in New York only because the plaintiff is domiciled, incorporated or 

doing business in the state.”  Id. (quoting Friedr. Zoellner (New York) Corp. v. Tex 

Metals Co., 396 F.2d 300, 303 (2d Cir. 1968)).  To adopt the plaintiffs’ rule, that 

“if the plaintiff is in New [Y]ork when the injury occurs, the injury must occur in 

this State,” “in many cases would violate due process.”  Id. 434. 

 C.  Sybron Corp. v. Wetzel 

 In 1978, this Court effectively adopted the Spectacular Promotions-

American Eutectic approach in Sybron Corp. v. Wetzel, 46 N.Y.2d 197 (1978).  

The facts in Sybron are nearly identical to the facts in American Eutectic: Plaintiff 

Sybron Corporation was a New York corporation based in New York; a long-time 

employee, Wetzel, was hired away by competitor De Detrich, a Delaware 

corporation based in New Jersey; and Sybron sought an order enjoining the 

employment of Wetzel and his divulging of trade secrets.   

 Sybron addressed two issues of first impression.  First, it held that 

jurisdiction lies in this case even though trade secrets had not yet been divulged 

and thus the “consequential economic injury in this State is still only anticipated.”  

Id. at 204.  It then addressed the issue in this case, the “more difficult question [of] 



 15 

whether the out-of-State acts ascribed to De Dietrich will result in injury in New 

York.”  Id. at 204-05.  It began by acknowledging that notwithstanding the fact that 

section 302(a)(3) was enacted to fill the physical injury gap created—or 

acknowledged—by Feathers, it applies to commercial torts.  Id. at 205.   

 It then recognized the rule that “remote injuries located in New York solely 

because of domicile or incorporation here do not satisfy CPLR 302[(a)(3)].”  Id.  

But, it stated, “Plaintiff’s case does not rest on so narrow a foundation.”  Id.  

Rather, it is “critical that it is New York where plaintiff manufactures and relines 

glass-lined equipment and the alleged trade secrets were acquired, and the 

economic injury plaintiff seeks to avert stems from the threatened loss of important 

New York customers.”  Id.   

 The clear meaning of this passage is that such facts, including the 

“threatened loss of important New York customers,” are necessary conditions for 

the Court’s jurisdiction.  This reading is confirmed by the Court’s discussion of 

American Eutectic, which it found “supports the analysis.”  Id. at 206.  

Acknowledging that American Eutectic came out the other way, in that it found no 

jurisdiction, the Court stated that in American Eutectic, “the court stressed that the 

only customers wrongfully solicited by defendants were located outside New 

York.”  Id. (citing Spectacular Promotions, 272 F. Supp. at 737).   
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 Although the Court expressly did not decide “whether the loss of a small 

New York account would suffice,” id. at 205, its emphasis on how “major” and 

“important” was the lost New York customer strongly suggests that it would not.  

The Court noted that the defendant had “actively solicited Sybron’s Rochester 

neighbor, the multinational Eastman Kodak Company, a major customer of 

Sybron” and that the prior September, Kodak had ordered from Sybron two 500-

gallon reactors.  Id. at 205-06.   

 In sum, Sybron, read in conjunction with the cases on which it relied, is best 

understood to stand for the following principles with regard to personal jurisdiction 

in commercial tort cases:   

• 1.  Derivative commercial injury that is in the state only because the plaintiff 

is domiciled, incorporated, or doing business within the state is an 

insufficient basis for personal jurisdiction;  

• 2.  Rather, the situs of injury is usually the place where the critical events 

associated with the dispute took place; and  

• 3.  The situs of injury can be the location of customers that are actively 

solicited away by the defendant, although it is unclear how “major” or 

“important” those customers must be and whether other ties to New York 

are also necessary.  
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 D.  Courts’ Interpretations of Sybron and Section 302(a)(3) 

 The overwhelming majority of state and federal courts to have considered 

Sybron and section 302(a)(3) have endorsed the three principles outlined in the 

previous subsection.   

 1.  This Court has cited Sybron for the general rule that “the residence or 

domicile of the injured party within a State is not a sufficient predicate for 

jurisdiction, which must be based upon a more direct injury within the State and a 

closer expectation of consequences within the State than the indirect financial loss 

resulting from the fact that the injured person resides or is domiciled there.”
2
  

Fantis Foods, Inc. v. Standard Importing Co., 49 N.Y.2d 317, 326 (1980); see 

also, e.g., Davidson Extrusions, Inc. v. Touche Ross & Co., 131 A.D.2d 421, 424 

(N.Y. App. Div. 2d Dep’t 1987) (“The injuries allegedly suffered by the plaintiff in 

New York are clearly remote from the alleged tortious conduct and are merely the 

result of its domicile in the State [citing Sybron and American Eutectic].”); Jack 

Weinstein, 2 Weinstein-Korn-Miller, New York Civil Practice, ¶ 302.14(4) (2004) 

(“The injury does not occur in New York simply because the plaintiff is located 

there and lost profits there. . . .  The statute requires a ‘direct injury’ in New York 

                                                 
2
 One court has noted that “[p]erhaps the most pragmatic means of approaching 

this inquiry is to ask whether any injury would still have occurred within New 

York if the plaintiff had resided in another state.”  Interface Biomedical 

Laboratories Corp. v. Axiom Med., Inc., 600 F. Supp. 731, 740 (E.D.N.Y. 1985). 
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as a predicate for jurisdiction, which must be based on more than indirect financial 

loss resulting from the fact that the party is located in New York.”). 

 2.  In addition, New York courts have consistently held that “[w]here . . . 

commercial, non-physical losses are alleged, the situs of the injury is not where the 

losses are sustained, but where the critical events associated with the dispute took 

place.”  Benefits by Design Corp. v. Contractor Mgmt. Servs., LLC, 75 A.D.3d 

826, 830 (N.Y. App. Div. 3d Dep’t 2010); see also, e.g., Polansky v. Gelrod, 20 

A.D.3d 663, 664-65 (N.Y. App. Div. 3d Dep’t 2005) (“[T]he situs of . . . a 

nonphysical commercial injury is the place where the critical events associated 

with the dispute took place and not where the resultant monetary loss occurred.”); 

see also Patry on Copyright § 17:159, at 431 (“[T]he rule in copyright cases is to 

locate the situs of the injury as the location of the original event that caused the 

injury, rather than the place where any resultant damages are felt.”).   

 3.  Finally, in a specific application of the “critical events” standard, the 

majority of courts read Sybron to require that the defendant have actively solicited 

the plaintiff’s major in-state customers or clients.  See, e.g., Darby Trading Inc. v. 

Shell Int’l Trading & Shipping Co. Ltd., 568 F. Supp. 2d 329, 336 (S.D.N.Y. 2008) 

(“While Plaintiff is correct to note that lost sales or customers can satisfy the 

‘injury within New York’ requirement under Section 302(a)(3)(ii), those lost sales 

must be in the New York market, and those lost customers must be New York 
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customers.”); Rolls-Royce Motors, Inc. v. Charles Schmitt & Co., 657 F. Supp. 

1040, 1054 (S.D.N.Y. 1987) (“[T]o show an injury in New York, in commercial 

disputes, plaintiff traditionally must show direct interference with its New York 

customers or business.”).
3
  Influential commentators have similarly characterized 

Sybron’s holding.  See, e.g., 2 Weinstein-Korn-Miller, ¶ 302.14[4] (“Jurisdiction 

was upheld in Sybron because, among other things, the plaintiff’s customers were 

in New York and so the ‘economic injury which plaintiff seeks to avert stemmed 

from the threatened loss of important New York customers.’”); Patry on Copyright 

§ 17:159, at 430 (characterizing the copyright infringement injury as the “loss of 

sales or licensing,” which “occurs in the place where the infringing product is 

distributed to existing or potential customers”). 

 In at least two cases, courts have addressed the question Sybron left open—

that is, how “major” or “important” the stolen in-state customers must be for 

jurisdictional injury to be in-state.  In American White Cross Laboratories, Inc. v. 

                                                 
3
 For a sampling of additional decisions to the same effect, see Connecticut 

Artcraft Corp. v. Smith, 574 F. Supp. 626, 630 (D. Conn. 1983) (“In Sybron, 

jurisdiction was sustained because the defendant who allegedly appropriated the 

plaintiff's trade secrets had actively solicited and obtained orders in New York 

which resulted in a loss of plaintiff's business.  Here, however, the defendants have 

not sold their products in Connecticut and have not acquired any of the customers 

of Lotus Health Care.”); Overseas Media, Inc. v. Skvortsov, 407 F. Supp. 2d 563, 

576 (S.D.N.Y. 2006); Data Commc’n, Inc. v. Dirmeyer, 514 F. Supp. 26, 31-32 

(E.D.N.Y. 1981); Stark Carpet Corp. v. M-Geough Robinson, Inc., 481 F. Supp. 

499, 509 (S.D.N.Y. 1980); Arch Aluminum & Glass Co., Inc. v. Haney, 964 So. 2d 

228, 234 (Fla. Dist. Ct. App. 4th Dep’t 2007). 
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H.M. Cote, Inc., for example, the district court stated that because “[t]he complaint 

alleges no direct interference by [the defendant] with [the plaintiff’s] customers or 

business in New York,” it had not adequately pled facts supporting personal 

jurisdiction. 556 F. Supp. 753, 759 (S.D.N.Y. 1983).  It then considered an 

affidavit stating that “defendants are presently negotiating ‘an arrangement in New 

York with Acme Cotton Products, Inc.’ of Valley Stream, ‘an important competitor 

of plaintiff’s,’ and ‘have already sold equipment to them.’”  Id.  The court 

concluded that these facts should be pleaded in an amended complaint because 

“[d]epending on the terms of the ‘arrangement’ and the nature of the ‘equipment’ 

sold, this may constitute the sort of in-state activity held sufficient to sustain 

jurisdiction in Sybron.”  Id; see also Wise/Contact US Optical Corp. v. Ifcher, 92 

CIV. 4312 (PNL), 1993 WL 258708, *3 (S.D.N.Y. July 7, 1993).   

The Sybron standard, as described above, has been adopted in the similar 

context of patent infringement.  As the Federal Circuit stated, “Economic loss 

occurs to the patent holder at the place where the infringing sale is made because 

the patent owner loses business there. . . .  Plaintiff’s contacts with the forum—

such as where the plaintiff resides—as a general proposition are not considered a 

determinative consideration.”  Beverly Hills Fan Co. v. Royal Sovereign Corp., 21 

F.3d 1558, 1572 (Fed Cir. 1994).  Indeed, in adopting this approach, the Federal 
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Circuit noted that it “brings patent infringement actions into line with the rule 

applied in trademark and copyright cases.”  Id. 

In sum, state and federal decisions have read Sybron to stand for the 

principles that in commercial tort cases, the defendant’s in-state presence is an 

insufficient basis for personal jurisdiction, the situs of injury is generally where the 

critical events associated with the dispute took place, and the situs of injury can be 

the location of significant in-state customers actively solicited away by the 

defendant. 

 E.  Penguin Group’s Interpretation of Sybron Is Incorrect   

 

 Penguin Group agrees that Sybron controls this case but disputes the above 

reading of the decision.  Penguin Group seems to argue that under Sybron, the only 

condition necessary for personal jurisdiction under section 302(a)(3) is that the 

plaintiff suffer some financial loss in New York.  See Appellant’s Br. at 35-37.  

This characterization not only ignores Sybron’s statement that American Eutectic 

“supports” its analysis, but ignores the entire analysis in Sybron, including those 

facts that the Court found “critical” to its holding.  Moreover, this Court expressly 

stated otherwise in Fantis Foods, citing Sybron for the proposition that jurisdiction 

“must be based upon a more direct injury within the State and a closer expectation 

of consequences within the State than the indirect financial loss resulting from the 

fact that the injured person resides or is domiciled there.”  49 N.Y.2d at 326. 
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 In support of its characterization of Sybron, Penguin Group relies heavily on 

the statement in Sung Hwan Co., Ltd. v. Rite Aid Corp., that “[i]n Sybron, this 

Court held that a tortious act committed out of state that was likely to cause injury 

through loss of business in state was sufficient to satisfy personal jurisdiction 

regardless of whether damages were ascertainable or likely recoverable.”  7 

N.Y.3d 78, 85 (2006).  Although somewhat ambiguous, this reference to “loss of 

business in state” is best read to mean lost in-state customers.  But regardless of 

how one parses the sentence, Penguin Group takes it entirely out of context.  Sung 

Hwan involved an Article 53 proceeding to enforce a foreign judgment against 

Rite Aid.  The sole issue was whether a tort had occurred or whether the action was 

truly one for breach of contract.  Id. at 84.  This Court cited Sybron for the 

unexceptional proposition that financial harm through loss of business can be a 

cognizable injury under section 302(a)(3), and therefore that the remedy sought 

(damages for economic loss) did not categorically remove the case from section 

302(a)(3).   

 Finally, Penguin cites federal district court cases that supposedly share its 

reading of Sybron.  Appellant’s Br. 17-19.  For the reasons discussed above, these 

cases are simply wrong.  They are wrong on Sybron, they are in direct conflict with 

Fantis Foods, and they represent the minority view even among district courts in 

the Second Circuit. 



 23 

III. Penguin Group’s Interpretation of Section 302(a)(3) Is Inconsistent with 

the New York Legislature’s Desire to Avoid Chilling Speech. 

 

 Interpreting section 302(a)(3) to confer jurisdiction in New York “merely 

because [the plaintiff is] domiciled or doing business [there]” would result in 

applications that would likely violate the due process clause of the United States 

Constitution.  See Am. Eutectic Welding Alloys Sales Co., 439 F.2d at 434; 

Spectacular Promotions, 272 F. Supp. at 737.  Unlike the Illinois long-arm statute, 

on which New York’s was modeled, section 302(a)(3) was not intended to reach as 

far as would be constitutionally permissible.  See Memorandum of Judicial 

Conference, McKinney’s Session Laws of N.Y., at 2911 (1966).  This Court need 

not consider the somewhat vague minimum-contacts standard under the U.S. 

Constitution’s due process clause, however, to see that Penguin Group’s 

interpretation of section 302(a)(3) is contrary to legislative intent.  In this case, the 

general due process concern that a defendant have sufficient contacts with the 

forum state manifests in the Legislature’s express concern that an overly broad 

long-arm statute would chill speech.  In lawsuits implicating free speech, the New 

York Legislature intended substantial space between the reach of its long-arm 

statute and constitutional due process limitations. 
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 A.  The Defamation Exception in Section 302(a)(3) Reflects a Legislative  

       Intent to Avoid Chilling Speech. 

 

 The defamation exceptions in sections 302(a)(2) and (a)(3) “evince the 

Legislature’s intent to protect nondomiciliaries’ free speech rights.”  Ehrenfeld v. 

Bin Mahfouz, 9 N.Y.3d 501, 513 (2007).  “‘In incorporating [the defamation] 

exception, which is not found in the Illinois statute, the Advisory Committee 

intended to avoid unnecessary inhibitions on freedom of speech or the press.  

These important civil liberties are entitled to special protections lest procedural 

burdens shackle them.’”  Legros v. Irving 38 A.D.2d 53, 55 (N.Y. App. Div. 1st 

Dep’t 1971) (quoting 1 Weinstein-Korn-Miller, N.Y.Civ.Prac. ¶ 302.11); see also 

Montgomery v. Minarcin, 263 A.D.2d 665, 668 (N.Y. App. Div. 3d Dep’t 1999) 

(noting “the constitutional freedoms of speech and press which the Legislature 

sought to protect by excluding defamation actions from the tort provisions of 

CPLR 302(a)(2) and (3)”).   

 The impetus to include the defamation exception was New York Times v. 

Sullivan, 376 U.S. 254 (1964).  See Reese, A Study of CPLR in Light of Recent 

Judicial Decisions, at 136-37.  In that case, the New York Times, a New York-

based corporation, was hauled into an Alabama state court for printing an allegedly 

libelous ad about a city official in Montgomery, Alabama.  A jury found against 

the New York Times, and the state appeals courts affirmed the judgment.  The 
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United States Supreme Court reversed on the ground that the rule of law applied 

was insufficiently protective of speech.  Id. at 264-65. 

   The Legislature’s concern that an overly broad personal jurisdiction statute 

could chill speech extends to this case with full force.  To be sure, speech that 

infringes another’s copyright is not protected by the First Amendment.  See Harper 

& Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 726 (1985).  But 

speech just outside the protections of copyright, such as that which falls into the 

Copyright Act’s fair use defense, is protected by the First Amendment.  See Mark 

A. Lemley & Eugene Volokh, Freedom of Speech and Injunctions in Intellectual 

Property Cases, 48 Duke L.J. 147, 167 (1998) (“Harper & Row . . . suggests that 

the lines between using others’ expression and using their ideas and between some 

fair uses and other uses are of First Amendment significance.”); see also Nihon 

Keizai Shimbun, Inc. v. Comline Bus. Data, Inc., 166 F.3d 65, 74 (2d Cir. 1999).  

Accordingly, any law that has the effect of making it more expensive or 

burdensome to post material online that does not infringe another’s copyright and 

is not otherwise illegal has a chilling effect on constitutionally protected speech.    

 The chilling effect of suits such as this one—in which the defendant is an 

individual or small organization with limited resources—is substantial.  Whereas 

large organizations, such as the New York Times, have the resources to fight 

frivolous lawsuits, small organizations and individuals frequently do not.  In the 
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face of an expensive out-of-state lawsuit, which includes travel expenses and lost 

work time, many speakers will simply give in to a copyright holder’s demands, 

meritorious or not.  In this way, the threat of liability in a far-flung jurisdiction 

chills speech by destroying the “breathing space” essential to the First 

Amendment.  See New York Times Co., 376 U.S. at 271-72.   

 New York’s long-arm statute must be broad enough to protect New York 

residents who believe their copyright has been infringed, while not so broad as to 

unnecessarily chill speech.  This Court’s commercial tort cases respect this 

balance, a balance Penguin Group asks this Court to upend in favor of a rule in 

which a copyright holder can sue in any state in which it resides.  Penguin Group’s 

interpretation of section 302(a)(3) is in direct conflict with the New York 

Legislature’s policy determination that a tort in which “injury” could be felt in a 

state simply because that is where the plaintiff resides would unacceptably chill 

speech.   

 B.  The Foreseeability Requirement in Section 302(a)(3) Does Not   

       Adequately Address the Legislature’s Concerns About Chilling Speech. 

 

 Penguin Group argues that this Court need not worry about these concerns 

because section 302(a)(3)(ii)’s additional requirement that a defendant must, 

among other things, “foresee[] that the tortious act may have consequences in New 

York,” adequately precludes jurisdiction where the defendant has no real ties to 

New York.  Appellant’s Br. at 26-32.  This argument is unavailing.   



 27 

 First and most fundamentally, it draws a false distinction between the injury 

and foreseeability elements of section 302(a)(3)(ii).  What must be “foreseeable” to 

satisfy this element of the statute must be tied to what constitutes an “injury” under 

the statute.  For example, in Sybron, this Court found that New York was a situs of 

injury because “it is New York where plaintiff manufactures and relines glass-lined 

equipment and the alleged trade secrets were acquired, and the economic injury 

plaintiff seeks to avert stems from the threatened loss of important New York 

customers.”  Sybron, 46 N.Y.2d at 205.  It then referenced the same facts in its 

determination that the injury in New York was foreseeable: “Given that Sybron 

manufactures the equipment in New York, that Wetzel worked at Sybron in New 

York for 34 years, and that Sybron customers in New York are being pursued, it is 

reasonable that De Dietrich foresee New York as the place injury will occur.”  Id. 

at 206.  Penguin Group’s brief illustrates this point when it states: “American 

Buddha cannot reasonably have failed to foresee that its tortious acts would cause 

injury in New York.”  Appellant’s Br. at 30-31.  The question therefore still boils 

down to what constitutes the situs of “injury” for jurisdictional purposes.       

 For similar reasons, if foreseeability were the key requirement, the 

Legislature would not have seen it necessary to include the defamation exception.  

The foreseeability requirement functions to preclude jurisdiction where, though 

injury occurred within the forum, the defendant had no way of knowing that injury 
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would occur within the forum.  Foreseeability of injury was not, however, the 

problem in New York Times v. Sullivan, the case that prompted the defamation 

exception.  The New York Times editors presumably knew that the City of 

Montgomery commissioners were located in Alabama.  Therefore, if the situs of 

the libel injury had been Alabama, the injury in Alabama would have been 

foreseeable.  In short, the Legislature’s problem with New York Times was not 

foreseeability but where the situs of injury was said to be located. 

CONCLUSION 

 Under CPLR § 302(a)(3), the situs of injury in copyright cases is generally 

where the critical events associated with the infringement took place.  This situs of 

injury might include the place where the infringing product is actively distributed 

to major existing or potential customers.  The location of the copyright holder is 

immaterial.  
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