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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

ORDER

This matter is before the Court on cross-motions for summary judgment filed by Plaintiff 

and Defendant.  Plaintiff filed a motion for summary judgment on May 6, 2014.  Defendant filed 

its opposition and motion for summary judgment on June 4.  Plaintiff filed a Reply in support of 

her motion for summary judgment and opposition to Defendant’s motion on July 1.  On July 15, 

Defendant filed a Reply in support of its motion for summary judgment.  Upon consideration of 

the pleadings and the record as a whole, Plaintiff’s motion for summary judgment is GRANTED 

as to her claim of breach of contract and Defendant’s motion for summary judgment is DENIED.  

Background

Plaintiff’s children, M.H. and R.H., are eligible to receive special education and related 

services from the District of Columbia public schools.  Pursuant to the special education services 

mandated by the Individuals with Disabilities Education Act (“IDEA”), Plaintiff’s prior counsel,

Steve L. Watsky, filed two administrative complaints against DCPS on behalf of Plaintiff and her 

minor children on February 13 and February 27, 2012.  Both cases resulted in settlement 

agreements.  Plaintiff filed the instant action for breach of contract against the District to enforce 

the attorney’s fees provisions of two settlement agreements that she entered into with the District 

of Columbia on April 17 and April 25, 2012.  
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Standard of Review

Summary judgment is appropriate “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving part is entitled to judgment as a matter 

of law.”  Super. Ct. Civ. R. 56(c); see also Grant v. May Dep’t Stores Co., 786 A.2d 580, 583 

(D.C. 2001).  A court considering a motion for summary judgment must view the pleadings, 

discovery, and affidavits in the light most favorable to the non-moving party, Cormier v. D.C. 

Water and Sewer Auth., 959 A.2d 658, 663 (D.C. 2008), and may only grant such a motion if an 

impartial finder of fact could not find for the non-moving party, Weakley v. Burnham Corp., 871 

A.2d 1167, 1173 (D.C. 2005).  Furthermore, when considering motions for summary judgment, 

it should not be forgotten that “the court is not obligated to search the record, unaided by 

counsel, to determine whether summary judgment is proper.”  Sanchez v. Magafan, 892 A.2d 

1130, 1133 (D.C. 2006); accord Twist v. Meese, 854 F.2d 1421, 1425 (1988) (“[A] district court 

judge should not be obliged to sift through hundreds of pages of depositions, affidavits, and 

interrogatories in order to make his own analysis and determination of what may, or may not, be 

a genuine issue of material disputed fact.”).

The moving party bears the initial burden of clearly demonstrating the absence of any 

genuine issue of material fact.  Young v. U-Haul Co., 11 A.3d 247, 249 (D.C. 2011).  If the 

moving party sustains its initial burden, then the burden of establishing a genuine issue of 

material fact shifts to the non-moving party, id.; but if the moving party does not meet its initial 

burden, then “summary judgment must be denied even where the opponent comes forth with 

nothing,” Burch v. Amsterdam Corp., 336 A.2d 1079, 1094 (D.C. 1976).  To satisfy its 

obligation, the non-moving party must “produce . . . enough evidence to make out a prima facie 
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case in support of [its] position.”  Id.  Mere conclusory statements and denials of the moving 

party’s allegations are insufficient to demonstrate a genuine issue of material fact.  Bruno v. W. 

Union Fin. Servs., Inc., 973 A.2d 713, 717 (D.C. 2009); Dilbeck v. Murphy, 502 A.2d 466, 469 

(D.C. 1985).

Discussion

Plaintiff filed a breach of contract action on behalf of her two minor children against the 

District alleging that the District refused to pay Plaintiff’s counsel pursuant to the terms of their 

settlement agreement.  

In order to prove liability for breach of contract, Plaintiff must establish, “(1) a valid 

contract between the parties; (2) an obligation or duty arising out of the contract; (3) a breach of 

that duty; and (4) damages caused by the breach.” Tsintolas Realty Co. v. Mendez, 984 A.2d 181, 

187 (D.C. 2009).  “[I]t is well established that settlement agreements are entitled to enforcement 

under general principles of contract law.”  Goozh v. Capitol Souvenir Co., 462 A.2d 1140, 1142 

(D.C. 1983) (quotations omitted).  “When interpreting a contract and determining whether it is 

ambiguous, we examine the document on its face, giving the language used its plain meaning.

[A] court must honor the intentions of the parties as reflected in the settled usage of the terms 

they accepted in the contract, and will not torture words to import ambiguity where there is 

none.” Dyer v. Bilaal, 983 A.2d 349, 355 (D.C. 2009) (internal citations omitted).  “[A] party's 

unexpressed intent is irrelevant if a contract is unambiguous.”  Id.  “If, however, the court finds 

that the contract has more than one reasonable interpretation and therefore is ambiguous, then the 

court -- after admitting probative extrinsic evidence -- must determine what a reasonable person 

in the position of the parties would have thought the disputed language meant.”  Id. 
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Plaintiff entered into two settlement agreements with the District’s Public Schools on 

behalf of her minor children on April 17, 2012 and April 25, 2012.  It is undisputed that both 

settlement agreements contain the following identical language pertaining to the recovery of

attorney’s fees in paragraph 11.  

Parent agrees to accept reasonable and documented attorney fees, as full and final 
payment of any attorney fees and related costs incurred, or to be incurred, in this matter. 
Payment of the specified amount is contingent upon submission of the following: a) a 
certified invoice conforming to the DCPS attorney fee guidelines, issued October 1, 
2006, and itemizing all costs incurred to date relating to the pending hearing request; and 
b) signature by the parent below or written authorization by the parent for the attorney to 
enter into this Settlement Agreement on the parent’s behalf.

P’s Exhibit B (“April 5, 2012 Settlement Agreement”) ¶ 11.  The DCPS guidelines issued on 

October 1, 2006 from Abbey G. Hairston, General Counsel for DCPS, provided in Paragraph 4, 

DCPS will pay an attorney’s reasonable hourly rate, taking into account the attorney’s 
experience, skill and/or reputation, prevailing market rates in the community for similar 
services by lawyers, and the complexity of the issues raised in the case.  DCPS will use the 
following Guidelines in determining the reasonableness of the lawyer’s and paralegal’s 
hourly rate:

Guidelines regarding hourly rates: […]
Lawyers admitted to the bar for more than eight years: $200-275.

P’s Mot. for Summ. J.; Exhibit D (“DCPS Guidelines for the payment of Attorney Fees in IDEA 

Matters”) ¶ 4 (emphasis in original).  Plaintiff argues that the plain language of the settlement 

agreement incorporates the DCPS Guidelines issued on October 1.  The 2006 DCPS guidelines 

provide payment at an hourly rate of $200 to $275 for attorneys with eight or more years of 

experience.  It is undisputed that Mr. Watsky has been practicing for more than eight years.  

However, the District contends that Mr. Watsky may have been a court-appointment attorney, 

and therefore, he should be paid $90 per hour, pursuant to the statutory rate set forth by the 

Criminal Justice Act. Defendant contends that the “sole dispute in this case is Plaintiff’s refusal 
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to disclose whether her counsel was court-appointed, thereby entitling her counsel to the 

Criminal Justice Rate.”  Def. Cross-Mot. for Summ. Judgment at 2.   

There is no ambiguity in the language of the settlement agreements, which provide that 

attorney’s fees shall be paid contingent to the submission of an invoice conforming to the DCPS 

attorney fee guidelines.  Judge Melvin Wright and Judge Judith Bartnoff also considered whether 

identical language in settlement agreements limited a plaintiff to the attorney’s fees at the rates in 

the DCPS Guidelines and found that it did.  See Adams v. District of Columbia, Case No. 2012 

SC2 002801 (D.C.Super.Ct. July 11, 2012) (finding that a settlement agreement with identical 

language “plainly incorporates the Guidelines, which cover both substantive and procedural 

aspects of applications for attorney’s fees”).  The DCPS guidelines are expressly referenced in 

the language of the settlement and descriptive as to what constitutes reasonable attorney’s fees.  

There are no discretionary factors to determine what is “reasonable,” instead DCPS provides that 

the payment of attorney’s fees is calculated by the experience of the attorney.  The clear

language of the DCPS guidelines, incorporated in the settlement agreements signed by Plaintiff 

and DCPS, indicate that Mr. Watsky would be paid between $200 to $275 per hour.  By failing 

to pay Plaintiff’s prior counsel at a rate between $200 and $275 per hour, Defendant breached 

the two settlement agreements.

Defendant’s argument that “the contract itself, in the Guidelines, says that Plaintiff’s 

counsel should be paid at counsel’s ‘reasonable hourly rate.’  If the attorney was court-appointed, 

then that rate was $90/hour,” Def. Mot. for Summ. J. at 8, is meritless.  Administrative Order 02-

15, issued by the Court on April 26, 2002 provided, “appointment of counsel for any 

person…who is financially unable to obtain adequate representation and who is juvenile and 

alleged to be delinquent or in need of supervision is governed by the provisions of the Criminal 
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Justice Act, D.C. Code § 11-2601, et seq.”  D.C. Code § 11-2604 provides the provisions for 

payment of counsel appointed “pursuant to this chapter” shall be compensated at $90 per hour.  

On June 12, 2009, the Superior Court of the District of Columbia issued Administrative Order 

12-02 and provided that attorneys from a panel list, including Mr. Watsky, may be appointed as 

special education attorneys in neglect and related proceedings.  Administrative Order 12-02 

remained effective at the time that the parties entered into their settlement agreement.  

But, there is no qualifying language contained in Paragraph 11 of the settlement 

agreements, which references the Criminal Justice Act statutory rate for attorney’s fees.  There is 

no basis to find that something other than the guidelines was meant to be incorporated in the 

determination by DCPS for attorney’s fees.  The settlement agreement expressly contemplates 

attorney’s fees and explicitly includes a reference to the October 1 DCPS Guidelines and 

excludes any reference to any prior payment rate delineated by statute.  While engaging in 

settlement negotiations, the parties could have included language referencing the Court’s 

Administrative Order.  By choosing not to include any reference to the CJA rate, the Court 

cannot infer that the District intended to pay Plaintiff’s counsel pursuant to the CJA rate.  The 

Court will not insert ambiguity into the clear and unambiguous language of the settlement 

agreement when there is none.  See Dyer, 983 A.2d at 355.  Accordingly, any dispute that 

Plaintiff’s counsel may have been court appointed is not material to the instant litigation.

Therefore, as a matter of law, Defendant breached its contract with Plaintiff by failing to 

pay her prior counsel, Mr. Watsky, at the rate delineated by the DCPS guidelines of $200 to $275 

per hour.  Plaintiff’s damages constitute the remaining amounts owed to her prior counsel in 

attorney’s fees.  Mr. Watsky had accepted only payment of $2,214 for R.H.’s case, which DCPS 

paid at the rate of $90 per hour.  The Court will not order the District to submit a new payment to 
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Plaintiff at this time.  Mr. Watsky’s prior submission of certified invoices included an hourly rate 

of $300 per hour, totaling $7,830 for R.H.’s administrative case for 26.1 hours and $9,600 for 

M.H.’s administrative case for 32 hours.  Plaintiff concedes that the hourly rate she submitted 

was above the maximum allocated by the guidelines at $275 per hour.  That submission is not a 

material breach of the settlement agreements.  The District could have reduced payment to Mr. 

Watsky to within the Guidelines instead of only offering payment at a rate of $90 per hour.  

Plaintiff must re-submit certified invoices to DCPS and include an hourly rate for Mr. Watsky 

that is within the DCPS guidelines and the District must offer payment that is within $200 to 

$275 per hour.  Accordingly, the Court grants Plaintiff’s motion for summary judgment finding 

that Defendant did breach its contract with her and denies Defendant’s cross-motion.  

It is this 11th day of August 2014, hereby:

ORDERED, that Plaintiff’s “Motion for Summary Judgment” is GRANTED as to 

Plaintiff’s claim for breach of contract; and it is further  

ORDERED, that Defendant’s “Cross-Motion for Summary Judgment” is DENIED; and 

it is further 

ORDERED, that Plaintiff must re-submit certified invoices to DCPS and include an 

hourly rate for Mr. Watsky that is within the DCPS guidelines within fifteen days of the issuance 

of this Order, by August 26, 2014; and it is further 

ORDERED, that upon submission of Plaintiff’s certified invoices, the District must pay 

Plaintiff attorney’s fees at a rate of no less than $200 per hour and no more than $275 per hour; 

and it is further 

ORDERED, that this case is CLOSED.

SO ORDERED.
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