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14, 2014) 

APP 11 

6 
Declaration of Robert Harrison, Council of State and Territorial 

Epidemiologists (CSTE) 
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7 

Comment of Letitia Davis, ScD & Kenneth Rosenman, MD, CSTE 

Occupational Health Subcommittee, in response to OSHA’s proposed 

rule to update and amend Occupational Injury and Illness Recording 
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Dated: March 17, 2017   Respectfully submitted, 

 

      s/ Michael T. Kirkpatrick  

Michael T. Kirkpatrick, DC Bar No. 486293  

(motion to appear pro hac vice to be filed) 

Sean M. Sherman, NY Bar No. 5115456     

(motion to appear pro hac vice to be filed) 

Public Citizen Litigation Group 

1600 20th Street NW 

Washington, DC 20009 

(202) 588-1000 
mkirkpatrick@citizen.org 
ssherman@citizen.org 

 

      s/ Gabriela Vega        

 Maria Gabriela Vega 

Tex. Bar Number 24084014   

1250 W. Mockingbird Ln., Ste. 455  

Dallas, TX 75247  

gvega@equaljusticecenter.org  

Tel.: (469) 228-4233 

Fax: (469) 941-0861  

 

Counsel for Public Health Intervenors 
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CERTIFICATE OF SERVICE 

I certify that on March 17, 2017, the foregoing Motion to Intervene was filed through the 

Court’s ECF system which will automatically serve by electronic means all counsel registered as 

ECF users. Any counsel who is not a registered user of ECF has been served by electronic mail. 

 

       s/ Gabriela Vega        

  Maria Gabriela Vega 
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The Honorable David Michaels  
Assistant Secretary of Labor  
Occupational Safety and Health Administration  
U.S. Department of Labor  
Room S-2002  
200 Constitution Ave., N.W.  
Washington, DC 20210  
 
RE: Docket OSHA-2013-0023-0146, Comment on Proposed Improvement and Tracking of 
Workplace Injuries and Illnesses 

 
 

March 10, 2014 
 
Public Citizen welcomes the opportunity to comment on the Occupational Safety and Health 
Administration’s (OSHA) proposed standard to Improve Tracking of Workplace Injuries and 
Illnesses published on November 8, 2013.1 Public Citizen is a national, nonprofit public interest 
organization with 300,000 members and supporters that advocates for public health and safety 
interests before Congress, the executive branch agencies and the courts.  
 
More than 8,400 of our members support OSHA’s move to modernize recordkeeping system and 
have called for improvements to the proposed rule. The 8,416 members and supporters of Public 
Citizen whose names are gathered in the attached petition signed onto the following statement: 
 

We, the undersigned, encourage the Occupational Safety and Health 
Administration to move full steam ahead with the “Improve Tracking of 
Workplace Injuries and Illnesses” rulemaking. In order to keep America’s 
workers safe, OSHA needs access to information about companies’ safety records 
in a timely manner. Further, that information must be delivered in a format that 
allows OSHA to efficiently analyze it for workplace hazards. 
 
Protecting America’s greatest asset, its workers, should be the top priority of the 
agency. Any rule that would make the process more efficient should be adopted. 

 
The online petition can be found on Public Citizen’s website at the following URL: 
http://pubc.it/oSHa32014 and the listed names of the signers have also been made a part of this 
comment (attached).  
 
 
 
                                                
1 Federal Register, Docket OSHA-2013-0023-0146, November 8, 2013 https://federalregister.gov/a/2013-27366.  
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Introduction 
 

We applaud OSHA for putting forth a new standard to improve tracking of workplace injuries 
and illnesses. As demonstrated by the extensive evidence compiled by OSHA, the current 
recordkeeping standard is badly outdated and does not adequately allow workers, their 
representatives and the public access to injury and illness data in a timely fashion.  
 
OSHA’s amendments to the current rule will improve workplace safety and health through the 
collection of useful, accessible, establishment-specific injury and illness data. At present, OSHA 
does not have direct access to an establishment’s injury and illness data log. This void leaves the 
agency to rely on data that is over a year old when attempting to respond to hazardous workplace 
conditions.      
 
While we are generally supportive of OSHA’s proposed rule, we believe there are ways to 
improve and strengthen the rule that we identify in further detail below. We believe it is crucial 
that OSHA adopt the most protective standard with respect to recordkeeping, and we encourage 
OSHA to consider and adopt the recommendations below that we believe are fully within 
OSHA’s authority and responsibility under the Occupational Safety and Health Act (OSH Act).2   
 
 

Electronic Reporting 
 
OSHA has said it is proposing to amend its recordkeeping regulations to add requirements for 
the electronic submission of the injury and illness information that employers are already 
required to keep under Part 1904 of the Occupational Safety and Health Act, 1970.   
 
The proposed rule amends 29 CFR 1904.41 to add new electronic reporting requirements which 
would require all establishments with 250 or more employees, to electronically send all their 
recordkeeping data to OSHA quarterly. The improved tracking system would also require 
establishments with 20 or more employees, in certain industries with high injury and illness 
rates, to electronically send their annual summary data to OSHA once a year. 
 
Several government agencies require electronic submission of records and or some level of 
reporting annually, quarterly, monthly and in some cases biweekly. For example the Federal 
Elections Commission requires federal candidates to disclose their political contributions on a 
quarterly basis and during an election year these candidates are required to disclose their 
contributions monthly and in some cases biweekly.3  
 
The Security and Exchange Commission requires publicly traded companies to disclose 
information on an ongoing basis. For example, domestic issuers (other than small business 
issuers) must submit annual reports on Form 10-K, and quarterly reports on Form 10-Q, and 
current reports on Form 8-K for a number of specified events and must comply with a variety of 
other disclosure requirements.4 

                                                
2 The Occupational Safety and Health Act, 29 U.S.C. §651(1970). 
3 Federal Election Commission, 2014 Reporting Dates http://www.fec.gov/info/report_dates.shtml.  
4 United States Securities and Exchange Commission, Filings and Forms (2014), http://www.sec.gov/edgar.shtml.  
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The Equal Employment Opportunity Commission (EEOC) collects workforce data from 
employers with more than 100 employees, with lower thresholds applied to federal contractors.5 
Employers meeting the reporting thresholds have a legal obligation to provide the data; it is not 
voluntary. EEOC data is collected using electronically submitted reports and is used for a variety 
of purposes including enforcement, self-assessment by employers, and research. Each of the 
reports collects data about gender and race/ethnicity by some type of job grouping.   
 
The Department of Labor Office of Labor Management Standards requires that Form LM-2 be 
filed electronically using the OLMS Electronic Forms System.6 The Electronic Forms System is 
a web-based system for completing, signing, and submitting Labor Organization Annual 
Financial Reports.  
 
It is apparent that the government, particularly the Office of Labor Management Standards and 
the EEOC have enough experience in creating electronic filing systems that are downloadable, 
sortable and available to the public. There is no reason for OSHA to rely on the archaic method 
of paper filing, especially when other departments at the Department of Labor are already 
requiring electronic reporting.   
 

Wider Protections Needed 
 
Employer practices, policies and programs that discourage workers from reporting injuries and 
illnesses are prevalent in today's workplaces and they have devastating consequences. For 
example, in a recent study researchers found that fifty-eight percent of survey respondents 
reported some a negative consequence for reporting work-related injuries on their current jobsite 
and reporting of work-related injuries was fifty percent less prevalent when workers were 
disciplined for injury experiences.7 In the same study it is also noted that workers experience 
considerable fear of reprisal for reporting injuries.8 Less than half (46.4%) reported that work-
related injuries were reported in their current workplace all or most of the time; thirty percent 
said they were almost never or rarely reported.9 
 
OSHA's proposed changes to the recordkeeping rule will promote employers’ increased use of 
these practices unless there is a provision added to the recordkeeping rule that prohibits 
employers from having programs, practices and policies that discourage workers from reporting 
injuries and illnesses. This provision must be enforceable through penalties and citations in the 
same manner as violations of other provisions of the recordkeeping rule itself.  
 

                                                
5 United States Equal Employment Opportunity Commission, EEO Reports and Surveys (2014).     
http://www.eeoc.gov/employers/reporting.cfm.  
6 United States Department of Labor Office of Labor-Management Standards, Form LM-2 Labor Organization 
Annual Report (2014). http://www.dol.gov/olms/regs/compliance/lm2.htm.   
7 Lipscomb HJ, Nolan J, Patterson D, Sticca V, Myers DJ. Safety, incentives, and the reporting of work-related 
injuries among union carpenters: "you're pretty much screwed if you get hurt at work," (2013). 
http://www.ncbi.nlm.nih.gov/pubmed/23109103.  
8 Id.  
9 Id.  
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Without the addition of this provision banning employers' disincentive practices and programs, 
OSHA's goals for its proposed Recordkeeping Rule changes to improve workplace safety and 
health will not be realized. Employers submitting data showing low injury/illness rates could 
well be employers with effective practices that discourage workers from reporting injuries and 
illnesses. When injuries don't get reported, the hazards and hazardous conditions causing them 
don't get identified or addressed, and workplace health and safety is degraded as a result. 
 
OSHA’s proposed standard will substantially increase the amount, types and timeliness of 
workplace injury and illness data and will allow occupational safety and health researchers to 
identify emerging workplace hazards on a quarterly basis.  
 
Again, Public Citizen applauds OSHA for its efforts to update badly outdated recordkeeping 
rules. Nevertheless, we believe that OSHA could significantly strengthen the new standard by 
banning employers' disincentive practices and programs. We appreciate OSHA’s consideration 
of our comment and look forward to OSHA finalizing and instituting a new recordkeeping 
standard in a timely fashion.  
 
Sincerely,  
 
 
Keith Wrightson 
Worker Safety and Health Advocate 
Public Citizen 
Congress Watch 
(202)-454-5139 
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800 I Street, NW • Washington, DC 20001–3710 

202-777-2742 • www.apha.org 

 

 

 

 

 

 

March 10, 2014 

 

David Michaels, PhD, MPH      

Assistant Secretary of Labor for 

Occupational Safety and Health 

U.S. Department of Labor 

200 Constitution Avenue, NW 

Washington, DC 20210 

 

SUBMITTED VIA: Regulations.gov 

 

Re: Occupational Safety and Health Administration  

 Improve Tracking of Workplace Injuries and Illnesses 

 Docket #: OSHA- 2013-0023-0146 

  

Dear Dr. Michaels: 

 

On behalf of the American Public Health Association, a diverse community of public health 

professionals who champion the health of all people and communities, I write to express our 

strong support for the Occupation Health and Safety Administration’s proposed rule to improve 

tracking of occupational injuries and illnesses. As public health professionals, we understand the 

critically important role of gathering accurate information to help identify hazards in order to 

develop and implement better health and safety protections.  

 

We applaud OSHA efforts to bring injury and illness reporting into the 21
st
 century through an 

efficient web-based mechanism that allows employers to upload information they are already 

collecting. Draft information on the OSHA website suggests a thoughtful approach has already 

been used to prepare for this reporting. Given that the Mine Safety and Health Administration 

has collected and posted on its website far more detailed and comprehensive information on 

work-place injuries than is being proposed by OSHA, we believe that this more modest proposal 

is most feasible and necessary. 

 

We also support OSHA’s proposal to make select data elements available to the public. The 

information gathered will be invaluable for employers, workers and public health researchers 

interested in identifying sources of injury and illness and evaluating the effectiveness of 

interventions to reduce these. 

 

As clearly described in the Advance Notice of Proposed Rulemaking, this information is of 

major importance to the public health community. The ability to evaluate the impact of different 

state requirements for safe patient handling in hospital settings on total injury and illness 

reporting or the ability to review respiratory illness outcomes in hospital systems that change to 
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environmentally friendly cleaning agents are just two examples of potential public health 

benefits. 

 

Because this information is so important, we would like to highlight challenges that result in 

under-reporting under existing OSHA recordkeeping requirements that might otherwise be 

exacerbated with publicly available results. We urge enhanced vigilance and clear guidance from 

OSHA to reduce the temptation to suppress illness and injury data by employers. 

As noted in APHA’s Policy Statement 20138, Support for Workplace Injury and Illness 

Prevention Programs, “injury/illness prevention programs require accurate data collection to 

correctly identify hazards and determine whether remediation efforts have been successful.”  

 

We are concerned that many practices, policies, and programs present in workplaces today 

discourage workers from reporting injuries, illnesses, incidents, and accidents, obscuring the 

hazards that cause and contribute to injuries and illnesses. We note that suppressed reporting has 

occurred through aggressive return-to-work policies in which workers have been driven to work 

on the day of surgery or the day after, when still on narcotic medication for analgesia, in order to 

reduce the DART rate. Or, in other instances, the systematic attribution of non-work related 

noise exposure as the sole cause of noise-induced hearing loss among workers in manufacturing 

settings has resulted in complete under-reporting of noise-induced hearing loss. Under current 

law, workers who suffer retaliation for reporting injuries or illnesses must seek remedy after-the-

fact through the often ineffective 11(c) whistleblower process. A more preventive approach 

would be to add a provision to the proposed rule that would enable OSHA to directly cite 

employers under the recordkeeping rule if they are found to have programs or policies that 

discourage employee reporting. 

 

We urge OSHA to consider these issues as the proposed rule moves forward through the process 

and to contact me if we can be of further assistance.  

 

Sincerely, 

 
Georges Benjamin, MD 

Executive Director 
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800 I Street, NW • Washington, DC 20001–3710 

202-777-2742 • www.apha.org 

 

 

 
 

October 14, 2014 

 

David Michaels, PhD, MPH      

Assistant Secretary of Labor for Occupational Safety and Health 

U.S. Department of Labor 

200 Constitution Avenue NW 

Washington, DC  20210 

 

Re:   Occupational Safety and Health Administration 

 Docket #: OSHA-2013-0023 

 Improve Tracking of Workplace Injuries & Illnesses (79 Federal Register 47605) 

 

SUBMITTED VIA: Regulations.gov 

 

Dear Dr. Michaels: 

 

On behalf of the American Public Health Association, a diverse community of public health 

professionals who champion the health of all people and communities, I thank you for the 

opportunity to provide comments on OSHA’s proposal to track occupational injuries and illnesses.  

 

Surveillance is the keystone of most public health prevention and intervention strategies. Strong 

surveillance systems for work-related injuries and illnesses are also an essential part of public health 

and a key component of an effective safety management system.  An effective workplace 

surveillance program provides feedback to an employer and employees on whether hazards are being 

properly identified and controlled. Similarly, a government surveillance program can identify 

workplaces and industry sectors where workers are at greatest risk of harm and take steps to prevent 

it. These comments are informed by several APHA policy statements related to the proposed rule 

including 20138: Support for Workplace Injury and Illness Prevention Programs, 20054: 

Occupational Health and Safety Protections for Immigrant Workers, 20097: Workers' Compensation 

Reform, and 20068: Resolution on the Right for Employee Free Choice to Form Unions.1  

 

We support OSHA’s proposal to collect injury and illness data from some employers and their plan 

to make these data available online. Receiving the data will help OSHA make better use of its limited 

resources. Posting the data online will allow workers, unions, trade associations, researchers, 

employers and others to use the data to inform and design prevention activities. However, APHA 

shares the concern expressed by other commenters that making this data available may have 

unintended consequences. Specifically, it could cause some employers to falsify their injury and 

illness records, and/or to discourage their employees from reporting injuries and illnesses. Some

                                                           
1 APHA policy statements 20138, 20054, 20097, and 20068, respectively. Available at: http://www.apha.org/policies-and-advocacy/public-

health-policy-statements/policy-database 
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employers have already adopted programs that thwart surveillance by implementing policies that 

dissuade workers from reporting injuries and illnesses. 
2,3,4,5,6,7

  

 

We urge OSHA, therefore, to amend 29 CFR 1904 with language that specifically prohibits policies, 

programs or practices that discourage employees from reporting occupational injuries and illnesses. 

These policies, programs and practices include, but are not limited to, safety incentive programs that 

provide rewards to individual workers as well as groups of workers when there are few or no reports 

of injuries or illnesses; injury discipline policies wherein employees receive threats of or actual 

discipline when they report work-related injuries or illnesses; mandated post-injury drug testing for 

employees who report work-related injuries or illnesses; and programs that focus on worker 

behaviors as the primary cause of occupational injuries and illnesses.8  With these comments, we 

have included information collected from poultry and meatpacking workers highlighting some of the 

ways that their employers discourage reporting of occupational injuries and illnesses. 

 

APHA recognizes that Section 11(c) of the Occupational Safety and Health Act provides a 

mechanism for workers to seek redress if they have been discriminated or otherwise retaliated against 

for making a safety complaint, including the reporting of an injury or illness. This is an important 

provision of the OSH Act, but is limited in that it only applies after the aggrieved worker suffers the 

adverse action. By explicitly prohibiting policies that discourage injury reporting in its recordkeeping 

regulation, OSHA will have the clear enforcement authority to compel employers to abolish such 

policies and programs. 

 

Moreover, we urge OSHA to include provisions in its reporting requirements (29 CFR 1904) which 

would (1) require employers to inform their employees of their right to report work-related injuries 

and illnesses; (2) require employers to ensure that procedures in place for employees to report 

injuries and illnesses are not unduly burdensome such that they discourage reporting; and (3) prohibit 

employers from taking any adverse action against employees for reporting injuries and illnesses.  

 

Thank you for taking our comments into consideration on this important OSHA rulemaking. 

 

Sincerely, 

 
Georges C. Benjamin, MD 

Executive Director 

                                                           
2 Lipscomb HJ, Nolan J, et al. Safety, incentives, and the reporting of work-related injuries among union carpenters: “you’re pretty much screwed 

if you get hurt at work.” Am J Ind Med. 2013;56(4):389–399. 
3 Southern Poverty Law Center and Alabama Appleseed. Unsafe at these Speeds: Alabama's Poultry Industry and its Disposable Workers, 2013. 
4 Azaroff A, Levenstein C, Wegman D. Occupational injury and illness surveillance: conceptual filters explain underreporting. Am J Public 

Health. 2002;92(9):1421–1429 . 
5 Nebraska Appleseed. The Speed Kills You, 2009. 
6 Hidden Tragedy: Underreporting of Workplace Injuries and Illnesses. Washington, DC: Committee on Education and Labor, US House of 

Representatives; 2008.   
7 Pransky G, Snyder T, Dembe A, Himmelstein J. Under-reporting of work-related disorders in the workplace: a case study and review of the 

literature. Ergonomics. 1999;42(1):171–182. 
8 APHA policy statement 20138: Support for Workplace Injury and Illness Prevention Programs. Available at: http://www.apha.org/policies-and-

advocacy/public-health-policy-statements/policy-database/2014/07/08/09/03/support-for-workplace-injury-and-illness-prevention-programs 
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 March 6, 2014 

 

 

 

U.S. Department of Labor 

Occupational Safety & Health Administration 

200 Constitution Avenue 

Washington, D.C. 20210 

 

RE: OSHA Proposed Rule: Improve Tracking of Workplace Injuries and Illnesses Comment Period 

 

Comments in response to OSHA’s proposed rule to update and amend Occupational Injury 

and Illness Recording and Reporting Requirements to “Improve Tracking of Workplace 

Injuries and Illnesses” 

 

Docket Number OSHA-2013-0023 

Submitted by Letitia Davis, ScD, and Kenneth Rosenman, MD, on behalf of the 

 Occupational Health Subcommittee of the Council of State and Territorial Epidemiologists  

 

On behalf of the Occupational Health Subcommittee of the Council of State and Territorial 

Epidemiologists (CSTE), we are writing to express strong support for OSHA’s proposal [Docket 

No.OSHA-2013-0023] to add requirements for electronic submission of information on occupational 

injuries and illnesses that employers are already required to keep under OSHA’s record-keeping rule. 

We also support OSHA’s proposed plans to make select data elements available to the public.   

 

CSTE is an organization of member states and territories representing public health epidemiologists. 

CSTE works to establish more effective relationships among states and other health agencies. It also 

provides technical advice and assistance to partner organizations and federal public health agencies. 

The Occupational Health Subcommittee is comprised largely of health professionals working in state 

and local health agencies, who use a wide variety of data sources to document work-related injuries, 

illnesses and hazards and, in turn, promote use of the data to improve worker safety and health.   

 

As public health practitioners, we underscore the critical importance of collection, analysis and 

dissemination of health data to those who need to know for purposes of prevention [Halperin and 

Baker, 1992; Lee and Thacker, 2011]. Surveillance is an essential component to any comprehensive 

approach to prevention work-related injuries and illnesses, whether it is at the federal, state, local or 

establishment level.  OSHA’s proposal to electronically collect and make available the data 

employers already record on work-related injuries and illnesses would substantially enhance 

occupational health surveillance capacity in the United States. These establishment specific data 

would increase OSHA’s ability to target is limited enforcement and compliance assistance resources 

more effectively.  Access to these data would also facilitate public health agency efforts to reduce 

work-related injuries and illnesses in the states, and significantly increase the potential for more 

timely identification of emerging hazards.   Additionally, we believe that the electronic collection of 

these data provides OSHA with a valuable opportunity not only to improve the standardization and 

quality of the data recorded and reported by employers but also to promote use of data by employers 

and workers to reduce work-related injuries and illness at the establishment and company-wide 

levels.    

              

     

 

 

 

 

 

 

Executive Board: 

 

President: 

Tim Jones, MD 

State Epidemiologist 

Tennessee 

 

President-Elect: 

Alfred DeMaria, Jr., MD 

State Epidemiologist 

Massachusetts 

 

Vice President: 

Laurene Mascola, MD, MPH 

Chief, Acute Communicable 

Disease Control Program 

Los Angeles County 

 

Secretary – Treasurer: 

Marcelle Layton, MD 

Assistant Commissioner of 

Bureau of Communicable 

Disease 

New York City  

 

Chronic Disease / MCH /  

Oral Health: 

Renee Calanan, PhD, MS 

Chronic Disease Epidemiologist 

Colorado 

 

Environmental /  

Occupational / Injury: 

Sharon Watkins, PhD, MA 

Senior Environmental 

Epidemiologist 

Florida 

 

Infectious Disease:  

Kristy Bradley, DVM, MPH 

State Epidemiologist 

Oklahoma  

 

Members-At-Large: 

Megan Davies, MD  

State Epidemiologist  

North Carolina 

 

Janet Hamilton, MPH 

Manager, Surveillance & 

Reporting Section 

Florida 

 

Joe McLaughlin, MD, MPH 

State Epidemiologist and Chief 

Alaska 

 

Executive Director: 

Jeffrey P. Engel, M.D. 
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Electronic collection of these existing records is in line with many 21st century advances in 

health data collection made possible by advances in information technology that involve 

centralized collection and analysis and dissemination of existing data from multiple entities. 

These include, for example, collection at the state level of data on all hospitalizations, all 

emergency room visits, and all ambulance runs, and in over 20 states, data on all public and 

private insurance claims (excluding workers’ compensation claim data). [See 

http://www.apcdcouncil.org.]   

Lessons learned from developing these systems may be informative to OSHA. Making this 

information available more broadly is also consistent with the growing recognition, predominant 

in the patient safety field, that transparency – sharing of information, including information about 

hazards - is a critical aspect of safety culture [Leape et al., 2009].    

 

In the following comments, we discuss some of the ways in which the data OSHA is proposing to 

collect could enhance our and others’ efforts to reduce work-related injuries and illnesses and 

hazards at the state and community levels.  We address several of specific questions raised in the 

notice of the proposed rule.  We also include an example from Massachusetts that demonstrates 

the feasibility of electronically collecting establishment specific case level data on work-related 

injuries from establishments.   

 

Identification of emerging problems:  

 

Case-based occupational health surveillance activities ongoing in the states involve the collection 

of information about specific cases of health conditions reportable to public health agencies. 

Reportable conditions vary from state to state but include, for example, work-related respiratory 

diseases, chemical poisonings, heavy metal poisonings, traumatic amputations and fatal injuries. 

These sentinel cases are indications that the prevention system has failed and intervention is 

warranted.  They can also be a first indication of a new or newly recognized hazard that needs to 

be addressed. The ability to search file level data not only in the establishment where the index 

case is/was employed but also other  establishments in the industry to identify similar cases has 

the potential to facilitate  timely identification of emerging hazards.  These include both new and 

newly recognized hazards. A relatively recent case example is illustrative.   In 2010, the Michigan 

Fatality Assessment and Control Evaluation program identified three deaths associated with bath 

tub refinishing, raising new concern about hazards of chemical strippers used in this process.  

Subsequent review of OSHA IMIS data identified 13 deaths associated with bath tub refinishing 

in a 12 year period. These findings led to the development of educational information about the 

hazards associated with tub refinishing and approaches to reducing risks that was disseminated 

nationwide to companies and workers in the industry.   

 

Targeting establishments for preventive outreach in our communities 

 

Public health activities in occupational health bring to bear not only epidemiologic expertise but 

skills in health education and communication.  Public health  investigations of work-related 

incidents results not only in prevention recommendations to those involved in the incident, but to 

case studies which allow us to that take lessons learned and disseminate these lessons broadly to 

other stakeholders. The availability of information on high risk establishments will allow for 

more targeted and efficient information dissemination.  The ability to identify lower risk 

establishments may also provide new opportunities to learn from employers who are 

implementing best practices – and potentially to help identify under reporters.  

 

The availability of establishment specific information also offers a potential opportunity to 

incorporate occupational health concerns in community health planning, which is increasingly 
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providing the basis for setting community health and prevention priorities. For example, under 

the Affordable Care Act, hospitals receiving CMS funding are required to prepare Community 

Health Needs Assessments to accelerate community health improvement and ultimately reduce 

healthcare costs. Hospitals are required to identify community health needs and health disparities 

and develop implementation plans to address these local concerns. [See 

www.CDC.gov/policy/chna.] Information about health and safety risks in local establishments 

within communities may encourage increased consideration of working conditions in these efforts 

to address health disparities and reduce work-related injuries and illnesses and associated health 

care costs. Epidemiologic methods that take into account establishment size are needed to 

effectively maximize use of the establishment specific data and should be further explored. CSTE 

looks forward to working with OSHA in this effort.    

 

Improvement of data quality and use of the data 

 

While the limitations of employer reported data on work-related injuries and illness are well 

recognized [Boden and Ozonoff, 2008; Ruser, 2010], these data remain a valuable source 

information to guide prevention activities at the federal, state and local level.   Observations from 

interviews with OSHA record-keepers in Washington State suggest that incomplete OSHA 

records arise in part from lack of knowledge or confusion on the part of some employers about 

how to accurately and consistently record OSHA reportable cases as well as poor employer 

prioritization of this task [Wuellner S, and Bonauto, D, 2013].   We see electronic data collection 

and the public release of selected datasets as a means to improve data quality, knowledge and 

compliance with OSHA recordkeeping requirements.   The proposed electronic collection of data, 

in the longer run, offers the opportunity to provide employers with electronic tools (prompts, 

definitions, consistency edits, and industry specific drop down lists) that have the potential to 

improve the quality of the data reported. Standardized feedback to establishments and potential 

reports of establishment specific data could be programmed that would promote use of the data 

by employers and workers to set health and safety priorities and monitor progress in reducing 

workplace risks. Consider, for example, the National Healthcare Safety Network (NHSN) 

implemented by the CDC and used by more than 12,000 healthcare facilities for the collection of 

healthcare associated infection (HAI) data.  Thirty states use NHSN as the platform to collect 

HAI data as part of the state’s requirement for public reporting of HAIs.  NHSN allows for tiered 

access at the facility, corporate or state level, and users can generate standardized reports to 

analyze their data. [See http://www.cdc.gov/nhsn.]  

 

Public accountability via certification of the data reported by the responsible corporate executive 

also has the potential to contribute to more complete and accurate data collection. Notably, we 

recognize that the availability of establishment specific data to regulatory and public health 

agencies also has the potential to decrease reporting of injuries and illnesses by some employers. 

Some employers may be hesitant to accurately report all injuries and illnesses for fear of 

enforcement action, public health investigation, or damage to their reputation if disclosed by the 

media. Increased vigilance by OSHA to identify this potential problem is therefore necessary as 

OSHA proceeds with this initiative. 

Additionally, we recognize the advisability of limiting case level reporting to the larger 

establishments in this initial effort at data modernization but urge OSHA to consider extending 

this requirement to smaller sized establishments that, on average experience higher rates of injury 

and illness, in the future.  
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Improvements in Medical Care 

 

The proposed changes may also contribute to improvements in medical care.  Availability of on 

line data on work-related injuries and illnesses will allow health care practitioners to assess the 

occurrence of particular injuries or illnesses at the establishments where their patients work. This 

information will both assist in the diagnosis and management of health conditions and allow 

health care practitioners to incorporate information on safe work practices into the general 

lifestyle education they or their ancillary staff provide.  For example, a health care provider 

evaluating a patient with asthma could look at the on-line record of injuries and illnesses for 

where their patient works.  If there were cases of work-related asthma on the log, this would 

prompt the health care provider to include questions about work-related asthma triggers in taking 

the patient’s history. This new record keeping rule, by facilitating the diagnosis of work-related 

conditions, will allow for better diagnosis and management of workplace illnesses by health care 

providers in the community, thereby contributing to a reduction in morbidity, absenteeism and 

health care costs.  

  

 Employee privacy  

 

Personally identifying information should be deleted from the online public access database of 

establishing specific injury and illness data. For research and public health practice purposes, 

more complete files should be made available. While initially only a more limited public use file 

may be available, we suggest that in the longer run, OSHA consider establishing multiple files 

with different levels of detail for different uses/users. It will be necessary to develop accompany 

requirements/review processes to determine who may have access to these data.  This is common 

practice with many health data sets, for example, the Behavioral Risk Factor Surveillance System, 

and state hospital discharge data files. 

 

Feasibility of collecting data electronically from establishments – a case example from 

Massachusetts  

 

In 2000, Massachusetts enacted legislation requiring hospitals licensed by the Massachusetts 

Department of Public Health (MDPH) to develop sharps injury prevention control programs 

[MGL Chapter 111 sec 53D].  This law echoed the specific requirements of the OSHA 

bloodborne pathogen standard [29CFR 1910.1030] and added a requirement that hospitals report 

select data from the OSHA required log of sharps injuries annually to MDPH.  MDPH hospitals 

and hospital workers collaborated in developing a system for reporting standardized data 

electronically. Each year since 2001, 100% of the MDPH licensed hospitals (n= 99) have 

submitted data on sharps injuries annually to the MDPH.  In recent years, data from all hospitals, 

which range in size from less than 150 to over 20,000 employees, have submitted electronically 

through a secure electronic transmission.   Annual hospital specific data and statewide reports 

prepared by MDPH provide information on patterns of sharps injury and sharps injury rates for 

use by hospitals and hospital workers as well as MDPH. (Findings indicate sharps injury rates 

have declined and use of devices without engineered safety features has increased, but that more 

remains to be done to reduce sharps injuries [Laramie, et al., 2012].) This experience in 

Massachusetts indicates that electronic reporting of case level occupational injury data to OSHA 

by employers is feasible and can provide useful information for targeting prevention efforts at 

multiple levels.   
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

____________________________________ 

      ) 

TEXO ABC/AGC, INC., et al.,  ) 

      )       

Plaintiffs,  )  

      )  

v.      )  Civil Action No. 3:16-CV-1998-L  

      )     

EDWARD HUGLER,    ) 

Acting Secretary of Labor, et al.,  ) 

       ) 

   Defendants.  ) 

            ) 

 

DECLARATION OF MARY BOTTARI 

 

I, Mary Bottari, declare as follows: 

 

1. I am Deputy Director for the Center for Media and Democracy (CMD).  I have 

worked at CMD for eight years. As a reporter and an author of many of our major investigations, 

I conduct regular research on OSHA and public health issues and rely on OSHA’s publicly 

available data for articles on workplace injuries and fatalities and to meticulously footnote my 

materials to protect against unfounded claims of libel. I have also reported on the large trade 

associations that have lobbied to weaken OSHA standards, including HR Policy Association and 

the Professional Services Council.  

2. CMD is a nonprofit media organization that conducts investigations into special-

interest influence and corruption in government. CMD regularly conducts research into issues 

related to government transparency, agency action and inaction, and corporate compliance with 

and opposition to regulations, including occupational health and safety laws, and has published 

extensively on OSHA issues, including the need for greater transparency at OSHA. See, e.g.,  
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Reporter’s Guide: Federal Contractors With History of OSHA Violations Battle New Safety 

Rules, http://www.prwatch.org/news/2016/02/13041/federal-contractors-osha-violators-battle-

new-rules; Honeywell's String of Dangerous Close Calls Doesn't Stop Flow of Taxpayer Dollars, 

http://www.prwatch.org/news/2016/02/13046/honeywell-contractor-osha-taxpayer-dollars; 

Shaky Safety Record for Billion-Dollar Contractor AECOM Overseeing Nuclear Facilities, 

http://www.prwatch.org/news/2016/03/13063/AECOM-shaky-safety-record-billion-dollar-

contractor-overseeing-nuclear-facilities; The Safety Violations That Billion-Dollar Contractor 

BAE Systems Should Have to Disclose, http://www.huffingtonpost.com/mary-bottari/the-safety-

violations-bil_b_9477512.html; DuPont Rakes in Federal Dollars Despite History of Hazards, 

http://www.huffingtonpost.com/mary-bottari/dupont-rakes-in-federal-d_b_9347798.html; HR 

Policy Association, http://www.sourcewatch.org/index.php/HR_Policy_Association; 

Professional Services Council, 

http://www.sourcewatch.org/index.php/Professional_Services_Council.  

3. CMD intends to use the work-related injury and illness data that will be 

electronically submitted to OSHA and publicly disclosed under the Rule at issue in this case to 

conduct research on issues of corporate compliance with workplace health and safety 

regulations, government transparency, and corporate lobbying concerning health and safety laws.  

4. CMD often uses information reported to government agencies and made available 

to the public to analyze these matters. For example, in 2016 CMD published a major report 

“Federal Contractors with History of OSHA Violations Battle New Safety Rules.” This five-part 

series of articles detailed the safety record of multiple companies including DuPont, Honeywell, 

BAE, and AECOM drawing heavily on OSHA’s data set of injuries and death. This was a major 

investigation by our organization involving weeks of research in OSHA data sets, fact checking, 

and footnotes.   
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5. As part of that report, CMD detailed a series of accidents at Honeywell plants. 

Honeywell’s Hopewell, Virginia plant was cited by OSHA for seven “serious” violations in three 

separate inspections from 2013-2015. The nearby Chesterfield plant was cited for one "Serious" 

violation and nine "Other-than- Serious" violations in three separate inspections. Honeywell's 

Golden Valley, Minnesota facility was cited for six "Serious" violations in three separate 

inspections. A separate Golden Valley facility owned by a Honeywell subsidiary, Honeywell 

Aerospace, was cited for one "Serious" violation, as was a facility in Chickasaw, Alabama 

owned by another Honeywell subsidiary. Our article series was picked up by many media sites 

and can be found here on Huffington Post: http://www.huffingtonpost.com/mary-

bottari/honeywells-string-of-dang_b_9418746.html 

6. Without OSHAs official online data set, this reporting would have been 

impossible, yet CMD was aware that the data set may not have reflected a fully accurate and 

timely picture of Honeywell’s safety record that the electronic reporting requirement in the 

revised Rule will require. CMD intends to use the information that companies like Honeywell 

will electronically submit and OSHA will publicly disclose in its preparation of future reports. 

Without the public disclosure of the information by OSHA, CMD will be unable to obtain a fully 

accurate and timely picture of company safety records.   

Pursuant to 28 U.S.C. § 1746, I hereby certify under penalty of perjury that the foregoing is true 

and correct. 
 

Executed on March 15, 2017.    

 

 

 

____________________ 
Mary Bottari 
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