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Introduction 

As the massin: effon to gain l·.s. Congressional ap
pro\'a) of the =',"orth American Free Trade Agreement 

•. (:,..:AFTA) came to a head in '.\:o\·ember of 1993, the 
f Clinton Administration released its comprehensi\'e 

"?\.-UTA Report on Emironmental Issues". In this 152 
page document, the Clinton Administration recognized 
that "there are serious emironmental problems in :":orth 
America, particularly along the l'.S. Mexican border, 
that must be addressed in the context of expanded 
trade.~ The Administration's Report identified the is
sue at the core of a heated contro\'ersv on l';AFTA and 

· the environment: ~Tiu q~stion tluJt Congms now fnrts, 
and this &port attempts to an.nun; is wluthrr passagt of tlu 
NAFTA will r.cawbat.t our mvironmental problnns or givt us 
tfftelivt mechanisms to ame/ioratt thmi. •1 

Two years later, in the fall of 1995, Washington DC
based Publk Citizen, in coordination v.ith the Mexico
City-based Red Mexicana de Accion Freme al Libre 
Comercio (R.\.1ALC) examined this very question. But 
rather than using a \'ariety of economic models and pre• 
dictions as the Clinton Administration did in its .1993 
report, Public Citizen and R~1ALC gathered nearly two 
,·ears of real life e,idence of environmental and health 
~onditions along the C.S.•\.fexico border. 

Methodology 
In undertaking this task., Public Citizen conducted in

teniews \.\ith more than one hundred different sources 
on how ~.-UTA was effecting the public health and the 
emironment of the t · .S.-~exico border area. lnter\'iews 
were conducted "ith scores of academics, aCti\ists, medi
cal donors, representati\·es from ::-.:AFTA's paralle l emi
roninemal institutions, CEC, BECC and :"\ADBank,jour
nalists and v.ith gO\·ernment officials ranging from t·.s. 
State attorneys general to \fex.ican embassy officials, from 
EPA section heads to a local fire chief. Hundreds of ar
ticles, from legal, business and medical journals, trade 
publications, newsletters, magazines, and newspapers 
were scrutinized for relevant information. Electronic in
formation sources, including internet distribution lists, 
world " i de web sites, news groups and "gopher sites,··were . 
also examined for information on l'\AFTA and the emi
ronment. Public documents of all kinds were scrutinized. 
Drafts of sections of this report were re\iewed by the rel
eYant authorities, experts and acthists most im-olYed and 
affected. In short, Public Citizen, \\ith the generous assis
tance of countless indi,iduals and organizations, gath
ered as much e,idence about the effect of two years of 
NAITA on en\'ironment and public health along the t: .S. 
Mexico border as possible. 

Background 
During the debate O\'er the :":onh American Free 

Trade Agreement in 1993, C.S. political and corporate 
proponents made numerous promises in ·an aue,mpt to 
pass the trade agreement through the C .S. Congress. 

Tht> promises were impressi\'e in their number and 
scope. If Congress would pass '.':AFTA, there \\'Ould be 

an increase in jobs. wages would rise. the en\'ironment
panicularly the area along the C.S .• ~lexico border
would impro\'e, relations be1',·een the peoples of '.\:orth 
• .\merica would be enhanced, illegal drug trafficking be• 
tween ;\AFfA nations \\'ould be reduced, enforcement 
of each nation's labor and enl'ironment.al laws would 
be strengthened, illegal immigration would decrease, 
and the list "'ent on. 

The promises on the emironment were particulad~· 
compelling. With ~AFTA opponents, proponents and 
the news media eager to personalize and emotionalize 
the NAfTA debate, the health and Jh-ing conditions 
along the V.S.-Mexico harder became a highly emo
Lional and visible aspect of the debate. The border area 
was a powerful symbol because a small free trade zone 
already eltisted there lined with V.S.-owned manufac
turing plants known as "maquiladoras." As a result of 
large scale poverty, concentrated industrial de\'elop
men~. pollution and overpopulation, the border area 
had turned in 10 "a ,irtual cesspool and breeding ground 
for infectious disease," according to the American ~ledi
cal Association. 

The contro\'ers\' of what :--:AFTA would mean for the 
environment wa; underscored b\' a di\'ision in the 
l'.S.emironmental mo\'ement. Citi.ng their satisfaction 
\,ith :,..:AFTA and its side agreements, fi"e major L' .S. 
environment.al organizations endorsed :,..:AFTA: the ~a
tional Wildlife Federation, the \\.'orld Wildlife Fund, the 
Emironment.al Defense Fund, the ~atural Resources De
f ense Council and the :-.=ational Audubon Society. Most 
local and national emironmental organizations, includ
ing the Sierra Club, Friends of the Earth, Greenpeace, 
the Humane Societ\' of the Cnited St.ates, the American 
Societ\' for the Pre,:ention of CrueltY to Animals, Clean 
Water ·Action, Rainforest Action, En~ironmental Action 
and hundreds of others opposed ~AITA as a threat to 
the ~orht Americanem-ironment. 

'.'\AFT..\ proponents argued that NAFTA would sok·e 
the health and emironmental problems occurring in 
the border free trade zone, and that without ::-.:AFIA 
these problems would get worse. If '.'\AFTA were imple
mented, they argued, the concentration of industries 
in the border, and thus industrial pollution and human 
population would lessen, reducing the strain on the en• 
\ironment and the massi\'ely overburdened border in· 
frastructure. 

As well, they argued, !',;AITA would increase the pros
perit)• of ~exico, r.use its standard of ii,ing and result 
in an increase in spending on em;ronmental clean up. 
Fin all~·. proponents argued that the new en\'ironmemal 
institutions that were to be created parallel to ~AFTA 
would pro,ide the funding and O\'ersight to organize 
large Kale emironmental clean up and impro\'ements 
to the infrastructure, as well as ensuring strong emi• 
ronmental !av.· enforcement. 

"'There's going to be a near-term resolution of some 
incredibly difficult emironmental degradation prob
lems," said Jay Hair, president of the '.'\ational Wildlife 
Federation. "And there's going to be a long-term ben• 



efit of:-,.;AFTA, by ripening the \'er~· in\'estment process, 
that'emironmental impacu will be increasingly be con
sidered. "2 

Because of the international attention brought to the 
acute problems of public health and the emironment 
along the border area, :--=AITA ad\'ocates predicted that 
at a minimum, both the C.S. and Mexican go'"ernments 
wo~d place top priority on malting the necessary in
vesunent to remedy high profile problems, if only in 
the name of good public relations for NAITA. 

For SAITA opponents, the emironmentally-de\'as• 
lated, impo\'erished border zone was an ex.ample of what 
free trade arrangements like NAFTA would mean for 
public health, the emironment, and the lhing condi
tions of workers. They argued that the border area's 
problems would not be improved by NAFTA, but would 
intensify along the border and spread to the rest of 
Mexico. By promoting and making secure investment 
in Mexico, absent enforceable environmental and la
bor standards, NAITA woulq exert a downward pull on 
environmental and health st.andards throughout ?--:orth 
America, opponents argued. Increased trade under 

· NAFTA, they argued, would not necessarily lead to in
creased prosperity for ~AITA nations and would be 
more likely to lead to a Mrace for the bottom" in wages 
and li\ing standards. 

In the fall of 1993, the emironmental contro,·ersy be
came part of one of the fiercest, largest and most in
tense lobb~ing and public relations campaigns the l".S. 
Congress had e\'er seen. The American public, Congress 
and the media were O\'erwhelmed by a ne,·er-ending 
bar~ge of studies, economic models, radio, tele,ision 
and print ad\'ertisements, demonstrations, factsheets, 
bumberstickers, Congressio]lal testimony, town hall 
meetings and debates. Congressional offices were inun
dated with constituent telephone calls, letter, telegrams 
and faxes. 

Though each side had experts predicting ,,·hat would 
happen if Congress passed :-,.;AFTA, no one could possi
bly be certain exactly what would happen. :-.:AITA was 
unprecedented. ~ever before had an economy of the 
size and de\'elopment le\'el of the l"nited States entered 
into an agreement that rapidly cut controls on im·est• 
ment and increased in\'esunent protections ,,ith a coun
try on its border with dramatically different standard of 
Ji\ing and regulatoq· and political structures. The pro
posed ~AITA was, in effect,~ experiment, the first of 
its kind. 

Despite the backing of political leaders, including the 
President, the Speaker 'Of the House, the Senate major
ity leader, the minority House and Senate leaders, go\'• 
ernors of 41 st.ates and fh·e former l '.S. presidents; most 
of corporate America, including the l".S. Chamber of 
Commerce, the ~ational Associat.ion of Manufacturers 
and a coalition of businesses called l"SA•~AITA; and 
the editorial boards of almost e\'ery major l'.S. newspa
per, Congress passed 'KAITA by a narrow margin. 
~AITA's ultimate passage followed a flurry of Presiden
tial pork barrel deal-making to gain Congressional \'Otes. 
The special deals invol\'ed everything from bridges to 
military planes, from local uni\'ersity funding to special 
government studies. 

ii 

~ow that ~AFTA has been in effect for two ,·ears. it is 
possible to mo,·e beyond the rhetoric, models and pre
dictiom and to begin to study the real life effects of this 
"experiment" on the people and emironment of ;\Orth 
American. 

After two ,·ears of :-.:AFTA in effect, it is too earl\' to 
measure whether all of :-.;AITA's proponents' posfti\'C 
promises ha\'e come to fruition. Howe\"er, it is more than 
reasonable at this time to make two measurements. 

Q First, is :-,.;AITA passing a Mdo no further harm" 
test in its impact on l".S.-~exico border emironmental 
and health conditions? 

a Second, does cwo years of real life !\AITA data 
show that the agreement is on target to satisfy its propo
nents' promises in the future? 

1 The ~AFTA Report on Environmental Issues, Clinton 
Administration, So\'ember, 1993, p. 4. 
2 "lnter\'iew: A Resounding 'Yes' from the ~\'if'', 
Greenwire, September 21, 1993. 
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Executive Summary 
Section I: 

Monitoring Border Environmental and 
Health Conditions Two Years After NAFTA 

Chapter 1: 
The Maquiladora Border Industrial Zone 

NAFTA, the Concentration of 
Border Industry, and Pollution 

_Promise 
With NAFrA, "[M]aquiladora development will tend 

to be dispersed away from the border area to other parts 
of Mexico, thus reducing its impact on the border area ... 
If 1':AFTA is no t implemented, incentives .,.,;u continue 
under the maquiladoras to locate facilities in the border 
areas, thus exacerbating emironment.al pressures on the 
border, such as loss of habit.at, ad\·erse impacts to endan• 
gered and threatened species, and reductions in ground• 
water levels.·• 

- Clinton Administmlion, .Vovem~r J 993. 

" ... ~fany of those facilities that are close to the bor• 
der that are described are ones that would be eliminated 
under :'\AFTA. So for those who art trying to say that tc'<' will 
Stt mort facilities such as thost 011 IM bordn; I sny it is 180 
dtgrm th.I othn- WOJ- Those are the facilitits thnt will be tlimi• 
noted." 

- Ca/man Cohtn, Emergency Commit/ti' 
for American TraM, a pro-XJJT.-\ lobbying gro~p 

rompriud of large l'.S. corporations , J 99). 

NAITA Reality 
"Everybody I'd ta[)ied to had prtdirttd that with .\:-\FTA., 

the maquil.adora industry would disapptnr, ~ said ,\1iguel A. 
Conchas, tht president of the Laredo Chambn- of Commerce. 
"But now it turns out in tht stcond ytar of .VAFTA, with tlu 
pno droaluation, IM)' 'rt going strong. ~ 

Maquila workforce grows 20% after NAFTA 
Instead of shrinking, two years after SAITA there are 

n ow 20% more Mexican maquiladora employees than 
before ~AITA went into effect, from 546,588 in Decem• 
ber 1993 to 689,420 in October 1995. Maquiladora 
growth has increased despite an economic crisis in 
Mexico that has left the unofficial unemplo~ment rate 
at a staggering 25%. with government reports of over 
1.6 million people losing jobs since January 1995. • 

!'\AFT A supponers also promised :'\AFT A would cause 
a declin e in concentration of maquiladoras in the bor• 
der area. Yet, as of the summer of 1995, more than 85% 
of the maquiladora workers were employed in one of Lhe 

six ~exico-C .S. border states: Chihuahua, Baja Calif or• 
nia ~one, Sonora, Coahulla, Norte Leon and Tamaulipas. 
In the fall of 1995, Ensenada, Tecate and especially 
Ttjuana and Mexicali, all located in Baja California l\on e. 
had a company arri\ing or expanding at a rate of more 
than one a week. "This is the fastest growth in the coun• 
try," according to Carlos Femandez Ruiz, Secretary of 
Economic De\•elopment for Baja California Non e speak· 
ing about the maquila explosion in his state. 

The pro-1':AFTA promises of a decrease in industrial 
concentration along the border are worth noting. First, 
they promised improvemcnu in border health and the 
environment would require that NAFTA disperse 
maquila development. Second, these promises speci.fi• 
call\· reveal lht Clinton Adminutration 's contlusion that an 
i11rremt in industn"al toncrntratio11 would have a dr.11astating 
impact on public htalth 1111d the environment along the bordn: 

Far from showing sign s of disappearing , the 
maquiladora industry is gro.,.,ing rapidly and transform• 
ing from assembly planu to full-line manufacturing facili• 
ties. ·Toe maquiladora program will not be affected by 
:'\AITA and will continue lo operate under Lhe flexibility 
prO\ided by the agreemenL," according to Maria Telles
McGeagh, Director of the Border Research Institute of:-.:ew 
~1exico St.ate Cniversity in Las Cruces. "Forget the name 
maquiladora," said Fernandez Carlos Fernandez Ruiz, sec• 
ret.V\· of economic deYelopment for Baja California :'\one. 
"It \1ill become national industrial exportation." 

Resources Available 
for Environmental Efforts 

Promise 
!'\AITA would benefit the Mexican economy and that 

-would translate into more money available to spend on 
emironmental cleanup and regulation . 

NAFl'A Reality 
Mexico's economic collapse-prompted by a more 

than a 50% de\"aluation of the peso since 1':AFTA's pas
sage-has significantly undermined the ability of fed• 
eral, st.ate and local go\'ernments to fund emironmen
tal cleanup and regulation of industries. Thus, while 
there has been not.able new private investment in ~texi• 
can maquiladoras, there has been no significant in\"eSl· 
ment in Lhe infrastructure in the communities where 
the maquiladoras operate. At the same time, the C.S. 
Congress has cut funding for some border programs. 

Pub/le Citizen'• Glowt Trade Watch • Ill 
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Astronomical interest rates in Mexico ha\'e strioush
undermined the ability of stale and local go\'emment.s t~ 

fund emironmental cleanup project.s or improve the 
public infrastructure. Mexican Foreign Secretary Jose 
Angel Gurria says ~ exico h as put on hold participation 
in border emironmental projects because the economic 
crisis has led to a nearly 10 percent cut in the federal 
budget. Because Mexico imports most of the equipment 
necessary for hazardous waste disposal, sewage treatment 
and other emironmental cleanup, the collapse in the 
value of the peso has made this equipment more than 
SO% more expensive. 

Chapter 2 
Border Hazardous Waste 
Two Years After NAFTA 

The Amount of Hazardous Waste 

Promise 
"In the absence of;'\AFTA, the amount of hazardous 

waste from ~exico requiring management in the l'nited 
States could increase, as a result of two factors. First, the 
continuation of the maquiladora program is likely to 
result in increasing industrial acti,ity in the border area, 
\\ith associated growth in generation of hazardous waste. 
In contrast, implementation of the ~AITA could sig
nificantly reduce the incenti\'es to locate in this region ... 

- Clinton Adf!1-inistmtion, Xovtmber 1993. 

NAFTA Reality 
The damage to the emironment and public health 

caused by illegal dumping ?f hazardous waste along the 
t: .S.-Mexico border has increased under cwo years of 
NAITA. The inc.-ea.se in border industrial acti,ity has 
led to an increase in the creation of hazardous waste, 
with data showing an increase in hazardous waste pro
duction since January 1994. Much waste still simply is 
washed down the drain. The newspaper Diorio dt Junrn. 
reported in 1995 that in Ciudad Juarez, only 70 of the 
352 industries generating )lazardous wastes reported 
proper disposal. According to a 1995 report, one quar• 
ter of the hazardous waste from the maquiladora zone, 
approximately 44 tons daily. has an unknown end. 

"Each year, se\'en million tons of toxic waste are, \\ith
out control, illegally dumped in drains and marine waters. 
Only one percent are under surveillance in the country," 
Oscar Canton Celina, Chair of the ~exican Ecology Com• 
mission said in mid-1995. A spokesman for the Mexican 
National Council ofEmironmental Industrial Businemnen 
noted in an August 1995 Excelsior inteniew: Nthe inspec• 
tion of the maquiladora industry is \'inually non~xistenL.. 
which is a great emironmental problem for Mexico." 

If the exacerbation ofpre-NAFTA conditions ,,·ere not 
sufficiently damaging. a "low-level" nuclear waste dump 

is under co!"Struction on the border in Sierra Blanca, 
Texas, across from the ~fexican state of Chihuahua. Texas 
seems intent on turning this poor. isolated and largeh· 
Hispanic community into the nuclear dumping ground 
for the stale. Texas utili~· off;cials are aiming for congres
sional appro\'al so that the dump, scheduled to open in 
1997, \\ill also be allowed lO recei\'e nuclear waste from 
other states. Mexican officials and residents on both sides 
of the border oppose the dump: the site is one of the 
most earthquake-prone in the border, is 16 miles from 
the Rio Grande River, and is close to water drainage S)'~ 

len-,s and abo\•e an aquifer used by five counties for drink
ing water. Every other existing "low-1~1 ft radioactive waste 
dump has leaked. Sierra Blanca is already a dumping 
ground for New York City scwagesludge, receMng 225 
tons daily. llsing New York state data on the sludge's com
position, local activists have calculated rhat this means 
3,357 paunds of antnic, 3,021 pounds of cadmium, 260,503 
pounds of copper, and 85,089 pounds of /Lad are being 
deposited on the site annually. 

The .:ase of the Alco Pacifico lead and arsenic moun
tain contaminating a Tijuana residential area, includ
ing a dairy, was one of the high-profile examples of bor
der toxics brought to ~•forth America's attention by 
:'.\AFTA media co\'erage. Remarkably, two years after 
:'.\AFTA, remediation has not started at even this high
lighted toxic site despite funds available for clean up 
from a 1994 settlement of a multimillion dollar suit 
against responsible parties. 

Resources to Track and 
Clean Up Hazardous Waste 

Promise 
"Without :--iAITA and its associated Border Emiron

mental Cooperation Agreement, Mexico may have fewer 
funds to in"est in waste management infrastructure." 

- Clinton Administration, ]\.'ovnnber 1993. 

NAFrA Reality 
Resources for hatardous waste management ha,-e not 

impro\'ed since NAFTA. The amount of unrecorded haz
ardous waste has increased, as have incenti\'es for illegal 
dumping. The maquilas are producing more and, by pro
ducing more, they are generating more waste. Since the 
cost of disposal is the main reason for illegal dumping, the 
leading maquila business journal, Twin Pt.ant Nt'W$, reporu 
that ~fexico 's depressed economy has created e\'en greater 
incenti,·es for illegal waste dumping by industry. As weU, 
post ~AITA, v.ith the Mexican depression and public 
spending slashed, government regulators ha\'e fewer re
sources 10 track and clean up illegally dumped hazardous 
waste. Because ~exico imports the majority of the equip
ment used to dispose of and lranspon hazardous waste, 
the major peso de,.-aluation increased prices at a time when 
companies are tightening their belts. 
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HAZTRAKS, a binational, "high-tech" haz..utlous ,,·.iste 
tracking program was highly touted during tl1t ~AFTA 
ampaign as an "essential tool for monitoring compli
ance with hazardous waste shipments laws on both sides 
of the border" by EPA Head Carol Bro\A.ner. Tht> prt>
gram has been able to gather information about the ex
tent of hazardous dumping, for instance that onl~· 20 of 
the 101 rnaquiladoras in Mexicali ha,·e C\'er filed a proper 
waste-return manifest HowC\•er, HAZTRAKS, which is 
based on computer tracking of hazardou.s waste, has been 
seriously undermined by a Jack of computers in Mexico, 
and a very cumbersome enforcement process. lt ta.kes 
six months or more after a violation has occurred to iden
tify illegal dumpen, and the HAITRAKS program cloes 
not include autho_rity or funding to dean up illegally 
dumped hazardous waste. 

Since NAITA, the volume of hazardous materials trans
ported across the U.S.-Mexico border has increased and 
regulation of such toxic o-ansports remains grossly inad
equate. According to the Texas Auorney General, more 
than a fourth of the roughly 5,000 Mexican trucks that 
cross into Texas each da>· carry corrosives, chemicals, ex
plosh·es,jet fuel, poisons, toxic waste and pesticides. Start· 
ing December 18, 1995, ~AFTA was to permit FS. and 
~fexican trucks to operate free)~· in all border states. (Be
fore ~AFTA. international truck traffic was limited to a 
small area along the border.) The emironment.al and 
health risks of the open border trucking pro,ision of 
~AITA isat the core ofan on-going battle to delay imple
mentation of this ;-.;AITA pro,ision. ~lany trucks carr~~ 
ing such hazardous materials are oversized, 
undermaintained and uninsured, according to Texas state 
data, Compliance with proper hazardous material docu
mentation rules of the l'.S. Department of Transporta
tion was only two percent at wedo, the busiest L .S.-~fexico 
border crossing in the fall of 1995. 

Chapter 3 
Border Birth Defect Clusters 

Powerful NAFTA Symbol 

Promise 
wJ've seen the babies born v.ith birth defects. The 

NAFTA package gives us the ability to assure that ( those 
problems) will be addressed."165 

-Lloyd Bmtsrn, 
tMn TrtalUYJ Stmtary, ,\'ovtmber 1993 

Reality 
The incidence of neural tube birth defects has not im• 

pro,·ed since K.\FTA took effect in 1994, and may actu
ally be increasing. Cameron County, the location of the 
pre-;-.;AITA ancephaly cluster, reported 15 cases in 1994, 
up 36 percent from 1993, when 11 cases were reponed. 
In early 1995, a new post-~AFTA ancephaly cluster was 

iaemitied jn Eaglt Pass, Texas and Piedras '.\'.egras, 
~texico. In all of 1992, onlv two cases were reported in 
tht Tt•xa~ couni:-,· in which Eagle' Pass is located. In 1993, 
fo1u· ca.-.cs ,,·ere rt-ported. In December 1994 through 
February I 995, three cases were reported, one per month. 
The cau~ of \his dead!\· birth defect remains unkno~n • 
.a..~ docs an explanation for the high rate of iu occurence 
in the t·.s.-~exico border ione. 

During the NAITA debate, much scrutiny was given 
lo unusuall~• high levels of birth defects a long the t:.S.
Mexico border. In BrownS\ille, Tex.as, and its Mexican 
sister cit\', Matamoris, a cluster of anancephalr, a rare 
birth defect in which a full-term baby is born with in
complete or missing brains and/ or skulls, had been iden• 
tified in the late 1980s. F'.>r NAFTA opponents, the hor
ror of the border anencephaly cluster became an ex
ample of the possible effects of industrialization v.ith• 
out regard for health and en\'ironmental considerations. 
:-.;AFTA proponents pointed to the tragedy as the sort 
of health crisis that could only be soh'ed through the 
better cooperation, new emironmental funding and 
increased prosperitr they belie,·ed ~AITA would bring. 

Incidents of Anencephaly Are Not Improving, 
May Be Getting Worse 

The incidence of neural tUbe birth defects has not 
improved since '.':AITA, and may actually be increasing. 
In contrast to the national anancephal~· rate, which has 
declined s1eadily, in 1994, there were 15 recorded neu
ral mbe defects in Cameron County (where BrowrlS\ille 
is locaced,) up from 11 in 1993 (a 36 percent increase) 
according w the Texas Deparunent of Health. 

A new J 995 epidemiology report, correlating 12 years 
of ~fat.amoros indmtrial activity and Browrmille anen
ccphaly r,ttes, finds that t~e prevalence of anencephaly is 
mongl~· correlated to the level of acthity at the nearby 
'.\fat.amoris maquila zone: "As maquila acti,ity has waxed 
and waned, so has the anencephaly rate increased and 
decreased in Cameron, but not in Hidalgo or 'Kueces [the 
other n"o counties studied which are located farther from 
Matamoros) ." However, the study's design could not test 
actual exposure of mothers of anencephalic babies to 
toxics. Thus, the study cannot find a direct link between 
maquila toxics and the anancephaly cluster. 

New Anencephaty Birth Defect 
Cluster Since NAFTA 

Late in 1994, the Texas Deparunent of Health dis
co,·ered a new cluster of neural tube birth defects, in
cluding anancephaly and the related spina bifida, in 
babies born in December 1994 and early 1995. In 1992, 
only two such cases were reported in Ma\'erick County. 
In 1994, four cases were reported. Then a total of three 
cases, one per month, occurred between December 1994 
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~cl February 1995. Eagle Pass· Mexican sister ci~·. Pi~ 
dra Ncgras, reported three cases in a two-month period 
from February to March 1995. 

Cause of Border 
Anancephaly Remains Unknown 

The cause of anencephaly gene rail}', and the high rate 
ofancncephalyin some U.S.-Me.xico border areas remains 
unknown despite the attention of the NAFTA debate and 
the high incidence along the V.S.-Mexico border. A \-ari
ety of factors are thought to play a role in a baby's de"el
opment of ancncephaly, major ones being related to 
socioeconomic statw, nutrition, use of prescription and 
ovct-the<ounter drugs during pregnancy and en\'iron
mcntal factors. The Texas Depanmcnt of Health has 
men steps to educate border residents about the ben
efiu of high doses of folk acid before and during preg
nancy in significantly reducing chances of a second anen
cephalic birth. 'Why folk acid has this affect is unknown; 
mothers ""ith anencephalic babies do not have low folic 
acid blood levels. Local residents and public health offi
ciaJs believe the link between the neural tube birth de
fe ct clusters and toxi c emissions from nearby 
maquiladoras deserves more study. To date, besides uie 
1993 study correlating ups and downs in Matamoris 
ma_quiladora acti\'ity lO ups and downs in area 
anancephaly incidence, se\'eral connections between 
toxics and anancephal)' have been made. 

· · □ Men working in cer ~in occupations with high 
chemical exposure, pariicularly painting. h a\·e a 
greater risk of fathering an anencephalic child, ac
cording to Texas state mortality data analyzed in a 
American JournaJ of Epidemiology study. 
. □ A 1979 Finnish study reponed in La nut ties ex

posure of mothers to certain ~pes of sol\'ents and 
increased anencephaly rates. 

Q Few anencepha.lic babies are autopsied. One that 
was in Srowns\'ille, Texas, in 1991, had the pesticides 
DOE, DDT and Lindane, a1J of which are banned in the 
United States, in its tissue. Also, Phenylglyoxilic acid, a 
breakdown product of the chemicals s~Tene and ethyl
ene, which are used in the manufacture of plastics, was 
found in the baby's bodr at le\'els three times the allow
able C.S. occupational exposure for adults. 

Anencephaly Lawsuit Settlement 

A lawsuit filed in March 1993 by 27 parents of anen~ 
cephalic babies demanded compensation from 88 
maquiladora companies and the BrownS\ille, Texas, Pub
lic l 0

tility Board for the increase in anencephaJy cases in 
the area, which the plaintiffs argued, resulted, in part, from 
release of hazardous chemicals at the defendartlS' sites. In 
June 1994, five companies seuJed "'ith all of the plaintiffs, 
paying a total ofS700,000. From 1993 to 1995,more compa-
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nieswere added 10 the suit as defendants, and claims against 
fi'"e companies were dismissed. 'When the entire amended 
suit wa.~ settled in August 1995, a tow ofS 17 million dollars 
\\"aS paid to the families in\'Ol\"ed, according to their lawyer. 
(See Appendix A for a full defendant list) As part of the 
settlement, the companies reiterated that they had commit• 
ted no wrongdoing and the amounts paid lo the plaintiffs 
were to be kept confidential. 

Lower Birth Weights for Babies Born to 
Women in Some Maquiladora Industries 

Women working in garment and electronics maquila 
planlS in Ttjuana, Mexico, t.ave babies with lower birth 
we ights than those born to women who worked in service
related industries. According to a study published shortly 
after NAFTA approval, in the December 1993 issue of 
Ammronj(JIJ.rnal of lndwtriol Medicint, babies of women in 
the garment industry averaged 653 grams less and babies 
of women in the e lectronics industry a\'eraged 337 grams 
less than babies born to women working in senice indu~ 
tries. The impact ofmaquiladora working conditions on 
reproducth·e health, including birth weights, is significant 
because there are O\"t'r 350,000 women working in ·the 
maquiladoras who are of reproducth·e age. 

Chapter 4 
Fouled Water Increasing 
Border Health Problem 

Incidence of Waterborne Infectious Diseases 

Promise 
"The incidence of hepatitis, shigellosis and amebia• 

sis along the border is two to three times the national 
a,·erage. Fifteen percent of families in colonias report 
at least one family member suffers from diarrhea every 
week ... This legislation [:-.:AFTAJ seeks nothing more 
than to protect poor children from becoming sick." 

-Rep. Ron Cokman (D-TX), 1993. 

NAITA Reality 
Since ~A. the spread of infectious diseases, such as 

hepatitis-A, cholera, typhoid and amoebic and diarrheal 
diseases, attributed to the lack of safe drinking water and 
sewage treatment in the border aTea, has not diminished, 
and in some cases has increased. For instance, two years 
after ~AFTA the hepatitis rate in the border region remains 
at two to 6\'e times the U.S. national a\'erage. Waterborne 
disease has grown dramatically in some areas, such as Ma\'• 
crick County (Eagle Pass, T~) where the hepatitis-A rate 
nearly doubled relatn't' to the state average. (5.S times state 
average in 1993; 10.3 rimes state a,-erage in 1994.) 



' .... 

Demand on Border Water Infrastructure 

Promise: In the absence of ~AfTA, incenth'rs for 
companies to Jocate facilities in the borde1 regic.n will 
continue, resulting in additional strains on .a!Tead~· !ic.arn· 
water sources." 

- Clinton Adminisfralion, .\'01innbrr 19.'13. 

NAITA Reality 
Since NAFTA p~ge, the maquiladora work force has 

increased 20 %. With pro-?\AITA promises about en\'iron
men tal imprO\·emen ts based on dispersal of industry away 
from the border, it is not surprising t.'lat maquila gtO\\th 
has Jed to inert>;, ~d industrial and residentiaJ sewage prob
lems. There have been no appreciable changes in the pulr 
lie w:ater or sewage treatment infrastrocture. (See, below, 
city-by-city summary of water problems and infrastruc
ture for details.) As well, two years after NAFTA. the bor• 
der region's water short.age crisis is growing with the se
vere drought that has plagued Northern Mexico and South
ern Texas for lhe past three years. 

Financial Resources and Political Will 
to Construct Infrastructure 

Promise 
''The Border Emironmen tal Cooperation Agreement 

associated l\ith ~AFTA l\ill pro,ide n ew financing for 
infrastructure projects to treat wastewater and pro,ide 
clean drinking water supplies ... Implementation of the 
XAFTA will lead to the establishment of the Commis
sion for Emironmemal Cooperation, which will pro,ide 
added impetus to l '.S.-Mex.ican cooperation on manag• 
ing water resources in the area. 

- Clinton Admini.stration, ,\'ovember 1993. 

NAITA Reality 
Extensive new water and sewage treatment facilities 

that were touted by :-.;AITA proponents have not b~en 
completed. Several water and sewer projects underway 
before ~AITA haYe been halted as a result of the :-..fex.i
can economic depression. The surge in funding for such 
projects promised by ~AITA supporters never materi
alized. (See city-by<ity summary for details below.) 

The Colonias, labelled an American Calcutta, are ru
ral slums on both sides of lhe l l .S.-Mexican border where 
poor residents lh·e without access to safe water or sewer 
systems. The Texas Water De,-elopment Board estimates 
that as of Februarv 1995, there were 340,000 residents 
thing in 1,436 col~nias io 23 Texas counties alone. Resi• 
dents of the colonias are exposed to a varie~· of serious 
health risk,. Past studies ha\'e shO\,m that by the time 
colonia residents are eight years old, about 35 percent 
have been infected with hepatitis-A and by the time they 
are 35 years old, 8!>--90% have it. Surveys in 1995 of well 
water in l" .S. colonias revealed sulfate concentrations 
nearly twice the le,·el considered safe for drinking wa-

1ter .. ,md high leve~, of arsen ic, bacteria and fecal 
coliform. \\'aterborne diseases remain a leading cause 
,~f deat.h Qr, many of the colonia communities. Because 
tht-;,t· .a.rcas aa· tCA·• poor to repay loans or pay user fees. 
.assi.!<t.a11:.-e from U11' border .institmions established par• 
.t!Jt'I 10 ~AFTA. BECC and ~ADBank, is unlikelr. 

Chapter 5 
Border Air Pollution Under NAFTA 

NAFTA and Border 
Industrial and Vehicle Emissions 

Promise 
Without NAFTA, it is expected that the maquiladora 

program will continue to provide incentives for the con
struction of facilities in the border region , and that 
Mexican border populations will continue to increase, 
with resulting incre.ues in air pollution emissions. Wages 
would be less likely to impro\'C in a relati,-e sense, so 
that "idespread retirement of highly polluting automo
biles and residential fuels would be less likely to occur. 
It is not clear, however, whether efforts by the ~lexican 
go\'ernment to control emissions l\ill continue to in
crease "~thout :'.I.AITA. 

- Clinton Administration, .Vot•ernber 199). 

NAITA Reality 
As both the maquila industry and border-area popu• 

latiom ha\'e gro,\11 in two years of t-:AFTA, so has air
borne pollution from indusrry, cooking and heating fuel 
and inncas<'d commercial and private transportation 
in the border area. The maquila workforce is up 20% 
since .'\'.-\FTA pass,1.ge. The collapse of the Mexican 
econom\' after ~AITA has reduced real wages and 
Ciemex-\\"[FA <'conomic forecasting group reports it ·will 
be into the next century before Mexican workers' buy
ing po,\·er \\ill be restored to its 1993 level. At the same 
time. e,·ery day, 3,500 trucks jam the U .S.-Mexico bor
der just at Laredo, Texas, running lheir engines and 
diesel-operated refrigerator units for extended periods 
of lime as thev sit and wait to cross the border. Border 
air pollution problems after NAITA ha\'e serious health 
consequences, for instance a 30% difference in deaths 
from heart and respiratory diseases and lung cancer 
between El Paso, Texas and less p olluted cities. The 
Border Emironment Cooperation Council, created to 
de,·elop border emironmental projects, will focus on 
water and sewage projects, not air quality. 

Carbon II Coal-Burning, 
High-Pollution Electric Plant 

Promise 
Reducing pollution from the plant(Carbon II) \\ill sup

port my position that the ~AFTA agreement is our best 
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hope for cleaning up the border emironment.-Former 
Texas Go\-etnor Ann Richards, 1993. (Carbon 11 was be
ing built and not operational during the X.-\FTA debate.) 

NAITA Reality 
Two years later, Carbon 11 is operational. Half of the 

plain has operared since mid• 1994, burning ~dirty" coal 
with no emission controls. Full capacity operation is now 
being test run, with the expectation that full capacity 
commercial operation will begin in early I 996. Emis
sions are responsible, in part, for pollution as far west as 
Carlsbad Ca,·ern, New Mexico and the Grand Canyon 
in Arizona. Environmental concerns caused the World 
Bank and a major U.S. investor to withC:raw from the 
1,400 megawatt P"'•er plant project near an existing 
plant of the same design at Rio Escondido, Coahuila, 
across from Eagle Pass, Texas. The state of Texas md 
the U.S. EPA has pressed the Mexican government to 
redesign the plant. A $500,000 U.S. gTant to study new 
Mscrubber" technology that would reduce emissions by 

60 percent at one-third to one-fifth the cost of currem 
technology was rej'-cted by Mexico in June 1995. Car
bon II ,dll spew up to 230,000 ton~ of sulphur dioxide 
annually, !\,ice the rate allowed for C .S. plants built in 
l 9 i0. Carbon II ,,ill reduce ,isibilfty 130 miles to the 
northwest in Texas· Big Bend ~ational Park by up to 60 
percent. Canadian firms are considering a S400 million 
power plant in Sabinas, Coahuila, about 50 miles south 
of Eagle Pass, to burn the same grade coal as Carbon II. 

After documenting some of the en\'ironmental problems 
two years after ~AITA in the first section of th.is report, the 
report now turns to the effectiveness of the new XAFTA
related en\'ironmental institutions. Have the NAFTA emi
ronmental side agreement and/ or the Border Erwironmen
tal Cooperation Committee or its rela1.ed NADBank been 
able to ameliora1.e the significant environmental and health 
problems that exis1.ed in the border region prior to NAFTA? 
Are these institutions counteracting the increase in poUu• 
tion and health problems that has occurred since NAFTA:' 
Are they on target to be able to do so in the future? 

Section I: 
Monitoring Border Environmental and 

Health Conditions Two Years After NAFTA 
.. . 
~ 

Chapter 6 
Environmental Institutions 

Parallel toNAFTA 

Promise 
The Emironmental Agreement establishes a frame

work for the l'nited St.ates, Mexican and Canadian co
operation on emironmental matters." 

- Clinton Administration, ,\'ot,emher 1993. 

The ~AFTA text and ~AAEC would "encourage pub
lic participation in resohing trade and en\'ironment dis
putes .. .'' 

- Pro-l\'AFTA National Wildlife Fedn-ation 
Jwtsidmtjay Hair, 1993. 

NAITA Reality 
The Clinton Administration concluded the ~orth 

American Agreement on Emironmental Cooperation 
(NAAEC) in the summer of 1993. The agreement led 
to the creation of the tri-national ~orth American Com
mission for Environmental Cooperation (CEC) based 
on Montreal, Canada. This new agency gol a slow starl, 

only getting a director in the fall of 1994 and being fully 
staffed in l 995. The CEC's stated goals are ensuring high 
levels of cn,ironmental protection, fostering public dis
cussion of emironmental concerns, formally advising 
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trade representati\'es from the three countries, secur
ing effecti\'e enforcement and pro\iding for transpar• 
ency and access to enforcement processes. The CEC is 
composed of three bod ies: the Council of Ministers, a 
Secretariat and a J oint Public Ad\'isor r Committee 
()PAC). It has faced a number of difficulties in getting 
started, and lhen in operating: 

l. Structural Problems 

Limited Authority 
The staff of the CEC are khighly constrained by the 
limited authority they have under the agreement 
and the reluctance of the governments to let them 
e,·en exercise that limited authority to its fullest in
terpretation,•· according to Mary Kelly of the Texas 
Center for Policy Studies, who heads the L1 .S. Na
tional Public Advisory Committee (1'AC) , which 
act.ises the U.S. government on CEC matters. "The 
go,·ernments are \'ery hesitant to let the [CEC) Sec• 
retariat be too independent," she said. 

1. limits on Scope 
There are limits on the issues into which the Com
mission can inquire. For instance, only nonenforce
ment of existing emironmental law c.an be chal
lenged under the CEC, howe\'er, the entire category 
of existing laws focusing on commercial han-est or 
exploitation of natural resources is excluded from 
this limited list. 

2. No Power to Investigate lndependentJy 



.. , 

The CEC has no authority to inspect emironmen• 
ta1 sites and lacks subpoena power. Its in\'estigations 
must rely on documents that are already in the pub
lic domain or submitted \'Oiumarily. 

S. Difficult to initiate proces.s 
The CECstaffmust ha"e a t\\'<rthird'smajori~·Coun
cil \'Ole to initiate an im·estigati\'e report or to pre
pare a factual record on an outside submission as
serting noncomplianc'e of an en\'ironmental Jaw. 
This is quite different than ~AFTA's commercial 
dispute rules, under which a re..-iew is initiated sim
ply b)' merit of a country filing. 

4. Cumbenome Hurdles for Economic Sanctions 
For cases challenging nonen(orcement of emiron
mental law that could result in sanctions, the CEC 
has a burden of proof much more demanding than 
NAFTA's commercial provisions. This type of CEC 
case, which can result in fines or sanctions, can only 
be initiated b) ' ago\'ernment, not by nongovernmen• 
tal organizations. Fines under this pro,ision are 
capped at S20 million, even if actual damage is found 
to be higher, and are paid by governments, not the 
polluting industry. lffines are no t paid. the CECcan 
then authorize limited sanctions on the indusu-y. 

5. Conflict of Interest 
:'\o formal guidelines exist, or are being drafted, to 
pre\'ent possible conflicu of interest. There are no 
requiremenu, for example, that top CEC staff put 
certain assets into blind trust or corpora1e ad\isors 
in JPAC recuse themsel\'es if their companies have 
a business interesfin mauers before the CEC. JPAC 
prO\ides only the most bare-bones guidelines. 

II. Budget Difficulties 

1. Less Money than Expected 
The CEC's annual budget is S9 million, significan tly 
less than the S30 million to Si0 million originally 
recommended by !'.ational a Wildlife Federation 
and Emironmental Defense fund study and the 

2. Future Funding Uncertain 
A FS. House of Represeni.i ti\'es proposal threat
ened to divert the S3 million l'.S. contribution to 
CEC to offset revenue losses from a proposed ex
pansion of NAFTA tariff cuts to 23 Central Ameri• 
can and Caribbean nations. Though the plan was 
sheh·ed, the CEC budget remains in the sights of 
hostile members of Congress. 

Enforcement of U.S., Mexican and 
Canadian Envimmental Laws 

Prom~e 
'The En"ironmental Agreement ... commits the parties 

to effective enforcement of their emironmental laws." 
- Clinton Administration, .\'ot,embr, 1993. 

The .\AFTA text and ~AAEC would "impose trade sane• 
lions on counnies .o;ttking to boost trade by lo,~ering or 
igrwr:ing their e-mironmental standards ... address ,,ildlife 
issues from an l'Co~·stem approach, that is, spanning na
tional ~nrders to pre.o;er\'e international \\ildlife habitats ... 

- Xationnl mldlifr Frdrration 
Prtsidt1Jt,Jny H afr, 1993 

NAITA Reality 
The CEC has recei\'ed three petitions. It accepted only 

one, a case that requested only a study of a Mex.ion 
emironmental problem and the CEC prepared a report 
on the issue. The CEC rejected two cases im·olving pos
sible fines or sanctions for nonenforcement of domes
tic environmental laws hased on U .S. congressional 
defunding of L1.S. en"ironmental law enforcement. In 
rejecting these cases, the CEC drastically narrowed its 
already limited scope of re,iew, ruling that ~failure to 
enforce"' can only occur by merit of administrath·e fail
ure, and not because oflegislative defunding of enforce
ment of intact emironmental laws. 

The Mexican go,·ernment may ha\'e t efocussed the 
CEC' on Mexico b~· recently wahing the requirement 
for emironmental impact statements (EIS) for many new 
'.\lexican in\'esunents in numerous industries, including 
some of the most polluting industries. Instead ofan EIS, 
investors can now submit a "pre,·entati,·e statement"' that 
\\'Ould be automatically appro,·ed by default if not an• 
swered in 30 days. The adequacy ofEISs has caused some 
of the fiercest emironmental battles in Mexico today, 
including plans of: California-based Metalclad Corpo
ration to build a toxic waste dump in San Luis Potosi 
despite local opposition and; the Salt Exporting Com
pany (jointly owned by Mitsubishi and the ~lexican go,,. 
ernment) to build a sea-salt extraction facility in the fed
erally-protected Viz,aino Reser"e in Baja California. 
where gray whales from all of >:orth America's Pacific 
waters mate. This ne-..· post-~AFTA S\\ipe at en,ironmen
tal law enforcement has incensed environmen talists in 
all three :SAFTA countries. 

CEC Takes Case 1: Report on Bird Kill 

In May 1995, the CEC accepted its first petition (fikd 
by Mexican and U.S. emironmemal groups) to investi• 
gate deaths of 20,000 to 40,000 birds in Sil,-a Reser\'oir 
in the central Mexican state of Guanajuato in the -...in
ter of 1994-1995. The petition was filed under the less 
ad\'ersarial ~AAECArticle 13, which urges the CEC to 
focus imernational attention on the problem and to 
recommend solutions. A CEC scientific panel concluded 
that Mlhe O\'Crriding cause" of the bird deaths was botu
lism. 

One of the Sil\'a petitioners, the Grupo de los 100 
(Group of I 00), criticized the report for do-...npla~ing 
the role of industrial toxins, particularly chromium 
which is prev·aJent at the site . Other obsen·ers and peti• 
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tioners expressed O\'erall satisfaction ,,ith the repon's 
findings, but raised concerns about whether ils recom
mended solutions would pre\'ent a recurrence of the 
problem and, indeed, whelher the recommendations 
would be carried out. Although the ~exican govern
ment did not want the scientific report to be made pub
lic, the l: .S. and Canada \'Oted to release it. 

CEC Rejects Cases 2 and 3: 
Endangered Species Act, Logging Rules 

The CEC has rejected its next cwo petitions, NAA.EC 
Article 14 cases on the defunding of U.S. enforcement 
of the Endangered Species Au (ESA) of 1973 and of 
logging rules on federal lands. 

The Endangered Species Act pelitioo focused on an 
amendment Sen. Kay Bailey Hutchison (R-Texas) at· 
tached to a defense funding bill that rescinds 1995 bud
get funds earmarked to implement the Endangered 
Species Act, and prohibits the U.S. Fish and Wildlife 
Senice from using other funds to make ESA habit.at and 
species determinatio ns. The bill was signed into Jaw in 

· April 1995. The CEC petition , filed by l'..S. conserva
tion groups, argues that the Hutchison Amendment, 
without repealing or modi~ing the Endangered Spe
cies Act law, effecti\'ely halted enforcement of impor
tant ESA pro\'isions. The petitioners argued that this 
amounted to an Article 14 failure of the Cnited States 
to enforce its existing emironmental law. 

The CEC's September 199,i<lecision rejecting the pe• 
tition stated that Mthe alleged failure to enforce emi
ronm~nt.al law resulu from competing legislative man
dates, and not from other action or inaction taken by 
agencies or officials." In its opinion, the CEC Secretariat 
interpreted Article 14 as being limited to "adminisu:a
ti\'e· breakdowns (failures) resulting from acts or omis
sions of an agency or official charged with implement
ing emironmental laws" and not to encompass legisla
tive actions such as in the Hutchison Amendment. The 
lawyer from the l:niversicy ofDen,ver's Earth la,,· Ce~ter, 
who filed the petition, arg\led that the CEC Meffecuvely 
granted the legislative branch of go\'ern~e~t an. exemP:, 
lion to the effective enforcement promise m ~AAEC, 
which would encourage business lobb)ists to focus more 
on emironmentaJ budget cuts. 

The Logging Rider petition was file~ on behalf of _26 
t-0\ironmental groups from all three ~AFrA _countnes 
by the Sierra Club Legal Defence and Educauon Fun~. 
That case argued that a Jogging rider attached to a di
saster assistance appropriations bill in the l ' .S. Congress 
(which became law in July 1995) suspends "enforcement 
ofl'.S. emironmental laws" for two important programs 
go\'erning Jogging on public lands. ~ke the ESA _p~ti
tion, the Secretariat rejected the logging nder peuuon 
under the logic that Jegislately-enacted budget cul.Ji that 
halt enforcement of a nation ·s existing emironment Jaws 
are not copvered by the ~AFTA side agreement. 
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Chapter 7 
BE CC/NAO BANK 

and Funding of Border Projects 

Financial Resources Needed for 
Border Clean Up, tnfrastructure Additions 

Promise 
'There's going to be a near-term resolution of some 

incredibl\· difficult cmironmentaJ degradation problems.•· 
· -National Wild lift Fttkration 

Pruidmt,Jay Hair, 199}. 

"This agreement augments the NAITA by helping to 
ensure that the emironmental consequences for the 
border area of increased trade with Mexico will be affir
matively managed 10 secure a better emironment for 
the millions of American who live there, as well as their 
Mexican neighbors.~ 

- Clinton Admi11istratio11, l'llo11nnber 1993. 

NAITA Reality 
The Border En,ironment Cooperation Commission 

(BECC) and the ~onh American De\'elopment Bank 
(~ADBank) were created in a binational C .S.-'.\iexico 
agreement parallel to ~AITA to coordinate, and pro
,ide the funding for, border cleanup. The BECC "·as to 
assist iri developing border emironmental proposals and 
to certifr projects for ~AD Bank funding. As of mid-De• 
cem ber · 1995, the BECC had certified three border 
cleanup projecu a:nd is expected to consider seven oth
ers over the next few months. The ~ADBank was de• 
signed to pro,id,~ financing for projects through long
term loans and guarantees. ~ADBank has yet 10 fund a 
single projects. h is expected to adopt funding plans 
for the three BECCcenified projects in 1996. 

l" .S. go"ernment budget cuts and the Mexican e_co
nomic depression ha,·e limited the amount of funding 
available for these institutions, which some analysts 
thought had been underfunded from the beginning. The 
BECC had come under hea"y fire forwa\'ering on its com
mitment to emironmentaJ and public participation prin
ciples. In a boisterous public meeting in November 19?5, 
BECC adopted operating rules ¥.ith changes for which 
local residents, acti,ists and Members of Congress had 
pressured. ~AD Bank can only make loans and loan guar
antees ofBECCappro\'ed projects. Thus, the poorest com
munities most in need of water and other infrastructure 
projects cannot obtain ~ADBank funding, as BECC rul~s 
require a lender to prove its ability to pay back loans, m 
pan through user fees. 

The amount of funding necessary to adequately clean 
up the border area emironment and pro,ide infrastruc
ture to a\'oid future problems was a major point of con• 
tention during the 1993 ~AITA debate. The Sierra Club 



estimated that S20. 7 billion would be needed to deal 
"'ith border em.ironmental problems. The Clinton 
Administration ·s funding plan for border area cleanup 
was S8 billion, 60% less than the Sit>rra Club's estimate. 
The Administration plan was to be funded by state and 
local governments, external multilateral banks like the 
World Bank, l'.S. and Mexican federal funds, private 
in\'estment, and from the ~ADBank. 

Although this funding plan was at the core of ?\AFTA 
proponents' argument lhat NAFTA would clean up the 
border area, none of these funding sources are guaran-

'- teed. Since NArfA has been in effect, each funding 
source has faced problems that raise serious questions as 

to whether SS billion will ever be provided for cleanup. 
Ju well, the $8 billion cleanup plan had assumed a reduc
tion in the concentration of industry and human popu
lation in the border area and the opposite has occurred. 

Govemm~nt Budget Cuts 
R_educe Funds For Border Cleanup Projects 

The Clinton Administration's funding plan had the 
ES. and :Mexican governments each contributing S3.4 
bill ion: S2 billion from state and local go\'ern men ts and 
SI .4 from federal funding. Two years into :-.:AITA, it is 
unlikely that the full $3.4 billion will materialize from 
either country. The ~-lexican economic collapse after 
the December 1994 peso devaluation se\'erely under-

-, mines the Mexicanfederal, state and local go\·ernments 
ability to contribute to border cleanup. Be)'Ond contri

' · butions to BECC and :'\AD Bank, "we're not going to be 
; hitting up the Mexican government for anything else," 
'. stated ~ADBank credit analyst Sara Fon. L-.s. federal 
·. budget cuts also reduced border cleanup funding. For 
_ instance, the Agriculture Department's program for 

,:; colonia drinking water projects was cul by S6.3 million 
ii in 1¥.}6, do"n 25 percent, from S25 million in F\'95. 
{. A.lso, some members of Congress hope to reduce, or 

end, l'.S. contributions to :-.ADBank and BECC. 

NADBank Funding Problems 

Problems with "C.allahle Capital": In order to maintain 
a AAA bond rating, reliance on Mexican callable capital 
will be limited until Mexico impro\'eS their uedit rating, 

. likely reducing NADBank 's lending capacity from the ex

.· pected S3 billion to S 1. 725 billion. "Callable capital .. refers 
to financial instruments from the L'.S. and Mexican trea-
suries that can be traded for cash and are used to back up 
loans. "Investors are skeptical about Mexico's callable capi
tal," said ~AD Bank's spokesperson Lisa Roberts. 

Poor Communities Unable to Afford NADBank Loans: 
Since ~ADBank only administers loans and.loan guaran-

tees, not gi-ants, applicants must demonstrate a capacity 
to repay ~ADBank loans in order to receive financing. 
According to ~ADBank credit analyst Sara Fon, "'The 
abilit)" 10 pay back loans is the most important financial 
consideration for ~AD Bank." l-ser fees would be a pri
mary insirument in pa)ing for many ~ADBank projects. 
The inability to afford user fees seriously undermines the 
ability of poor communities, who for the same reasons 
ha\'e no access to pri\'ate financing, 10· ha\'e access to 
~ADBank funds for cleanup projern. 

Fund.iog Not Available for Non-Water Projects: The 
~ADBank is limited to funding only BECC<ertified 
projects. The BECC certification process focuses pre
dominantly on water projects, so essential emi.ronmen
tal and health impro\·ements in air quality, and natural 
resources and specie5 conservation and management 
projects are unlikely to be funded by the NADBank. 

World Rank Loans Reduced: A June 1994 Me>tic~ 
World Bank agreement to provide the border region with 
between S 1.5 and S2 billion for emironmental infrastruc
ture projects was changed following the December 1994 
peso de\'aluation. The largest of the loans, S368 million 
to fund the Northern Border Emironmental Project, 
was cm by S 160 million. The loans ha•,e been reduced in 
part because goods and senices are cheaper in Mexico 
since the de\'aluation, meaning ~Iexico and the Bank can 
accomplish the same \\ith less money, but also because 
Mexico wishes to avoid increasing its foreign debt. Mexico 
also is planning on scaling back a program to re loan World 
Bank money to Mexican Jocali ties. With interest rates fluc
tuating be tween 50 percent and 75 percent, localities sim
ply cannot afford the loans. 

Public Access Problems With the BECC 

Border ai-ea acthists and organizations have been frus
traled b\' BECC rules that allow BECC's board of direc
tors to hold discussions and make decisions behind 
closed doors, restrict public access to man)' documents, 
limit public participation in "open sessions," and omit 
from meeting minutes the commenl.S of directors on 
specific projects unless they formally request.that such 
comments be recorded. In a letter to Secretary of State 
Warren Christopher, Rep. Estaban Torres (D-CA.) said, 
"These procedural rules violate the spirit of openness 
upon which the BECC and NADBank were founded. 
The credibility ofBECC ... has also been put in jeopardy." 

l'nder public and congressional pressure, the BECC 
board of directors reached a unanimous decision to give 
special priority to projects that incorporate a large num
ber of sustainable de\'elopment criteria. Many border
area acthists found the BECC's adoption of sustainable 
development criteria to be a sign of the BECC's "'illing
ness to include public participation. 
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City-by-City Summary of Water Quality 
Two Years After NAFTA 

Juarez, Chihuahua/El Paso, Texas 
T"'°·o years after \'AFTA, there still is no treatment fa. 

cilil)· in Juarez. Six open canals still carry "black waters" 
containing run-off from the cit)"s 350 factories and raw 
sewage, which is dumped into the Rio Grande at a rate of 
55 million gallons dailr. After ~AFTA, the Rio Grande 
remains so polluted by human fecal matter in this area 
that skin contact threatens exposure to cholera and hepa
titis and dysentery-causing organisms. This untreated 
water is still used for irrigation, threatening ~.fexican farm
ers and consumers on both sides of lhe border. Construc
tion of a $72.2 million sewage ITeaunent plant for Juarez, 
planned before NAFTA, halted in its earliest stages early 
1995 when the Mexican economy collapsed. A proposal 
for NADBank funds for a Juarez wastewater plant was 
postponed because Juarez can not demonstrate to the 
BECC that it can pay back a loan. 

Nuevo Laredo/Laredo, Texas 
Two years in to !'\AFTA, at :-.:ue-.·o Lu-edo, a city of220,000, 

about 70 percent of toilets flush directly into the Rio Grande. 
!1-o sewage ireaanent facility exists for the city. At thisjW1c
rure of the ri\'er, over 24 million gallons of raw sewage is 
dumped daily. The threat of this sewage dumping became 
deadly clear in August 1994, when a l ~}·ear-old Laredo boy 
died from a brain infection caused by an amoeba common 
to W\treated water after s-,,,imming in the river. After delays, 
consn-uction finally began on a 31 million gallon/ day '.\: ue,..o 
UU"edowaste~-ater treatment plant planned before :'\A.FIA 
by the In ternational Boundary and Water Commission 
(IBWC). The project was being financed jointly by the l"nited 
States and Mexico, but has been halted as of March 1995 
because the '.'\uC\'O uredo municipal authorities cannot pay 
the final 10 percent. 

Nogales, Sonora/Nogales, Arizona 
Two years after ~AFTA, the C\\in cities of \'ogales still 

are plagued by the hea,ily con taminated :--iogales Wash , 
a channel roiling with toxics and raw human sewage O_ow
ing through the downto~n areas of!'-:ogales, Sonora, and 
Nogales, Arizona. There still is no effective water treat• 
ment for the industrial and residential waste of Nogales, 
Sonora, population 400,000. In 1995, fecal coliform le\'• 
els were often above Arizona standards, often by as much 
as 20 times. The International Boundary and Water Com· 
mission decided to begin a groundwater monitoring 
project in the area which has faced several delays. 

California/Baja California 
The ~ew River still has the ignominious di•stinction 

of being the dirtiest C.S. river, with a daily flow at the 
border of 20 to 25 million gallons of partially treated 
domestic and industrial wastewater and about 3 million 

gallons of uritreated industrial wastewater. "The ~ew 
Ri\'er is a ti me born b waiting to explode on both sides of 
the border,''-said Dr. Lee Cottrell, former health officer 
for Imperial County, California. Previous monitoring 
repons sho,\ing high le,·els ufDDT, PCB, chloroform. 
thichloroethane, toluene and xylene and fecal coliform 
Je,·els se,·eral thousand percent higher than the level 
considered potentially fai.al to humans. Warnings are 
posted to a\'Oid bodily contact with the water. In 1994 
and 1995, the t: .S. EPA pro,ided new funds for the "~ew 
Ri,·er Project," an attempt to update facilities and deter• 
min·~ additional needs, which predated l'\AFTA In late 
1995. the IBWC decided to start planning a new treat
ment plant in Mexicali. Mostly U.S. funds are planned 
for the project. With other Mexican go"ernment fund· 
ing unavailable, the required Mexican government con• 
tribution is being sought through the NADBank. The 
project is hiring an engineering firm to design a plan 
for treatment needs. This v.ill take about a year to com• 
plete. EPA marked $5 million in 1995 for emerge~cy 
quick fixes 10 fund more monitoring sites and 11 quick
fix projects, \\ith S47.5 million allotted by Congress to 
the IBWC. in part for Mexicali wastewaler treatment. 

Tijuana, Baja California/San Diego, California 
The Tijuana sewage system was buill for 17 million 

gal Ions per day of sewage. A,·erage 1995 sewage prod uc
tion was 35 to 40 million gallons per day. Two years af• 
ter :SAFTA, Mexican and t·.s. coastal residenu in the 
Tijuana and San Diego areas are exposed to untre~ted 
water with California's southernmost beaches conunu
al!,· closed. 1995 California EPA data show daily release 
of

0

25 million gallons of undisinfected wastewater and 
panially treated sewage, and 2 to 3 million gallons of 
raw sewage, into the Pacific six miles south of the bor
der. Tijuana waste-water and storm-water systems are 
combined, so industrial waste, laden with lead and pes
ticide residues, flows in the sewage system. 

An International Wastewater Treatment Plant, agreed 
to in 1990 b\' Presidents Bush and Salinas, is being con
structed just inside the l'.S. border to treat water for 
bacteria from residential sewage, but not for industrial 
toxics or pesticides. Construction is scheduled for 
completion in June 1988. The plant's design has come 
under challenge and it is unclear if the water that the 
plant will release \\ill meet EPA guidelines, will be reus• 
able in the arid region or v.ill be discharged partially 
treated into the Pacific. Plant cost is about $379 million 
and contributions from both t;.S. and ~exican govern• 
menu are expected to fall short of the full cost of the 
plant. The 1.· .S. Congress was asked for S27 4 million for 
the project, but granted S239 million, lea,ing a short· 
fall of S35 million. In 1991, the t:.S. Congress gave 

. Mexico a S16 million loan to fund the Mexican contri
bution to the project. With the lower peso exchange 
rate, Mexico's capacity to put S16 million toward the 
project now is in doubl. 



City•by-City Summary of Air Quality 
Two Years After NAFTA 

Juarez, Chihuahua/ El Paso, Texas 
Two ,·ears after ~AITA passage, the most serious air 

polluti~n problems along the l' .S.-Mexico border exist 
at Juarez-El Paso. In 1995, El Paso regularly exceeded 
EPA standards for carbon monoxide, ozone, and par• 
ticulate matter (PM10), three of six criteria pollutants 
for determining a Clean Air Act "non-attainment'' area. 
Maquila emissions, coal-fired brick factories, burning 
rubbish and dust from unpaved roads comprise the ex
tremely high level of dangerous particulate matter in 
the air. An ozone haze hangs over Juarez and El Paso 
much of the vear caused by emissions reacting with sun
light. Since NAITA went into effect, the ozone levels in 
El Paso have steadily increased from 58% of the days 
each year ha\ing unhealthy ozone le\'els in 1992, to 67% 
in 1994, and 75% for the first 11 months of 1995. The 
1.: .S. EPA agreed with Mexko to jointly monitor air qual
ity in the region, but part of the agreement is not to 
release the data the\' record. Four continuous air moni• 
toring stations ex.istin Juarez and in El Paso. 

The Lower Rio Grande Valley 
With a historically small population and proximity 

to a southeastern Gulf of Mexico breeze, the Lower Rio 
Grande Valier has not had to be concerned \\ith air 
quality until r

0

ecently. In 1994, two air monitoring sites 
were installed in Brov.nS\ille to sample for deadly car
bon monoxide and for sulfur dioxide (cause ofacid rain) 
and \'olatile Organic Compounds, which are cancer
causing agents. The state go\'er~ments of Te~a_s and 
Tamaulipas (home to Lower Rio Grande C1t1es of 
Matamoros Remosa and further upstream Laredo) are 
"':orking co~pe~ati\'ely on air quali~· monit~ring, tha~ks 
in part to earlier World Bank funding. Mex_1ca~ officials 
were to submit a proposal for further momtonng fund
ing to the World Bank, but have been delayed. 

Nogales, Sonora/ Nogales, Arizona 
T"·o,·ears after ~AFTA, air pollution is a seriom pub

lic heal~h prc,blem in this, the most-populact>d pan of 
the Arizona-Sonora oorder. Residents complain of burn• 
ing eyes and that a smokey haze, caused _b~· th~ high 
concentration of maqui!as, hangs O\'er the ctUes. ~earb:· 
Santa Cruz. Ariiona, (also in ~ogales County) had 199:> 
particulate matter counts almost as high as El Paso. Ari• 
zona started a one-year study of the air on both sides of 
the border in the Nogales region in April 1994, the re• 
suits of which are not yet released. EPA funded tl,e 
S250,000 monitoring project, which was deemed neces
sarv because of the high incidence of multiple myeloma, 
a t),>e of cancer, and of Lupus in the Nogales region . In 
April 1995, when the spe.:ial testing program_ was com
pleted.just one monitori~g statio~ on each side of the 
border continued measuring paruculate matter, PMl 0, 
but no other pollutants, such as ozone, sulfur d ioxide 
or carbon monoxide. 

· Tijuana, Baja/San Diego, California 
Tijuana, and San Diego, challenge Juarez/ El Paso for 
the most polluted border air, \\ith San Diego ci_ted as a 
1995 non-attainment zone for carbon monoxide and 
ozone under the Clean Air Act. Most pollution comes 
from automobiles in both countries and the Tijuana 
maquiladoras. Two years after !'\AITA passage, \'ery little 
air quality data are even a\'ailable for t~e ar~a or nearby 
Mexicali/ Calexico, much Jess amehorauon efforts. 
There has been some cooperation between l".S. and 
'.\1exican officials "ith air monitoring stations. Ho\\'e\'er, 
in April 1995, there were only two fully functioning s~
tiom in Tijuana, one in Calexico, and a proposed fac1l
itv in '.\foxicali. Although California EP:\ says a net\,·ork 
of four lo six full nations are needed, it is uncertain 
when an\' additions could be made because of L' .S. hl)d· 
ge1 con~erns and the '.\.texican e~ono~ic depression. 
Lotal officials suggest that area air proJeCts s_hould _fo
cus on reducing waiting time for border crossing which 
is no"' a large factor in area air problems. 
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Chapter 1 

Booming Maquiladora Border Free Trade Zone 

Promise 
"In the absence of NAFTA, the continuation of 

the maquiladora program is likely to result in in
creasing population and industrial growth rates 
along the U.S.-Mexico border."1 NAFTA will re• 

move the current artificial incentives which have 
intensified uwestment along the border through 
the maquladora program. Without NAFTA, It is 
more likely that intense border investment will 
continue, with the attendant adverse environmen
tal consequences for the border region. 

-Clinton Administration, 
November 19932 

Reality 

Contrary to the promise, since NAFTA, the 

problems have increased. NAFTA has caused a 
jump in industrial acUvity in the Mexican border 
zone and a 20 percent increase in maqu!ladora 
workers without appreciable improvements in in
dustrial waste or human health infrastructure. 
Many communities still tack both access to water 

and sewage systems. Some border infra-struc• 
ture and cleanup projects that predated NAFTA 
now have been halted with the Mexican economy 

reeling and NAFTA's spotlight dimmed. 

s hortly before the ~AFTA , ·o te , the l".S. 
Go,·ernment Accounting Office (GAO) 
conducted a site inspection of six n ew l".S.

owned maquiladora plants !o,cated along the l'. .S.-~exi
can border. As documented in the August 2, 1992 study, 
U.S.-Mtxiro Trad,: A.sstss~nt of Mnico's EnviromnLntal 
Controls Jo,- NnP Companies, not one of the L1 .S. compa
nies had filed an environ men ta1 impact appraisal as then 
required by Mexican law. According to the report, a fed• 
eraJ environment.al official in the Mexican go\'ernment 
stated that the lack of compliance is widespread and not 
confined to U.S. majori~wned maquiladoras.7 

Another GAO report published November 1993 in
vestigated the work emironment at eight l:.S.-o"'ned 
maquiladora auto parts plants. The specific ,iolations 
are detailed in a 1995 ln\'eslor Responsibility Research 
Cen 1er repon. "GAO-s consultants in the study obser\'ed 
'var~ing degrees of hazards in four areas: ergonomic, 
safety. physical and chemical.· The consultants said that 
'some of these hazards were serious, ahhough none pre• 
sented an imminent danger to the workers' li\'eS or 
health.· l'.S. Occupational Safety and Health Adminis
tralion officials said the types of hazards obsen-ed are 
present in some l '.S. auto parts as well, said GAO. 

·•'.\fost of the maquiladora plants Jacked se\'en of the 
10 hazard-specific u aining programs GAO's consultants 
felt necessary. Only one of the eight plants had a com
plete hazard communication program ... The consult• 
ants said the most serious hazard obser\'ed at all eight 
plants •in\'Ol\'ed workers' exposure to hot, mo,ing or 
sharp machine parts because oflack ofpro1ecti\'e guard· 
ing.' Six plants had inadequate (or inadequately 
marked) exits, or doors blocked hr materials and carts ... M 

·Generally, said the study, ' the plants did not have the 
specific programs to identif)' and monitor the levels of 
contaminates to which the workers may be exposed.· "8 

Background on the Maqu/ladora Zone 
A U.S.-Mexico border free trade zone running from the border 20 kilometers Into Mexico was established 

In 1965 under the Border Industrialization Project, and through a series of adjustments to U.S. and Mexican 
tariff and tax rules. 3 In 1972, the 20 kilometer zone restrictions were relaxed so that maquiladoras could 
operate throughout Mexico, except for several large industrial areas. 4 Under the program, corporations could 
locate factories in the zone and send products manufactured there Into the United States with tariffs charged 
only on the value added to the product in the zone.5 Thus, U.S. companies could send auto or electronics 
parts to Mexico to be assembled by low-wage workers, and then send the finished product back into the 
United States paying duties only on the labor value added to the parts. 

Hundreds of industrial facilities, including those producing or using lethal toxics. filled a region which did 
not have even the most basic industrial waste or human sewage capacities. 6 The limited environmental and 
health laws on the books were not well enforced, allowing relocating companies to avoid environmental and 
worker safety compliance costs by simply dumping their industrial waste into rivers and on the ground. 
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: Such lax enforcement prO\ided a special lure for the 
most polluting and dangerous industries. Included was 
the electronics assembl)' industry, which uses highly toxic 
solvents and has a large presence throughout the border 
region, especial))' in Tijuana and ~atamoros. Similar)~-. 
yi.lifornia 's furniture industry, painting and other chemi• 
ca)-related industries have relocated to the maquila zone 
to avoid the Vnited S~tes· and especially California's 
environmental laws. Hea\'~' metal smelting plants, such 
as those processing lead, shipped operations into the 
maquila zone from throughout the L1nited States. 

With NArI'A, "[M)aquiladora devel

opment will tend to be dispersed away 

f from the border area to other parts of 

Mexico, thus redu_cing its impact on 

the border area ... If NAFI'A is not 

impl.emented, incentives will continue 

under the maquiladoras to locate 

facilities in the border areas, thus 

' 

.. 

exacerbating environmental pressures 

on the border, such as loss of habitat, 

adverse impacts tg endangered and 

threatened species, and reductions in 

groundwater levels. " 

-Clinton Administration, 
XAFTA &port 011 Environmental l!.suts, 

Novtmwr 19939 

Besides the threat posed to the border emironment 
and public h~allh b)' industrial pollution, rapid and un• 
regulated industrialization along the border caused a 
population explosion in a region without basic public 
health infrastrucmre such as housing, residential sew
age and water and electrical senice. The presence of 
'the maquila plants caused the border area population 
to nearly double; about six million Mexican families 
fr.om the interior relocated to the border during the 
l 980's in search of maquila factorrjobs.1 O From :,,;ue\'o 
Laredo to the Gulf of ~exico, the population doubled 
from 1.5 million in 1985 to 3 million in 1993.11 

Maquiladora facilities in ~lexico experienced enor• 
mous growth in the l 980s follov.ing Mexican currency 
de\'aluaµons. During the period 1983-88, the number 
of maquiladora jobs grew b)' an a\'erage of 19. 7 percent 
annuaJly.12 The number of Mexican workers employed 

.f • NAFTA'I SrolcM PromlH•: TM Border S.tr•y•d 

b\' the maquiladora industn· rocketed from 127,000 in 
1982 to 430,000 by the end ~f 1988.13 

This population explosion O\'erwhelmed an already 
inadequate public infrastructure in communities along 
the border from Matamoros to Tijuana. ~eighborhoods 
knO\m as "colonias" sprang up in all of the maquila fac• 
ton· areas where basic necessities such as running wa
ter: drainage and sewage systems, roads, bridges. elec• 
tricity, schools and hospitals were not pro,ided, much 
less housing (see sidebar on page). 

NAFTA Promise: NAFTA WIii Reverse 
Concentration of Industry and Popula
tion Along the U.S.Afex/can Border 

O ne of the core pro-NAFTA argumenu was that 
NAITA would improve the environment and public 
health along the U.S.-Mex.ico border. Under NAITA, 
industrial development was supposed to be dispersed 
throughout Mexico, reducing the enormous emiron
mental and health pressures on the border region, thus 
alle,iating the problem ofindustrial waste accumulation 
and the lack of public infrastructure to support a greatly 
expanding population. 

The notion that ;\AITA would disperse border in
dustry became the mantra of corporations supporting 
:--.:AITA. for instance, Calman Cohen , of the Emergenc~· 
Committee for American Trade, a pro-:,-.!AITA lobb~ing 
group comprised oflarge C.S. corporations, pledged to 
Congress that SAFTA 11Jould reverst tht ronuntratio11 of 
mnquila facilitits. In 1993 testimony before the House 
Foreign Affairs Committee he claimed: 

"In a sense, what is occurring on the border area is 
an aberration, rather than emblematic of what will 
occur under :--:AITA ... Many of those facilities that 
are close to the border that are described are ones 
that would be eliminated under :--.:AFTA. Those were 
not set up for, in many cases or almost in all cases, for 
sale of products in ~exico, but for the use of of low
wage workers to put together parts and 
components ... So for thost who art tr:,·ing to say that uie 
u•ill m mort farilitits surh as those on tht bordn; I say it is 
180 degrtts the other way. Thost are the farilitits that will 
bt tliminattd. ~O 

This promise of border deindustrialization was ech
oed by the Clinton Administration in its November, 1993 
report, Tht NAFTA: Rtp()Tt on Environmental Issues. In this 
document, the Administration promised that the eco
nomic changes that would come from NAFTA would 
"disperse industrial de\'elopment away from the already 
stressed border area of Mexico ... Without 1'AFTA, it is 
more likely that intense border in\'estment \\ill continue, 
\\ith the auendant ad\'erse emironmenlal consequences 
for the border region."21 

In the report, the Administration made a number of 
specific assurances of improvements in public health. 
air and water, and area \\ildlife, as well as a reduction in 



t Clinton Administration Promises: NAFTA 
· Will Reduce Border Maqullas, Improve 

Public Health and the Environment 
Before the NAFTA vote, the Clinton "dministralion predicted 

· dire pubtic health outcomes tt border area development continued 
~- as it had pre-NAFTA. Per the Administration, with NAFTA. "the mix 
~ of border and interior lndustry growth shoukf tend to keep up with 

the need for new jobs tor border populations and keep migration 
· down from the interior, due to employment opportunities closer to 

other urban centers.•14 

, Public HN/th: Withoul NAFTA, "(i)t can be presumed that addi• 
1ional development will continue to take place on the Mexican side 
of lhe border ..• Without NAFTA, 1he key infectious diseases would 

~ continue to be major problems at the same ncidence levels, par-
~ ticularty Hepatitis A, tuberculosis and the diarrheal diseases. Dete
. riorating sanitation/water supplies could resuh in cholera outbreaks 
In border communities which, thus far, have not occurred ... accidents 
and chronic diseases would increase slowly with the population 
increase and the absence of resources for effective prevention 
campaigns."1 Sffmrdous waste: Without NAFT A, "the continua
tion of the maquiladora program is likely to resuH in increasing in
dustrial activity in the border area, with associated growth in gen
eration of hazardous waste .•16 
Non-hazardous Waste: "ll)mplementation of The NAFT A may re

.: duce the growth of waste along the U.S.•Mexico border by decreas· 
'. ing incentives lor industries and populations to locate along the 
, border ... ln the absence of NAFTA, the continuation of the 
~ maquiladora program is likely to result in increasing population and 
· industrial growth rates along the U.S.-Mexico border:17 

• Air Quality: "Without NAFT A, the continuation of the maquiladora 
· program is likely to result in more rapid growth in air emissions in 
the border region, since incentives will be maintained for compa-

• nies to build laciltties near the U.S.•Mexican border. Such facllmes 
:, are likely to be associated with further population increases. which 
,: will, in t um, contribute additional sources of air pollution in the form 

ol motor vehicle emissions and pollution from residential heating 
fuels.•1 B 
Water Oualfty 1nd Supply: 'Without NAFTA, the United States 
and Mexico may have difficulty sustaining their current level of co
operation in projects designed to maintain water quality ... Moreover, 
il the absence of NAFTA, incentives for companies to locate facili· 
ties in the border region will continue, resulting in additional strains 

. on already scarce water sources.•19 
· ·; These promises are worth noting, first, because ~Y show that 

promised improvements in border health and the environment re
quire that NAFTAdisperse maquila development and second, thes. 
promls.1 1peclfically reveal Utt Clinton Admlnf str1tion •• con
clusion that an lncre1s. In Industrial concentration would hive 
a devastating Impact on public htaffh ind tM environment 
1long tht border. 

hazardous and non•hazardous waste, which would oc• 
cur as a result of ~AITA reducing industrial concentra• 
tion along the border. 22 

These promises are worth noting, first, because lhey 
sho\\' I.hat promised imprO\·ements in border health and 
the emironment require that ~AFTA disperse maquila 
de\'elopment and second, thest promises ,Ptdjimlly rr
wol tht Qinton Administration 1 condiuion that on increase 
in inawtriol C011M1tration would how a thvanating impad 
cm public h«:lth and tlu fflW'Cfflffltnl along tht bordtr. 

NAFTA Reality: Border Industrializa
tion, Maqullas and Associated Envi
ronmental and Health Problems In
crease, Not Decline After NAFTA 

•Everybody I'd talked to had predicted that with 
NAFTA. the maquiladora Industry would disap
pear,· said Miguel A. Conchas, the president of 
the Laredo Chamber of Commerce. •sut It tums 
out in the second year of NAFTA, wfth the peso 
devaluation, they're going strong. -23 

~ Parly two years in to ~AFrA. the pact has no, slowed 
the industrialization of the border. Instead, the region 
is experiencing more growth, without appreciable im
pro\'ement in social or emironment.al infrastructure. 

The number of Mexican maquiladora workers rose 
more than 20 percent in the first 21 months of:--:AFTA, 
from 546,588 in December 1993 to 689,420 at the end 
of September 1995.24 As of the summer of 1995, more 
1.han 85 percent of these workers were employed in a 
one of the six Mexican states which border the l'nited 
States: Baja California Norte, Sonor~, Chihuaha, 
Coahulla, :'\one Leon, and Tamaulipas.2.:> 

"The industry really went 

through a hiatus of three c,r four 
years of relative fla,t growth ... 
Now we've had 10 months of 

not only a lot of inquiries, but 

tremendous commitments. "26 

-Donald Michie, 
NAFTA Vnituns, lnc.,]unl 1995, 

The increase in maquiladora employment began 
before the peso de\'aluation. According to Lucinda 
Vargas, an economist with the t.1 .S. Federal Reserve, 
maquiladora emplo)ment grew 5.6 percent duringJanu• 
ary-August 1994 compared with the same period in 1993. 
Emplo~ment growth in the border area was clearly grow• 
ing faster than in I.he interior.27 In all of 1994, SEC?FI, 
Mexico's Commerce Ministry, approved 258 perm1~ to 
C .S., Mexican and other companies to operate maqu1las 
lhroughout Mexico.28 In just the first five months of 
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·.!:. 
1995, SECOFI had appro,·ed 174 such pennits_291n the 
period from January to No,·ember, 1995, nearly 400 new 
maquiladora facilities opened.30'The indumy really 
went through a hiatus of three or four years of relati\'e 
flat growth,"said Donald Michie, who heads the El Paso, 
Texas maquiladora consulting firm :'l,;AfTA \'entures, 
Inc. "~ow we've had 10 months of not only a lot of in
quiries, but tremendous commiunents,fl he said in the 
late spring of 1995. 31 

Jt is estimated that in the Mexican state of Baja Cali
. fornia Norte, in the cities of Ensenada, Tecate and es-. 
· pecially Tijuana and Mexicali, a company either arri\'es 
-or expands at the rate of more than one a week. 32 'This 

. is the fastest growth in the country," said Carlos 
;;, Fernandez R1,iz, secrewyofeconomic development for 
·. Baja California Norte.33 

Companies like Sanyo, Sony, Hasbro, Daewoo and 
others are adding capacity to increase production of 
televisions, toys, medical equipment and electronic com
ponents. 34 

l\'ot surprisingly, maquiladora exports to the l.'nited 
States in the first five months of 1995 ...,.ere up 20 per
cent from the same period in 1994.35 Maquilas now cre
ate more than 33 percent of '.l.:fexico's manufacturing 
output. The maquila industry is now second (behind 

t petroleum) as the nation's largest generator of foreign 
· currency. 36 

; NAFTA Incentives for Maquila Growth 
$1 

!\'AFTA's prO\isions were more focussed on in\'est
ment rules than on traqitional tr.a.de issues such as Jo...,·
ering tariffs and quotas.'While ~AFTA's a\'erage 10 per

, cent tariff cut did not benefit firms operating under the 
. · maquila zone's special reduced tariffs, :--AFT A's new 
:\ investment protections certainly did. ~AFI.-1.'s passage 
-t spurred increased foreign investment in the maquila 

growth among l' .S. manufacturers looking for cheap 
labor and weaker enforcement of labor and emiron
men ta! standards by pro\iding l" .S. manufacturers \\i th 
new im·estment protections. Indeed, ~AFTA provisions 
guarantee indemnification in the e\'enl property is be
ing nalionalized.37 "S:AFTA provides for certainty for 
investors " said Raul Uneaga•Trani, commercial coun
selor to the Mexican Etiibassy's NAFTA office. 'There is 
a guarantee that your investments are secured." l!nder 

>NAFTA, Mexico provides national treatment to im-es
r tors from the United States and Canada, treatment equal 
to that enjoyed by domestic investors under the corre
sponding Mexican law.38 Furthe:, ~~~·s dispute ~eso
lution system provides prospecu\'e t.: .S. m,·estors ...,,th a 
means to a,·oid the difficult Mexican court system, and 
still ha\·e a venue for adjudication of commercial dis
putes. 39 As well, Jl,;AITA's investment tules greatly con
strain anv local control o,·er regulation of foreign in
vestmen~.40 

Moreo\'er, as NAFTA critics had predicted, to best 
exploit KAFTA's new investment protections, ES. in-

,·estors r"!eded to Sta\' near the Mexican border. ~lost 
importantly, poor tra~sponation infrastructure llithin 
Mexico deters setting up manufacturing facilities in the 
interior when the largest market of the products is ex
port to the l'nited Statl!s. By 

NAFTA Promotes Trans-shlpment1 Border 
Investment by Non-NAFTA Countries 

New factories from other countries are also coming to lhe bor
der post NAFTA, adding to the concentration. Non U.S. or Cana
dian manufacturers who do not qualify for NAFTA's investment 
guarantees are still able to gain special access to lhe U.S. martet 
through NAFTA. By producing in Mexico, foreign companies es· 
tablish an expor1 platform into the United States wilh lower tariffs 
and quotas. Transportation problems in Mexico's interior draw these 
iwestors to the maquila border zone. Japanese and Korean com• 
panies like Sanyo. Daewoo and Sony have developed facilities in 
the Tijuana area since NAFTA.41 

Shor1Iy after the NAFTA passed, the Joumal of Commerce re• 
ported on the surge in investment in the maquiladora region by 
Asian textile and apparel manufacturers who regularly fi!led their 
U.S. impor1 quotas. By sending goods through the maquiladora 
zone, these firms could transflip additional goods into the United 
States above their quotas. For example, early in 1995, the Mexi
can ambassador to Indonesia met with Indonesian teKlile eKpOrt· 
ers 10 encourage them to use his country as a stepping stone into 
the U.S. market "You could export batik cloth, for instance, and we 
will tailor It and export It to the United States as Mexican products," 
Jorge Palacios told a Jakarta meeting of Indonesian companies in 
early199S.42 · 

locating near the border, factories ha,·e almost immedi• 
ate access to t:.S. highways and railways for importing 
parts to their Mexican factories and exporting assembled 
goods to the l'.S, consumer market. In addition, many 
Xonh American maquila factory managers want to live 
on the ES. side of the border and commute.43 

Peso Devaluation After NAFTA Further 
Slashes Maqulls Worker Wages 

After one year of moderate post-~AFIA maquila in
dustrialization growth, the major December 1994 peso 
de,·aluation made setting up a maquila factory e\·en 
more lucrative. Maquila wages are paid in pesos, while 
earnings are made in dollars. Thus, the devaluation cre
ated an immediate boost in profits for foreign maquila 
investors. 

Measured in dollars, the overall hourly labor cost, 
including benefits, in the Mexican maquiladora indus
try dropped from S2.61 in 1994 to S l. 80 in 1995.44 Some 
maquila factories grabbed headlines for their "generos
ity'' by ghing workers a 4 to 10 percent pay raise, while 
the real ,·alue of the workers' wages had fa.lien 50 per
cent. Thus, Zenith, which employs 18,000 workers in 
fo-e Mexican plants, expects to save "tens of millions of 
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dollars" in lower manl_!facturing costs in 1995 dut' u, 
the peso de,·aluation.4:> 
/ Meanwhile, the so-called "peso crisis" has nov.- becoint< 
the new peso realitr, A June, 1995 Ciemex•WEFA fore• 

cast projected that the buying power of Mexican work
ers will not return to 1994 le\'e)s in this century. 47 Thus, 
l6oking into the future, it is the post-de\'aluation ex· 
change rate that must be used to p redict the rate of 
maquila de\'elopment and its related environmental 
impacts. After slirung from 3.1 pesos to the dollar when 
NAITA was passed, to 3.5 pesos to the dollar in Decem• 
ber 1994, the peso plummeted even further to 6.2 pe
sos to the dollar by January 1995. The rate settled at 
about 6 pesos for several months, fell again, settling at 
around 7 to I and then early November 1995, sunk to 
an aJl-time low of 8 to 1 before settling at 7:4 in mid 
December.48 Some economists now !ill)' that this ex
change rate, or one more devalued, more accurately 
reflects the comparative \'alue of the two currencies, and 
that the peso was maintained at a falsely inflated level 
for reasons of the Mexican government's domestic and 
international political image. 

' ~-

A]une, 1995 Ciemex-VIF.FA/ore-

cast projected that the buying power 

of Mexican workers will not return 

to 1994 levels in this century. 46 

Post-NAFTA Border Industrialization: 
Transforming to Full-Line Manufacturing 
! The combination of !\AITA, the peso de\·alualion 
~ d gen eral industry trends is changing the nature of 
the maquiladora industry from assembly plants pre• 
NAFTA to full fledged manufacturing facilities post• 
NAFTA. "The maquiladora program will not be affected 
by NAITA and will continue to operate under the flex
ibility provided by the agTeement," according to .Maria 
Telles-McGeagh, Direct0rofthe Border Research insti
tute of New Mexico State l.'ni\'ersity in Las Cruces. "It 
will be transformed into another kind of animal, and it 
will do so because of the options open to it. ,,4g '"The 
business has changed. It's no longer just assembly. h 's 
truly evohing into manufacturing and d istribution," 
noted Sean Doyle, a San Diego consultant lo com~a
niesconsidering operations in Tijuana and Mexacali.00 

"Forget the name maquiladora," said Carlos Fernandez 
Ruiz secretar\' of economic de\lelopment for the state 
of B~ja Califo'mia ?-,;orte. "lt will become ~ational in
dustrial exportation."=>1 Raul Cneaga-Tram, commer
cial counselor to the Mexican embassy's ~AITA office 
agTees. "More and more, maquiladoras are becoming 
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comple1' i.udw.lrial fadlitie-s," he said.52 

"Fmgct tlu: name maquiladora ... It 
will becom.e national industrial 

exportation. ''53 

-C,,,/u, fm,a~dn. Roi,. 

Sm tlar; of Ea,n omir Drvtlop~nt for Baja 
California ,\'oru. 

According to Mike Patten, Editor of the maquiladora 
industry trade journal, Twin Plant NwJ, another change 
in the maquiladora industry is the "a-end toward large 
multinationals. Generally speaking, the smaller 15-30 
person shop is being replaced by the larger multina
tionals," he said. 54 According to Pat!en these new larger 
plants "are the best in the world".5:> 

"More and more, maquiladoras 

a~e becoming compkte industrial 

facilities. "56 

-Raul Ort,gn-Trani, commerrial conselor to th, 

Mexiran Embassy. 

While the scheduled elimination of the taX benefils 
of the actual maquiladora program at the end of the 
decade is well known to \he companies that are currently 
opening and expanding maquiladora operations, the 
usafety" pro,idecl by ~AFTA's investment rules and the 
n e,.- reality of a cie\'alued peso are the real attractions of 
the maquilac.lora zont: to large multinational firms. Sim• 
ply, in \'es1men1 in \ 1exico along the border under 
~AITA ensures ch<'ap production v.ith secure in"est• 
mem and eltS)' access \0 the V .S. consumer market. 

Emerson·s Electric Company's motor di,ision oper• 
ates several maquiladoras in Mexico. "We would still 
continue to build even if there-was not a maquiladora 
program because you can build the motors cheaper 
down there," says company 5P.okesperson Tom Wade, 
who is based in Laredo Texas.65 

U.S.-Mexlco Border Environment 
and Health Worsen 

~AITA has spurred uncontrolled industrial growth in 
the border region , bringing a 20% increase in popula
tion v.ithout appreciable inprovements in industrial waste 
and human health infrastructure. Many communities still 
Jack both access to water and sewage systems. In some 
cases border infrastructure and cleanup projects that 
predated ~AITA now h a\'e been halted v.ith !\AFTA's 
spotlight rummed and the Mexican economy reeling. 

According to Mexican Foreign Secretary J ose Angel 
Gurria, Mexico has put on hold participation in border 



emironmental projects because the economic crisis has 
led to a nearly 10 percent cut in the ~fexican federal 
budget.66 For instance a planned project to install gas
burning furnaces in maquila brick-making factories has 
been halted. This means those fanories will continue 

;. , their current practice of burning o_Id tires as fuel-a 
~ major source of border pc,llutants.6 1 

?",;AITA promoters' promises that ~AFTA would cre
ate resources for en,ironmental enforcement and 
cleanup have not been meL ~early rwo years into NAFIA, 
the limited promises for emironmenw impro"ements 
made to sell NAITA largely have been broken. 

Many of the Jong list of new efforts in enforcement 
and cleanup pledged as a condition of NAFTA passage 

, were either abandoned before they were initiated, or 
."- are now halted in their early stages.68 A major sewage 
' treatment project in Laredo has been halted because 

the Mexican government has discontinued its financial 
contribution to the joint projecu.69 (See chapter 4 for 
more in canceled water treatment projects.) Meanwhile, 
in the L'nited States, the Republican-controlled Con• 
gress has been cutting the funding of cmironmental 
projects that directly impact the health and safety of the 
l1.S. border environmental communities. 

Pete Emerson, an economist .,..;th the Emironmen
tal Defense Fund (which supported :-.:AFTA) uied to 

~ 
find out how much would be spent on environmental 
protection during meetings with go,·ernment officials 

(_ in Mexico City in the spring of 1995, "I couldn't get an 
answer," he told a reporter for Cox news. 70 

'When Dick Camp of the Border Ecoloro· Project asked 
Mexican· officials how much money would be a,·ailable 
for the Mexican government to spend on environmen
tal protection after the peso collapse, he said he was 
told "there's zilch."71 

Acr.ording to Jose Luis Samaniego, a top official at 
the Mexican federal emironmental protection minis
try, inflation is expected to cut in half the value of 
Mexico's emironmenial protection budget, since most 
of the equipment used for environment.al cleanup needs 
to be imponed.72 

As well, contributions to state and local budgets by 
the Mexican federal government have been drastically 
reduced. According to a recent report by a Mexican 
opposition political party released earlier this year, at 
least four states risk going bankrupt.73 For instance, the 
Mexican federal government has cut its contribution to 
Ciudad Juarez's city budget by 80 percent as part of iLS 
economic crisis plan.74 

Hazardous Industry Waste 

According to a 1995 report, maquila plants generate approxi
mately 164 tons of hazardous waste each day.57 Most of this waste 
should have been returned to the United States for proper disposal 
under a 1983 environmental treaty between .the two countries, 
known as the La Paz Agreement. As a signaler of the La Paz Agree
ment, the Untted States shares in the responsibility to ensure that 
maquiladora waste is returned the United States for treatment.SB 
Of the daily 164 tons of hazardous waste generated by maquila 
plants, approximately ninety tons were returned to the United 
States.59 Thirty tons are disposed of in Mexico under national pro
grams and forty four tons are : •fJ8ccounted for:60 On an annual 
basis, this would cumulate to aoout 50,000 tons of hazardous waste 
each year, 14,000 tons of which is unaccounted for. Furthermore, 
in 1993, SECOFI reported that 98 percent of maquila factories lack 
treatment systems for their wastewater.61 Much of this waste is 
not properly disposed of, or accounted for, but most likely winds up 
in local municipal landfills and dumped down the drain contaminat
ing area water and soil. 

Of the hazardous waste exported from Mexico to the United 
States in 1994, the first year of NAFTA, 95 percent came from one 
oi !tie six Mexican border states or Baja California Sur.62 Almost 
70 percent of the waste transported legally to !tie United States 
was disposed of in Arkansas, Arizona, California or Texas.63 

Residents in both Mexico and the United States are being put 
at risk from illegally dumped hazardous wastes. Illegally dumped 
hazardous waste contaminates rivers and groundwater, dispers· 
ing the toxins through a broad geographica! area. As well, the wa
ter these toxics contaminate is used to irrigate crops consumed in 
both countries. 

Since lhe cost of proper hazardous waste disposal is the main 
reason for illegal dumping, the leading maquila business journal, 
Twin Plant News, reports that the depressed economic conditions 
accompanying the December 1994 peso devaluation has created 
even greater incentive for illegal waste dumping.64 The Mexican 
government has officially stated that Mexico's economic problems 
will make It even more difficult for Mexico to contribute to clean-up 
along the border. 
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Chapter 2 

Hazardous Waste Along the Border 

:• 

Promise 
While the potentially adverae affects of NAFTAon haz· 

. , ardous waste do not appear to be signtticant, the impacts 

• In the absence ol NAFTA could well be substantial... In 

. the absence of NAFTA, the maquiladora program will 
continue to provide incentives tor companies to locate 

~- facilities along the U.S.-Mexican border. These facilities 

: will generate increasing levels of hazardous wastes, which 

will need to be transported back to the United States for 

management.. .. Mexico may be unable to obtain adequate 

funding to build an effective regulatory infrastructure and 

waste management capacity in Mexico. As a result, 

Mexico will continue to depend on U.S. facillties to prop

erly manage It's hazardous wastes. Finally, without addi-

' tional cooperative programmatic and enforcement efforts, 

•_. there is a greater likelihood that hazardous wastes im

~- ported into the Untted Slates will evade protective U.S. 

· hazardous waste laws, and thus increase risks from po-

tential mismanagement of these wastes.75 

-Clinton Administration 
November, 1993 

Reality 
Since January 1994, there has been a constant in• 

:. 
~ crease in hazardous waste production in the border area. 

;; From 1988 to the end ol 1994, the amount of hazardous 

. waste received from Mexico in Region 6, Texas, 

ncreased more than five fotd.76 

The Consejo Nacional de lndustriales Ecologistas

CONIECO (National Council of Environmental Industrial 

Businessmen) confirmed the problem: "the inspection of 

the maquiladora industry is virtually non-existent..which 

, · is a great environmental problem for Mexico.• n 
.7. The peso devaluation has exacerbated the illegal 

dumping of hazardous waste. "The amount of unre

corded waste has increased. The maquilas are pro

ducing more, and by producing more, they are gener

ating more waste and the government regulators now 

have less resources to track them with: according to 

David Eaton, a professor of border and environmental 

law in the Mexican Technological Institute of M.onterrey 

and a legal researcher tor the National Law Center for 

Inter-American Free Trade.78 

10 • NAFTA's Broken Proml•H: TII• Bormr Betrayed 

T he tracking and disposal of hazardous waste has 
~een on_e of_the largest e~,ironmental iss_ues fac 
mg MeXJco smce the open mg of the maqu1lador,, 

program in the mid-1960's. A startling amount of haz
ardous waste generated in the maquila zone has ne\'er 
been disposed of properly . 

Maquila waste is supposed to be returned to its coun
try of origin for pr~er disposal, according to the 1983 
La Paz agreement. 79 Unfortunately, very little. is actu• 
ally returned, posing hazards for peoP.le and the emi
ronment on both sides of the border. Recent statistic 
show that about 54 percent of toxic wastes are returned 
properly to the United St3tes.80 More than one-quar
ter of hazardous waste from the maquila zone, roughly 
44 tons per day, has an unknown end.SI 

NAFTA Promise-Toxic Cleanup and 
Better Accounting for Waste 

During the ~AFTA debate, proponents staled that 
:,iAITA would usher in a new era of cooperation between 
C.S. and ~fexican emironmental enforcement agencies. 
;-.;ew "high tech" hazardous waste accounting systems were 
touted by !he EPA, and its then-counterpart in Mexico, 
SEDL'E. HAZTRAKS, as the waste tracking system is 
kno\\n, would be the tool to catch the en\'ironmental 
criminals who put the li\'es and health of thousands of 
people on both sides of the border in'jeopardy. Without 
the new le\'e I of L' .S.-Mexko cooperation !'-:AFTA would 
bring, ~ . .\FIA proponents argued, already serious haz
ardous \\.lste problems at the border would get worse. 

In promoting ;-.;AFTA passage, EPA Administrator Carol 
Browner spoke of great expectations for the HAZTRAKS 
system:" ... {\\1e have de\'eloped a binational database for 
tracking hazardous waste shipmen ts from the maquiladora 
ind w;try on both sides of the border. This database prom• 
ises to be an es.sen tial tool for monitoring compliance with 
hanrdous waste shipments laws on both sides of the 
border ... We ha,·e been working to increase binational in
teraction and cooperation in investigating cmironmen ta.I 
,iolations. This cooperati\'e interaction has already led lo 
an increasing number of enforcement actions against iUe
gal hazardous waste shippers. •'82 

NA!=TA Reality-Hazardous Waste 
Dangers on the Rise 

Hazardous waste production and transportation has 
been increasing since the late 1980s at a steep rate.83 

From 1988 to the end of 1994, the amount of hazard-



; ouswaste received from Mexico in EPA Region 6, which 
contains Texas, has increased roughly fi\'e fold.84 The 
growth in maquiladora industry production follo'\\ing 
NAFIAwas further intensified by the de\'aluation of the 
peso, increasing hazardous waste production in the bor• 
der arta. According to EPA Region 6 official Joe Shultes, 
there has been a 30% increase since last vear in hazard• 
ous waste coming accross the border.85 ' 

Toxic Puddles Where Children Play 

An accident involving an eight-year-old Juarez girl in June 1993 
underscored the &evere problem of toxic contamination in some 
maquilas. Clara 1.ucia Esparza was playing tag outside the gates 

~ of1he Juarez C~ndados Presto factory, a subsidiary of Presto Lock, 
.,_ of Garfield, New Jersey, when her foot slipped into a hole filled with 

toxic waste. "As I walked, it felt like my foot was full of spines." 
recalled the child.91 Clara's foot was burned by a caustic solution 
of chemicals which local residents said came from the plant. Offi
cials at the plant declined to comment. 

Local residents complained about the pollution, and the Mexi· 
. can government· closed the electroplating plant for two weeks. 

Months later, tt was business as usual at the Candados Presto 
factory and neighbors began to protest outside the plant, demand

f Ing the plant be cleaned up.92 The Mexican government perma• 
, . nenUy closed the Presto Lock facility in December, 1993. 93 

• In a situation that is all too typical of the environmental clean up 
; promises made during the NAFTA debate, two years into NAFTA. 
· 472 drums labeled cyanide and sulfuric acid were found at the 

Candados Presto site in Juci'r~z.94 The Mexlcan government had 
· allowed the plant to clean up under federal supervision before it 

was snut down, but apparently not all tne toxic chemicals were 
removed. 95 Presto Lock is no longer active in Juarez, and no longer 

• appears in New Jersey telephone listings. On May 18, 1995. the 
Mexican environmental protection agency, PROFEPA, gave 
Candados Pereslo 10 days to remove all toxic chemicals from its 
former maquiladora.96 Tne complaint charges unidentified parties 
with failure to dispose of hazardous materials and the unautho
rized removal of equipment and machinery from the plant. tt also 
charges the owner of the land leased to Candados Presto, a real 
estate company called En Mobillaria de! Bravo, S.A., with failure to 
clean the site alter the plant closed.97 

In an August 1995 Exalsi(JT inteniew, ~exican Ecol• 
ogyCommission President Oscar Canton Zetina reported: 
"each year se\'en million tons of toxic wastes are, ,,ithout 
control, illegally dumped in drains and marine waters. 
O nly one percent are under sur \'eillance in the coun
try. "86 The Consejo Nacion al de Jndustriales Ecologistas
CO:---IECO (National Council of Emironmen lal Indus
trial Businessmen) confirmed the problem. "The inspec
tion of the maquiladora industry is \'lnuallynon-existen t ... 
which is a great emironmental problem for ~lexico," re
ported an August 1995 story on the CO~EICO analysis 

of the situation in the newspaper Exulsior. 87 

The peso deYaluation has exacerbaled the illegal 
dumping of hazardous was1e. "The amount of unrr
corded waste has increased. The maquilas are produc
ing more, and by producing more, they are generating 
more waste and the go\'ernment regulators nm,,· ha\'e 
Jess resources to track them "ith," according to Da,id 
Eaton, a professor at the Technological Institute of 
Momerre\'. 88 

Eaton ~lso belie\'es that the peso de\'aluation "has 
created additional incenli\'e.S to dump wastes ille0 ally. 
Mexico imports the vast majority of the eq uipmem used 
:.o dispose of and transpor t hazardous waste. Subse• 
quently, prices ha\'e risen con~iderably at a time when 
companies m ust tighten their belts. Proper disposal of 
hazardous waste has become a luxury many companies 
cannot afford," he wrote.89 . 

Entries in the HAZTRAKS 
database indicate that of the 

101 maquiladaras in the Baja 

California border cit)' of 

Mexicali, only 20 have ever filed 

a manifest showing compliance 
with proper waste return. 100 

Obser\'ers report that much of the waste slill simply 
is \\'ashed down the drain by plant employees. For ex• 
ample, in ~fav 1995, the newspaper Diario de Juarez 
reponed that in Ciudad Juarez, of the 352 industries 
which generate hazardous wastes, only 70 plants re• 
ported proper disposal in Mexico or of the waste being 
returned to its country of origin.90 That means that only 
20% of the Ciudadjuarez maquilas generating hazard
ous waste are disposing of it properly. 

Proper hazardous waste management in Mexico 
should be a prime concern for all Nonh Americans. 
When wastes are dumped illegally, the}' contaminate riv• 
ers and groundwater. This means contaminated drink
ing water for Mexicans. Moreover, the same water is used 
to irrigate crops-which, under NAITA, are increasingly 
consumed in all three !-1:AFTA countries. 

As well, only a small percentage of companies prop
erly pre-treat waste to remm·e metals and toxics from 
waste. The contamination of industrial wastewaier with 
such metals and toxics poses serious additional prob
lems 10 the effecti,·enessofany prospecti\'e border waste• 
,,·ater treatment facilities. These metals and toxics de• 
stroy the bacteria required to operate the acti\·ated 
sludge proc~ss through which residential wasle\,·ater is 
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clcancd.98 Some believe that the increase in toxic waste 
is the cause for problems with the sewage and drainage 
systems in Ciudad Juarez, ~exico. ''Waste drainage fa. 
cilities are collapsing, ... they belie\'e toxic \\'aste is being 
dumped, and it is eroding the pipes" according 10 Rich
'ard Boren, the El Paso coordinator for the International 
Environmental Alliance of the Bravo.99 

Meanwhile, with the amount of hazardous waste pro
duction increasing with each year of !':AITA, the much
touted HAZTRAKS program, has not been effecth-e in 
reducing the illegal disposal of hazardous waste. While 
a fine concept, in practice, the HAZTRA.KS process is 
10 cumbersome that, even if it does nab a hazardous 
waste dumper, it is six or more months after the deed is 
done.IOI And, even when a 'Responsible Party' is idcn• 
tified, the program docs not provide authority or funds 
to rcmcdiate the situation, or deal with the resulting 
health problems. I 02 . 

Despite its shortcomings in remediating the growing 
post-1':AFTA hazardous waste problem in the border 
zone, HAZTRAK.S has turned up some useful and dis
turbing information in ~exicali with regard to the 
amount of wz.ste generated there and the amount re
turned to the L'nited St.ates for proper d isposal. Entries 
in the HAZTRAKS dat.abase indicate that of the 101 
~aquiladoras in Mexicali, only 20 ha\'e e\'er filed a mani
fest showing compliance with proper waste return.103 

Although touted as a binational monitoring system, 
, the HAZTRAKS dat.abase is only fully operational in the 

" t:nited St.ates. HAZTRAKS is a computerized systC'm and 
, a serious problem is inaqequate computer support in 
\ Mexico. Although SEDL'E, the Mexican emironmenwl 
agency in existence when !'\AFfA was debated, had com• 

puters. that agency was eliminated in a reorganization. 
After ~AITA passagl', SEDL"E's computers went to 
PROFEPA (Procurarluria Federal de Pro teccion al 
Ambientel. the agency which assumed SEDL'E's emi
ronment.al jurisdiction. In this reorganization, three 
~fexkan border states were left \\ithout computers. One 
of these wa~ the state of Chihuahua, which is the largest 
single generator of hazardous waste.104 The tt.S. EPA 
had not recei\'ed an,· 1995 HAZTRAKS data from Mexico 
until recentJy.l 05 Finally, in late 1'ovember 1995, all 
three states were pro\.ided computers, not by their go,·• 
ernment, but by the EPA. These states are in the pro
cess of updating their past data. The EPA has now re• 
ceived 1995 data that is fairly complete, except for that 
from Chihuahua.106 Thus, the HAZTRAKS database is 
missing months of data from one ?f the most crucial 
states, and has not been fully operational for nearly all 
of :--:AITA's second year. 

Nuclesr Waste 
An indication of the post-~AFfA disregard for the 

health and safet\· of border residents and the emiron
ment is a propo~ed ·•Jow-level"107 nuclear waste dump 
at Sierra Blanca, in Hudspeth County, in west Texas. The 
proposed dump is also a \ivid example of the post• 
~AFTA reality of failed emironment.al and health im
pro\'ement promises. 

In the spring of 1995, appro\'al was gi\'en for ~ew ''tork 
City to dump its sewage sludge here. Local residents op
posed to the sludge dumping ha\·e used dat.a from the 
?\ew fork Department ofEmironment.al Quality to show 
that tht' .sludge cont.ains lead, arsenic, and cadmium. 
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Sludge Dumping 

Already at the proposed Sierra Blanca radioactive waste si!e is 
a dumping ground for waste tor sewage sludge, also known as 
biosolids. Sierra Blanca is already receiving sewage sludge from 
New York City at a rate of 225 tons per day under a 6 year contract 
with the Merco Joint Venture Company, a corporation chartered in 
New York state .1 OB Based or, the average composition of the sludge 
using figures provided by the New York Department of Environ
mental Quality, Save Sierra Blanca's Addington calculated that in 
the course ol one year, Merco deposits 3,357 pounds of arsenic, 
3,021 pounds of cadmium, 260,503 pounds of copper, and 85,089 
pounds of lead on Its tract of land.109 

According to the New Yorlc Times, Merco used all means nec
essary-putting 40 local public officials on its payroll and spending 
$598,000 on public relations, to get Texas state approval of its 
project. The approval process, which usually takes months, took 
only 32 da.ys f_or the Merco project,_ placing the largest sewage 
sludge proiect 1n the world only 16 miles from the Rio Grande.11 O 

Add this to a string of other proposed hazardous waste dumps 
along the border (many of which are slated to handle maquiladora 
waste), and you have an impoverished, minority community bear• 
ing the brunt of the waste for the profits of distant corporations. 

;· over 70 percent of the residents of Hudspeth County, Texas, where 
-J: Sierra Blarica is located, are Hispanic and over 40 percent of the 
-_ residents tive below the poverty line.111 
,. 

On September 19, 1995, the U.S. House of Representatives 
denied a ·compact" betweel_l Texas, Maine and Vermont, which 

_ requested approval for Texas to accept radioactive waste from 
·: Maine and Vermont.112 However, Congressional staff expect the 
; dumps' proponents to bring the bill, H.R. 558, up again, and Texas 

utilities have been lobbying federal legislators who voted against 
' the compact. Texas is going ahead with plans to establish a dump 
~ to be used for Te,cas-generated radioactive waste, for which ii does 

not need approval by the U.S. Congress.113 

Despite protests from local citizens and nearby Mexi· 
can officials, this paor, isolated and largely Hispanic com
munity also remains a primary target to be turned into 
the nuclear dumping ground for Texas, and, quite possi
bly, other states across the country. Scheduled to open in 
1997, the Sierra Balnca nuclear waste site "ill permanently 

· store nuclear power plant waste from Texas, and, if the 
U.S. Congress approves, from Maine and Vermont, ";th 

: the possibility of adding many other states. 
The site is in "the most tectonically active area v.ithin 

the slate of Texas," according to a licensing document 
filed with the Texas Low-Level Radioacth·e Disposal Au
thority.114 There have been three earthquakes in the area 
in the past n-.·o years, including an earthquake in April 
1995 that measured 5.6on the Richter sc3:!e near Alpine, 
Texas, only 100 miles south of the site.11 :> Sierra Blanca 

r is also located only 16 miles from the Rio Grande O\'er, 
and close to surface and subsurface water-drainage sys
tem.l l6 The site is also abo\'e the West Tex.as Bolson (aqui-

fer), which now supplies drinking water for fh'e counties, 
and which El Paso itself is predicted to need as a source 
of drinking water ,,ithin the next decade.11 i 

The proposed waste site is also opposed by ~lexican 
government officials and ~1exican citizens living across the 
border from the site. -~y government is concerned that 
toxic and low-level nuclear disposal facilities be built so 
close to the border. Texas is such a huge state and the~· tr~· 

to send all three of their dumps to the border," said Roberto 
Gamboa Mascarenas, the Mexican Consul General in El 
Paso, Texas.126 The Ciudad J'uarez ,::ity council also 
issued a statement of opposition to the proposal: 'The 
underground water could face contamination and conse
quently. the Bravo's (Rio Grande's) riverbed; furthermore, 
the river's waters would face contamination from radioac
tive leaks which pose danger for the residents not only of 
that community but on both sides of the border. "127 

Hazardous Material Transportation 

Since NAFTA, the number of hazardous material shipments 
across the U.S.-Mexico border has increased.118 Regulation of 
such toxic transports remains grossly inadequate.119 Starting De· 
cember 18, 1995, NAFTA's transportation rules permit U.S. and 
Mexican trucks to operate freely in all border states. (Before NAFT A, 
international truck. traffic was limned to a small corridor on either 
side of the border.) Because of heightened concern by safety and 
environmental groups and some border state attorney general, It is 
unclear H this open border rule's implementation will be delayed. 
According to the office of the Texas Attorney General, any trucks 
carrying such hazardous materials are oversized, undermaintained 
and uninsured. Overall, compliance with proper hazardous mate• 
rial documentation requirements of the U.S. Department of Trans
portation was only two percent at Laredo, the busies! U.5.-Mexico 
border crossing.120 More than a fourth oflhe appro)(imately 5,000 
Mexican trucks that cross into Texas each day carry corrosives, 
chemicals, explosives, jet fuel, poisons, toxic waste and pesti· 
cides.121 The U.5.-Mexico Hazardous Waste Tracking System 
reports that in two of Texas' most heavily traveled areas, EPA re
gions 6 and 9, the amount of hazardous waste received from Me,cico 
has been increasing.122 in 1993, 9,826 tons of hazardous waste 
was received from Mexico in EPA regions 6 and 9 combined; in 
1994, 10,321 tons ol hazardous waste were received from 
Mexico.123 Recently Texas state Attorney General Dan Morales 
traveled to Washington, D.C. to request authority for Texas Depart• 
ment of Public Safety officers to enter U.S. Customs facilities to 
help inspect trucks. Furthermore, he requested funds to set up a 
prototype one-stop inspection facility where trucks can be inspected 
for drivers' licenses, registration, weight, narcotics, hazardous waste 
and valid insurance.124 Morales has not yet received an answer 
to his requests.125 

E,•ery other existing C.S. "low le,·el" radioacti\'e waste 
dump has leaked.128 In Texas, the waste will be buried 
in shallow trenches. According to Bill Addington, Di
rector of Sa,·c Sierra Blanca, the proposed dump is also 
a flagrant example of disregard for the u Paz Agree-
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mem,129 the t· .S.-Mexico border treaty which requires 
gc.vernmenlS to consult on and e,·aluate " ... projects that 
may have significant impacts on the emironment of the 
border area:• 130 

-l;' 

.:," ' 

"M)' Government is concerned that 

toxic and low-1.euel nuckar dis

posal facilities he built so close to 

the border. Texas is such a huge 

state and they try to send all three 

of their dumps to the border. ,, 

-Roberto Gamboa Mascamias, 

the Mexic:an Consul General, 
: El Pillo Texas.131 

Explosive Chemicals In Nogales Sewage 
Shortly after NAFTA went into effect in February 

1994, the \'ery real threat of dumping hazardous sub
stances down the factory drain was disco,·ered in the 
nrin cities of!l-ogales, So~ora and ~ogales, Arizona.132 
Explosive levels of petroleum were found in the sewage 
system as waste reached a plant on the l'.S. side of the 
border where chlorine is added to the sewage, on Feb
r~arJ 17, 1994.133 Fi"e thousand people in '.'-ogales, 
Arizona schools, businesses"and some neighborhoods 
had to be e"acuated.134 Tracing the source pro,·ed im
possible because of the number of potentially respon
sible parties in 1'ogales, Sonora. 

"It's scary when these alarms go 

off because you never know what it 

is. 'Who knows what kind of chemi

cals they [ maquiladoras] are 

using1" 

-Jost Dt LA Osso, 

Nogaks Ariiona Firt Chiif 37 

After the 1994 evacuation, the International Bound
ary and Water Commission installed a warning de,ice 
at the border where the sewage comes in from ;">o:ogales, 
Sonora to ~ogales, Arizona. Fire Chief Jose De La Ossa 
of the city of r-;ogales, Arizona saiq that the warning 
de,ice goes off almost every day. l 3:> He also said that 
none of the alarms have been very serious. Rather, the 
de,ice is fairly sensiti,·e and there is always some type of 
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chemical or gasoline coming through the system, so it 
is continually triggered. The source of the original leak 
has ne\'er been tracked down. Two years after ~AFI'A"s 
promised improvements, more hazardous waste is be· 
ing created and dumped. "It 's scary when these alarms 
go off because you never know what it is. \-\"ho knows 
what k.ind of chemicals they [maquiladoras) are using?," 
said '.'-ogales, Arizona Fire Chief.Jose De La Ossa. I 36 

Placing warning systems like 1'ogales' in more loca
tions may help a,·oid another tragic explosion such as 
that which occurred in the Guadalajara sewer system in 
1~92. In April 1992, an explosion in the Guadalajara 
sewer system killed at least 191 people, injured 1,500 

· and de,-ast.ated about 20 city blocks.138 The main cause 
of the explosion was identified as buildup of gasoline in 
the city sewage system caused by a leaking gas pipe of 
the Mexican national monopoly oil company, Pemex.139 
Absent strong measures to reduce the sources of such 
contamination, the border population remains exposed 
to explosi\'e risk. 

Tijuana Lead Contamination Mountain 
Unremediated Two Years After NAFTA 

The notorious case of the Alco Pacifico lead and ar
senic mountain contaminating a Tijuana residential 
area. including a dairy, was one of the high-profile ex· 
amples of the human health risk of border toxics 
brought to ;'l:orth America ·s attention by !1,;AFTA media 
CO\'erage. Remarkably, not evtn this highlighted toxic 
waste site has been remediated in the two years since 
~AITA went into effect. 

Alco Pacifico, a smelter located just east oITuuana among 
the farms that supply milk for Tuuana, was hired by RSR 
lnc.'s City of Industry, CA operation called Quemetco.140 

Alco Pacifico , .. :as hired to transpon lead from batteries to 
its Tuuana area smelting operation to "P.rocess" the batter
ies and retmn the salvaged lead to RSR 14 l 

In 1991. Alco Pacifico closed down the sme Iler as 
business went sour and the '.\4exican government in
creased pressure because of residents' complaints of 
pollution.142 Jn the El Florido, Tijuana neighborhood, 
where the plant had been located, authorities found a 
31 million pound toxic nightmare covering 14 acres.1 43 

Toxic lead slag and other toxic substances, such as ar
senic and cadmium , were found in an uncontained pow
den· mini-mountain of waste accumulated from years 
of battery cracking at the site.144 

The '.\4exican go\'ernment says there is little dan_ger to 
people or dairy animals in the immediate ,icinity.14=> How
C\'er, others disagree, sa~ing the waste site has had health 
effects in the El Florido, Tuuana community. "!'he smelter 
was located behind a large dairy. Cows are d~ing for unex
plained reasons. Imagine what effect this is ha,ing on the 
kids \\'ho drink the milk," said '.\4aryTong, Director of the 
Support Committee for '.\4aquiladora Workers.146 

In preparation for a study by the l'\ational Religious 
Partnership for the Emironment, an independent en-



vironmenui.l firm tested the Ako Pacifico soil and found 
5600 parts per million of lead and 51.8 pans per mil• 
lion ofarsenic.147 The legal concentration in the L'nited 
Sui.tes is 300 ppm for lead and 30 ppm for arsenic.148 

Some of the health effects attributed to lead are cen• 
.• tral nen·ous S)'Stem problems causing fatigue, impaired 
' concentration and beha,ior changes, and seizures, re
duced sperm count in men, anemia, high blood pres-

. sure and hearing loss. l 49 The danger is greatest for in
fants, young children, and pregnant women, since O\'er• 
exposure to lead can irre\'ersiblv stunt mental and ph\'si• 
c.al developmem.150 · , 

. AseuJement was reached with the companies that had 
· supplied Alco Pacifico with the batteries, Quemetco of 
•, Cityoflndwtr~·-California and RSR of Dallas, Texas (the 
. :company's national headquarters) for $2.5 million.151 

Of the $2.5 million, $300,000 was gi\'en to the U .S.-Mexko 
Border Progress Foundation, a San Diego-based bina• 
tional non-profit organization which promotes education 
on emironmenw and public health issues.152 Two mil
lion dollars were placed in a trust account by the LA. 
County District Attorney's office to be used by the ¥exi• 
can government to start clean-up of the toxic site. I :>3 

Two years after :,;AITA, the clean-up, for which there 
is funding and which was suppo~ed to begin January 
1994, has not e\'en been started. b4 . 

In 1993, a Mexican official had lauded the case and its 
/ multi-milliori dollar settlement as indicath·e of the k;nd 
' .of effecti\'e cooperation possible under the then-proposed 
'.NAFfA.155 Yet. according to David Eng. the L.A. County 
·District Attorney who won the settlement, ·The Mexican 
government has made linle effort to clean up t~e site. 
and now has asked me to direct the operat.ion ... l:>6 

:. As an interim solution, the Mexican go,·ern~i:nt has 
;'cm·ered the lead mount.lin with a plastic tarp. l :>' Emi-
f ronmen w acti\ists argue that this is not even a sufficient 
f 

temp0ran· solution, since the tarp blows away regularly 
and when il rai,1s, lead is absorbed into the soil. ·The soil 
is completely contaminated. When it rains the soil absorbs 
the lead. There are still people lhing close to the site," says 
~laurilio Sanchez Pachur.a, from the Citizens· Committee 
of Restoration of Del Padre, a Tijuana group that has 
worked in the border area for the last thirteen ~·ears.158 

The l'.S.-~exico Border Progress Foundation, which 
was gi\'en the S300,000, put t0gether a survey and edu• 
cational brochures on lead poisoning. According to Elsa 
Saxod who heads the project, "The surveys are prima• 
rily to find out what the residents know about lead. It 's 
a wa~· to find out what people know without insulting 
their intelligence. "159 

When asked about her community's reaction to the 
sur\'ey, Marta Rocha, who heads a group of acti\'ist home 
makers, reported: "We couldn't belie\'e iL We just wanted 
the money to go to clean 'the site and instead lher put 
this useless leafle t together. We already know about the 
health effects. Beside5, brochures and sun·eys cost 
$3(lf),000?!!"160 · 

Meanwhile, also in December, I 993, the Los Angeles 
Coun~· District Attorney's office had prosecuted Ako 
Pacifico for transporting toxic lead slag across the bor
der and abandoning the waste in Tijuana, thus break• 
ing California laws regulating transfer of toxic waste. I 61 
Alco Pacifico's president, a t:.S. citizen named ~ orris 
Kirk. agreed to plead no contest to felony charses in 
breaking California's toxic waste haulin g law.16- Kirk 
was sentenced to sixteen months in prison , beginning 
J anuary 25, 1994 and was also to pay S5. 7 million.163 As 
of ~o\'ember, 1995, nearly two years later, the fine re• 
mained unpaid and according to the Los Angeles Dis
trict .-\uorne\''s office, it -will be difficult to obtain since 
the company wenl bankrupt.164 

' 
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Chapter 3 
Border Health Crisis: 

Neural Tube Birth Defects 
Promise 

•t've seen the babies bom with birth defects. The 

NAFTApackage gives us the ability to assure that (those 

problems] will be addressed.•165 
-Lloyd Bentsen, 

then Treasury Secretary, November 1993 

Reality 
The incidence of neural tube birth defects has not 

Improved since NAFTA took effect in 1994, and may 

actually be increasing. Cameron County, the location of 

the pre-NAFTA ancephaly cluster, reported 15 cases in 

1994, up 36 percent from 1993, when 11 cases were 

TX 

i rt1ported. In early 1995, a new post-NAFTA ancephaly 
~~· Tamaulipas 
: cluster was identified in Eagle Pass, Texas and Piedras 
1 Negras, Mexico. In all of 1992, only two cases were re

"· ported in the Texas county in which Eagle Pass is lo• 

f cated. In 1993, four cases.were reported. In December 

, 1994 through February 1995, three cases were reported, D uringthe 1993~AFTAdebate,the~orthArneri 
can public came to know the pain of families 
who, after nine months of anticipation, could 

o nly plan funerals for their babies born with the fatal 
anencephaly binh defect. The anencephaly tragedy 
became closely connected to NAITA when ABC's Prime 
Time Li\'C aired a segment called "The Poison ~ext 
Door" in 1993 during the ~AFTA debate. 

•. 

f 

one per month. The cause of this deadly birth defect 

remains unknown, as does an explanation for the high 

rate of its occurence in the U.S.-Mexico border zone. 

Anencephaly is one of a category of neural tube birth 
def.:'cts that includes spin a bifida. Anencephaly is a de-

Background on the U.S.-Mexico Border Anancephaly Cluster 
In just one 36-hour period in the spring of 1991, three women gave birth to anencephalic babies at the Valley 

Regional Medical Center.in Brownsville, Texas. 166 The cluster ofthis rare birth defect, in which a full term baby is bom 
with incomplete or missing brains and/or skulls. puzzled doctors at the hospital. Puzzlement and sadness gave way to 
alarm and ho"or after the doctors discovered many more cases over a short period of time in Brownsville, a city 
located in Cameron County. Texas.167 

By May 1992, doctors had found 30 anencephaly cases in Texas in as many months.168 These findings were occur• 
ring at a rate higher than the normal occu"ence rate of this rare defect in the United States, which is 3. 1 per 10,000.169 

At least 42 cases were identified across the border in Matamoros, Tamau/ipas in the same period, with a dozen cases at 
one hospital alone. 170 Data from Tamaulipas, which borders Texas in the Lower Rio Grande Valley and contains both the 
Reynosa and Matamoros maquila areas. showed 386 recorded Cdses of anencephaly between 1987 and 1992.171 

Many cases of birth defects along the border in both Mexico and Texas are thought to go unreported because lay 
midwives, who are not registered with local heaffh authorities, deliver almost 40% of local babies.172 

From 1986 through 1991, Cameron County recorded 68 cases of severe neural tube defects, fincluding anenceph· 
aly and.other neural tube birth defects, such as spins bifida), for a rate of 18.9 per 10,000 births. 73 This is more than 
two times the current U.S. average for neuraltube birth defects of 6.2 per 10,000.174 Moreover, the rate of neural tube 
birth defects has been declining in many parts of the world. In the United States, rates have declined considerably in 
the past 20 years from about 20 per 10,000 births, in the late 1960s,to about 8 per 10,000 births in the late 1980s.175 
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·t feet that pre\'ents a full term baby from forming a com
plete brain and/ or skull. A cluster of such birth defects 
occurring at a rate significantly abo\'e L·.s. norms was 
discO\·ered in Bro\\1mille, Texas in 1991. Br0\m5'ille, 

: Texas is located directlv across the border from 
·i: Matamoros, Mexico, the lo~ation of a large maquiladora 
' industrial zone. Matamoros was soon also disco,·ered to 
· ha,·e a high incidence of the tragic birth defect.' 

New Anencephaly Birth Defect Cluster 
Since NAFTA 

Late in 1994, the Texas Department of Health's Neural Tube 
· Disorders Surveillance and Intervention Project received notttica-
• tion from its Laredo field team of what appeared to be a higher-
• flan-expected number of anencephaly and spina bttida cases in 
Eagle Pass, Texas.176 

tn fact.1he rate of lhese rare defecis had been climbing in Maver
ick County Texas, where Eagle Pass is located. In all of 1992, lhe 
Neural Tube Disorder team reported onlv two cases in the county. 1 n 
In 1994, there were lour cases reported., 78 Then, in the three-month 
period of December 1994 to February 1995, the ffeld team recorded 
a total ol three cases, one each ITlOnth.179 At the same time, Eagle 
Pass' Mexican sister city, Piedras Negras. reponed three cases in a 

. two month period from February to March 1995, 180 
t The Texas Department of Health's Neural Tube Defect Surveil

lance Project reported that in 1994, there were 66 neural lube disor-
;, der-affected pregnancies in a 14-county study area, including 

Cameron, Hidalgo, Webb, and El Paso counties. 181 Of the 66 cases, 
31 were anencephaly, 32 were.spina bttida and 3 encephalocele.182 
The overall Neural Tube Disorder rate of 14.2 per 10,000 llve births 

. in 1993 increased to 14.6 in 1994.183 Cameron County alone expe• 
rienced a 35 percent increase in tts Neural Tube Disorder rate, from 
14.4 per 10,000 to 19.5 per 1 o,ooo.184 The study area anencephaty 

; rate was 6.4 per 10,000 live births in 1993 and 6.9 per 10,000 live 
births in 1994. 185The spina•bttida rate was 6.7 per 10,000live births 
in 1993 and 7.1 per 10,00 live births in 1994_ 186 

The unusually high Je,·els of birth defects along the 
t.:.S.-Mex.ico border O\'er the past decade ha\·e been, and 
currently are being, studied by doctors and public health 
specialists. According to Drs. Wilkenson, Rocco :md 
Daniels in their recent study, MEpidemiological Study of 
Neural Tube and Other Birth Defects in the Lower Rio 
Grande .Valley," birth defect studies play an important 
public health surveillance function because prior epi
demiological research has documented fetal suscepti• 
bility to a \'ariety of workplace and emironmental expo
sures to toxic subst.ances.187 

There is e,idence from both t.:.S. border state and 
~exican public health records that the rate of neural 
tube birth defects, such as anencephaly. had been in
creasing on both sides of the border prior to '.':AFTA, 
particularly in the late 1980·s and early 1990's. For in
stance, rales of anencephaly in the Mexican border city 
of Matamoros, Tamaulipas increased from 3 per 10.000 

births in 198i 10 E> per 10,000 births in 1992.188 In 
Cameron Councy, the location of .Malamoros' sister city 
of Brown S\ille. Texas, the number of anencephaly cases 
increased from 8. l per 10,000 lh·e birtJ:is in 1986 to 20.6 
per 10,000 live births in 1991, l 89 

For '.':AFTA opponents, the horror of the border 
anencephaly cluster was an example of the possible 
human health effects of industrialization \\ithout regard 
for health and emironmental considerations, :",;AITA 
proponents pointed to the anencephaly tragedy as the 
sort of human health crisi!i that could only be soh-ed 
through the better cooperation, new emironmental 
funding and increased prosperity that they uelieved 
:",jAfT A and its emironni ~.ital institutions would bring. 

Despite the media and public attention brought to the 
problem, the incidence of neural rube birth defects has 
not improved since NAFTA took effect in 1994, and may 
actually be increasing. According to the Texas Department 
of Heahh, in 1994, ~AFTA's first year, there were 15 re
corded neural tube defecu in Cameron County, up from 
11 in 1993 (a 36 percent increase).192 The increase of 
birth defects in )994 found in Cameron Count)' was sig
nificantly larger than the increase for the entire 14 county 
;Jea included in the Texas neural tube defect study.193 

Why Brownsville-Matamoros? 

A 1995 epidemiological study found an interesting correlation 
between the level of area industrial actMty and the neural tube birth 
defect rate. The study, by doctors at the University of Texas, the Uni
versity of Indiana, the Gansu Public Health and Anti-Epidemic lnsti• 
tute in the Peoples Republic of China and the Brownsville Commu
nity Health Center, reported a strong correlation between the anen
cephaly rate in Cameron County increasing and decreasing as the 
level 01 industrial activity in the nearby Matamoros maquiladora zone 
increased and decreased.190 Meanwhile, the anencephaly rate in 
two countries with similar population demographics, but located far
ther away from the Matamoros maquiladora zone, Hidalgo and 
Nueces Counties, did not show such a correlation., 91 

As well, nearly two years after NAFTA passage, and 
despite l.".S. and Mexican local, national and international 
media attention, the cause of anencephaly generally, and 
of the border clusters specifically, remains unkno\\11, and 
a n,w l '.S.-Mtxi<o bor<kr clusta of the distast was idtntif~d 
with afft<ttd births ocrurring in la~ 1994 and tarly 1995. 

"We are concerned \\ith the unusual number ofanen
cephaly and spina bifida cases. This is why we are call
ing it a cluster, and lhis is why we are investigating. This 
was not expected al all." Dr. Russell Larsen of the Texas 
Department of Htallh said of the new Eagle Pass/Pie• 
dra ~egras cluster.194 

Causes of the Deadly Anencephsly 
The cause ofanencephaJy grnerally, and the high rate 

of anencephaly in some l' .S.•Mexico border areas, re-
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._ mains unknov.-n. A \'ariety of factors ha,·e been thoughl 
i lu play a role in the cause of anencephaly, major ones 
'being socioeconomic factors, nutrition (particularly 
·maternal consumption of folic acid), use of prescrip
. tion and over-the-counter drugs during pregnancy, and 
emironmemal f~ctors (particularly parental occupa• 
t.ional factors), l 9o 

A 1992 stud}; instigated after the BrownS".iJJe-Matamoros 
cluster was identified, by the Texas Department of Health 
and the Center for Disease Control (TDH-CDC) identi• 
fied four possible causes of anencephaJr in consumption 
of aflatoxin<onwninated corn during pregnancy, pre-naw 

.:folic acid viwnin deficiency, maternal inw.e of any medi
cation (exce~ prenatal viwnins) and exposure to toxic 

.substances.1 The TDH-CDC study ruled out an early 
. hypothesis that the cause was a highly toxic aflatoxin fun
-gal contamination of com used to make tortillas.200 The 
fungus causes a severe food poisoning, and had bttn hy• 
pothesited to also cause birth defects. 

Matamoros Maquila Zone Found to Be 
Highly Contaminated by Solvents 

In 1990 and 1991, the National Toxics Campaign had samples 
taken from several U.S.-Mexico border maquila zones to be tested 

_,by an EPA-certjfied lab. 
1 A variety of solvents were found in extremely high concentra
' tions in the soil and water samples taken in Matamoros adjacent to 
maquiladoras which utilize these chemicals in their production pro
'cesses. Samplings of effluent from 23 maquitas near the Rio 

·.' Grar.de/Rio Bravo close to Brownsville, Texas found levels of sol
, vents at several sijes that were many thousands of times above 
' the allowable EPA standards.196 For example, in a canal running 
. out of the property of Stepan de Mexico (a subsidiary of Chicago· 
based Stepan chemical), the solvent ,cylene was detected at 52,700 

• times the EPA standard.197 Methylene Chloride dumped in a ditch 
' at the Aimir General Motors Plant in Matamoros exceeded U.S. 
federal standards for •receiving waters• (the amount of contami• 

• · nant that can be jn a fluid being dumped into a river or other body 
of water) by as much as 215,000 times.198 

The study found that mothers who reported taking any 
medication , except prenatal ,iwnins , during pregnancy 
had a significantly increased risk, seven fold , of concehing 
babies with neural tube defects.201 Such a link between 
the use of medications during pregnancy and birth de• 
fecu has been documented in the pa.st. This faclor, how• 
e'\'er, is not unique to the L1.S.-Mexico border regions in 
which a high rate of anencephaly has been documented. 

The TDH-CDC study then proceeded to focus mostly 
on the Colic acid theory. The stud~· concluded tha~ folic 
· acid is critical to the early stages of pregnancy20:> and 
found that high doses of folic acid one month before 
pregnancy and through the first trimester can signifi
cantly reduce the chance of women who ha\'e pre,iously 
had babies affected by anencephaly of ha,ing anolher 
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baby with a neural tube defect.206 The Center for Dis
ease Control has published guidelines recommending 
the use of folic acid by women-wh<l ha\'e had an anen• 
cephalic pregnanc\' . 

However. the TDH-CDC research team also found 
that folic acid deficiency was not necessarily found in 
m others of an en cephalic children. "Case" mothers ha2 
higher folic acid blood levels than "con u-ol" mothers. 20 1 

Howe\'er, high doses of folic acid seemed to reduce the 
rate of repeated anencephalr incidence. 

Low Birth Weights of 
Maqulladora Workers' Babies 

Women working in garment manufacturing and electronics as
sembly in maquilas in Tijuana, Mexico have babies with lower birth 
weights than those bom to women who worked in service-related 
industries.202 According to a study published in the December 1993 
issue of American Journal of /ndusrrial Medicine, babies of women 
in the garment industry averaged 653 grams less and babies of 
women in the electronics industry averaged 337 grams less than 
babies bom to women who worked in the service industry. 203 The 
impact of maquiladora working conditions on reproductive tiealth, 
including birth weights of maquila workers' babies, is significant 
because there are over 350,000 women working in the maquiladoras 
who are of reproductive age.204 

Currently, there is a great deal of discussion in the 
scientific community about the potential bencfic offolic 
acid in the prevention of a first neural tube defect af
fected pregnancy.208 However, the biological reason for 
why increasing maternal Colic acid intake is connected 
to the rate of neural tube birth defects remains un• 
kno,m. One hypothesis is an interaction between em-i
ronmental exposures and poor folate intake.209 How• 
e\'er, to date, no data exist on such interactions. 

The fourth possible cause, emironmental factors, 
especially toxic contamination from exposure lO solvents 
and pestkides, was not sufficiently addressed by the 
Texas Department of Health-Centers for Disease Con
trol study, according to Dr. Carmen Rocco a pediatri• 
cian with the BrowrlS\ille Community Health Center. 
'Tl,e}· conducted the study in a manner that would pro
duce the expected outcome, without regard for impor
tant cross-border data," she said. 2 l O The THD-CDC 
study recognizes emironmental exposures as worthy of 
consideration as possible factors in anencephaly. How
e,·er, according lo Dr. Rocco's re,iew of the THD-CDC 
study, if toxicological testing of affected mothers and 
babies' blood had been done, much information on 
toxic exposure could ha\'e been re\'ealed that would have 
helped clarify the role of tox.ic contamination on the 
hign incidence of neural tube birth defects.21 l 

The TDH-CDC study was loudly criticized by ,-arious 
health experts for iu singular focus on the folic acid 



, h~-pothesis. ''What have the}' done? They ha\·en't done 
J anything. They haven 'l collened a single blood sample 

or tissue sample of any oft.he babies born in BrowrlS\ille," 
said Tonv Zanleta, a Dean at lhe l"nh·ersit\' of Texas at 
Browns~·ille.212 Paula Gomez, direc,Lor of the 
BrownS\ille Community Health Center, echoed similar 
concerns, ~The CDC is refusing to call it an epidemic. 
We're calling it an epidemic ... I believe it'semironmen• 

~ ta.I... I think it has the E)Otential of being an international 
• political problem. "21"3 

"I am convinced some event or 

ever.ts occurred during that 
time, something in tht environ
ment that cannot be expfuined." 

-Dr. Can1U1n Rocco, 

a B,011.msviUt ~diatrician220 

Critics of the TDH-CDC stu'dy point to a 1979 Finnish 
,srudy, which tied anencephalic birth defects to a mother's 

.. exposure to chemical solvents which are \\idelv used in 
l prnduction processes such as electronics ma~ufactur

ing. 2 I 4 Such solvents, for example chemicals used to clean 
; or mix in paint, and in plastics and ·electronic man ufactur
!ing, are also _v.idely used as '1nert" ingredients in many 
peslicides.21:> Pesticides, plastics, and electronics manu-

. facturing are all large areas of maquiladora production. 
' A 1990 paper, using Texas birth and death records 
:from 1981-1986, published in the .-lmrricanjournal of 
·' Epi<hmiolog:,·, found that men who worked in certain in· 

!-dustries were 2.5 times more like!" to father an anen
z.:cephalic child.216 For example, the study showed that 

fathers employed in occupations associated with solvent 
exposure were more likely to ha\·e offspring ,\ith anen
cephaly, with painters having the highest risk.217 

Other studies have also found a link bem·een exp~ 
sure to toxks and anencephaly. While most anencepha
lic babies are not autopsied, the tissues of one anen
cephalic baby in BrownS\ille, Texas in 1991 contained 
residues ofDDE, DDT and Lindane, all pesticides which 
are banned in the United States.218 Also, phenylglyoxilic 
acid, a breakdown product oflhe chemicals St)Tene and 
et.hylene, which are used in the manufacture of plastics, 
v:as found in the baby's body at levels three times the 
allowable V .S. occupational exposure for aduhs.219 

Howe,.•er, none of this e\idence conclush·ely points to 
maquiladora toxics as the cause of the border area anen

' cephaly clusLers. Findings of a recent study by Dr. Greg 
Wilkinson of the l.:ni\'ersity of Texas Medical Branch at 
Galveston, Dr. Carmen Rocco of the Browr15\ille Com
munity Health Center, Dr. Dennis Daniels of the l."ni\'er• 
sityoflndiana, and Lei Meng oft.he Gansu Public Health 

and Anti-Epidemic Institu1e of the Peoples Republic of 
Chinafound a strong correlation between the rate of anen
cephaly in Cameron Country, Texas and the prevalence 
of incidence of industrial acu,il\' in the nearb\' '.\latamoros 
maquila center.221 · · 

The Mallory Babies: 
Setting a Dangerous Precedent 

The case ol the "Mallory babies· in Matamoros, Mexico invnlved 
ao women who worked at the American-owned Mallory Capacitor 
Company factory between 1968 and 1977. Many women from lhe 
plant, which made capacitators used in televisions, had babies with 
similar birth defects. In a lawsuit originally filed by 42 families on 
September 23, 1991, families of some of the 120 Mallory children 
charged Iha! the defects were caused by daily exposure of the preg
nant women lo a powerful solvent.225 The women were not warned 
of the dangers of the solvent, even though they were required to 
handle the substance without adequate protectton.226 

During the 1960's and 1970's, women at the factory were ex
posed to PCB's and by the early 1980's, "Mallory Syndrome" was 
the term used by residents in the comm unify to describe .!heir chi I· 
dren with delormed limbs, unusually-sized noses, sma!I mouths 
and learning disabililies.227 The children's mental impairments re
sembled those of children born with Down's syndrome. Families 
were unaware of the cause ol their childrens' health problems until 
they noticed a trend among many children in the area bom with 
similar afflictions within a few years of one another. The common 
factor among these children was that !heir mothers worked at the 
plant. Mallory Capacitator Company went out of business in 19TT 
and was aquired by the Emhart Group228 and then a succession 
of other companies.229 Four additional suits were filed, ultimately 
totalling 270 claims.230 The Mallory case resulted in a February 
1995 settlement offer of $15 million from two defendants in the 
case, Duracell and Kraft Foods. In making the offer to 80 Mexican 
lamilies involved in five separate suits, the companies, which were 
successor owners of Mallory, have admitted no wrongdoing.231 

This 1995 report, which correlated 12 years of 
Matamoros industrial activity and BrownS\ille anenceph
aly rates, finds thal the pre\'alence of anencephaly in 
Cameron Count}', Texas is strongly correlated to the 
number of nearby maquila planl5 and employees: "As 
maquila acti\it)' has waxed and waned, so has the anen
cephaly rate increased and decreased in Cameron, but 
not in Hidalgo or ~ueces [the other two counties stud
ied]. "222 The three counties were chosen for the studv 
be:-cause they ha\'e similar demographics. Differences in 
the ra1es of anencephaly in these counties migh1 indi
cate how the pre\'alence of anencephai}' and other n eu
ral lube birth defects \'ar~· according to geographic prox
imity to the ~atamoros industrial complex. 

The researchers had hypothesized tha1 anencephaly 
pre\"alence would be highest in Cameron County, lower 
in Hidalgo Count)' and lowest in ~ueces County if emi• 



ronmental factors a~sociated "ith the maquil.idora i.n
<!ustry in Matamoros were related to the pre\-alen(e of 
birth defects on the C.S. side of the borde1.22S 
(Cameron County is closest to the Mal.lmoros maqu.ila 
complex.) If agricultural factors \\·ere related to the 
pre\·alence of birth defects, the researchers hypoth• 
e!ized, the pre\'alence ofbinh defecLS would be highes1 
in'Hidalgo County, the location of the mos1 agricultute 
among the three counties, followed bv Cameron and 
then Nueces Counties.224 · 
,: In fact, Cameron County, which is located in proxim• 
ity to the Matamoros maquila zone, had the highes1 
prevalence of anencephaly, providing a strong correla
~on between these two variables. 232 The study reported 
a'somewhat weaker correlation between the number of 
workers employed each year by the Matamoros maquila 
p'lants and the annual pre\'alence of anencephaly in 
Cameron, but not the most geographically-distant 
Hidalgo Counry.233 Interestingly, the association was 
only found with anencephaly, with the correlation be
tween other neural tube defect rates and Mal.lmoros 
industrial acthity weak enough to be coincidence.234 

Links Between Anencephaly and Toxics 
q Men working in certain occupations with high chemical expo
.sure, particularly painting, have a greater risk ol fathering an anen• 
cephalic child, per Texas state mortality data analyzed in a Ameri· 
can Journal ol Epidemiology study.235 

IJ A 1979 Finnish study reported in the Lancer links exposure of 
mothers to certain types of solvents and increased anencephaly 
rates.236 

OAn autopsy of an anencephalic baby born in Brownsville, Texas, 
across from the Matamoros maquila zone, showed residues of loxics 
and pesticides in body tissues.237 

□ A new 1995 study of the Matamoros/Brownsville anencephaly 
cluster finds a 12-year correlation be1Ween expansion and con• 
tractions in nearby Matamoros maquila industrial activity and in· 
crease and decrease in anencephaly rate in Cameron County, Texas 
where Brownsville is located. but not in more geographically-dis• 
parate countries.238 

The study's design did not test for e,idence of actual 
exposure of mothers, fetuses or anencephalic babies to 
maquila emissions. "'We do not have e,idence, however, 
of a direct link between maternal or prenatal exposure 
to ma~ila emissions and the occurrence of anenceph• 
aly,"23 The study concludes that v.ithout the proper 
emironmental data, including sur\'eillance of contami
nants in area air, water, and soil, little can be concluded 
about the rate of actual exposure of people lo the in
dustrial and agricultural chemicals in the area. Thus. 
the lack of data to make this connection "suggests that 
caution should be exercised in attempting to attribute 
causation to emironmenl.ll emissions from rnaquila fac
tories ... 240 Another factor the study lists as needing more 
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rese.1tch is diff.ezt•nt.e<; i11 .abortion beha\'ior on both sides 
of the borrle1 and ,,.·hat c.ffect it ma\' ha\·e on obser\"ed 
prtYdlMW~ v! i,e!lra:i n.bedefecu.241 

WJ ..im ,:ominc.ed som, ';!Vent or e\·ents occurred dur
ing tha: timt, something in the emironment that can
not be explaine d ," sa·,d Dr. Carmen Rocco, the 
BrcnnlS\ille pecliatrician. of the explosion of anenceph-
aly cases in BrownS\ille.242 · 
Thus, despite the strong correlation in the rate of 
maquila gro\\th and anencephaly incidence and a cor• 
relation between anencephaly pre\'alence and geo
graphic proximity to the Matamoros maquila industrial 
zone, without data on actual exposure, it is not possible 
to conclude the impact maquila toxics do or do not haYe 
on local resident's reproduc.tive health.243 . 

Current Anencephaly Lawsuits 
In 1993, numerous plaintiff families who had given 

birth to anencephalic babies filed suit against a list of 
defendant companies in the maquiladora zone in\'Ol\'
ing the adverse health effects of uncontrolled dumping 
of toxics on pregnant woman and infanu. 

In a lawsuit filed in March 1993, twency-seven parents 
of anencephalic babies demanded compensation from 
eighty-eight maquiladora companies and the Public l ' til• 
in· Board of Bro,111S\ille, Texas for the increase in anen
c~phaly cases in the area.244 The plaintiffs argued that 
the anencephaly had resulted, at least in pan, from re
lease of hazardou5 chemicals at the defendants· sites. 

On June 21st, 1994, five companies settled \\ith all of 
the plaintiffs including: Wides Manufacturing of 
Southfield, Michigan; Ranco de Mexico of Columbus, 
Ohio; Goba1 Systems of Dayton, Ohio; Breed Amomo
tive of :-.:ew Jersey; and Leonard Electric Products of 

. 94• BrownS\·ilJe, Texas.- . .:, Settlement payments totaling 
roughh· Si00,000 were paid by the first fi\'e defendants 
w the twenty-se,·en families named in the suit.246 From 
19~13 to 1995, amendments added other companies 10 

the suit. 
The defendanL~ denied any responsibility for the 

health problems. -Although General Moton has S)m• 

pathy for the families affected and concern for its em• 
ployees, their families and their neighbors, it has de
nied the allegations as being untrue ... GM will ,igorously 
defend itself and its good corporate citizenship in the 
Texas lawsuit."260 The entire amended suit ultimately 
wa!> settled in August, 1995, for a total of S 17 million 
dollars, according to Randy Whittington, the plaintiffs' 
lawyer. 261 Claims against five companies were dismissed , 
including Austin Power, CMI, Mitsubishi, Valmont and 
Quimica Fluor,262 and settlements were reached with 
all of the remaining defendant groups, including Gen
eral Motors.263 As part of the settlement terms, the de
fendants vehemently denied any responsibility and the 
amounts paid by specific defendants remain confiden· 
tial.264 (See Appendix A for a list of defendants) 
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4 Environmental Illness in Nogales? 

Highest Published Rate of Lupus in 
Medical Llterature.247 

. Residents in lhe border clty of Nogales, Arizona suffer trom a 
' rate of Lupus that is significantly higher than the national aver

age.248 Lupus is a chronic inflammatory disease in which the im
mune system attacks various parts of the body, primarily the skin, 

· joints, blood vessels and blood. Lupus symptoms include kidney 
problems, chest pain, fever, achy joints, prolonged fatigue, skin 
rashes and anemia.249 Death from lupus is not common. How
·ever, living with lupus is miserable. 

_. A high rate of lupus incidents in the Nogales area in the 1980s 
·:prompted city and local university health officials to conduct stud· 
~ les on a potential link between pollution and the high rate of lu
, pus.250 There remains a difference of opinion In the scient~ic com-
munity about the suggested linkage between the incidence of lu• 
pus and certain types of pollution. 

A study published in December 1994 by the Santa Cruz County 
Community Health Department concluded that the area defined by 
Nogales and Rio Rico had a high prevalence of SLE [LupusJ.25 
The survey also found that the rate was signtticantly higher than ex
pected: 94.0 per 1 oo,ooo.252 Lupus rates vary greatly, ranging from 
about 15/100,000 to about 50/100,000 in the Untted states.253 The 

•highest known incidence of lupus in a population published In medi· 
: cal ltterature was 50.8 per 100,000 in Calttomia.254 The study also 
' 

,-

found that the high rate of lupus in Nogales was much higher than in 
Patagonia, another Arizona town with similar racial clemogr~hics, 
but in a different geographic area that was used as a control. 55 

The Santa Cruz County Community Health Survey also con• 
cluded that the "health effects may be the result of comj'ex envi• 
ronmental exposure to biologic or chemical agents.•25 Environ· 
mental exposures were defined as exposures fQund "in the exter
nal environment, within houi,eholds, and include personal 
lttestyles: 257 

Ana Acuna is a co-founder of Living is for Everyone (LIFE), a 
grassroots environmental/health advocacy organization in Nogales, 
Arizona that works to raise awareness about the high rate of lupus 
in the community. Acufla, whose family has been In the Nogales 
area for three generations, said that when the maquilas first came 
into 1he area, •everyone in the community really welcomed the 
plants ... no one saw any smoke stacks, so we thought it was clean 
Industry. It was about this same time, twen~ years ago, when we 
began to see an upswing in the illness:25 Acuna, who has Lu· 
pus, says she has "learned to manage my disease well, but you 
just feel like hell a lot of the time, about 90 percent of the time you 
have inflammation, joint pain, puffed eyes, depression, diarrhea 
and you're on an emotional roller coaster."259 She believes, as do 
many of the members of the community on both sides of the bor
der, that the high lupus rate is being caused by worsening environ
mental conditions. 
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Chapter 4 

·Fouled Water: Sewage Treatment and Border 
Water and Health Problems 

Promise 
~-; "The incidence of hepatitis, shigellosis and amebia• 
;' sis along the border is two to three times the national 
f average: 15 percent of families in colonias report at 

least one family member suffers from diarrhea every 
~~ week ... This legislation INAFTAJ seeks nothing more 
~-. than to protect poor children from becoming sick.•265 

-Representative Ron Coleman, 
{D· TX), July, 1993 

Reality 
Since NAFTA went into effect in 1994, the average 

rate ol hepatitis in the border region has stayed at 2·5 
times the U.S. national average,266 and in some er• 
eas has increased dramatically, In Maverick County 
(Eagle Pass, Texas), the rate ol Hepatitis-A has nearly 

~ doubled from 5.3 times the state average in 1993 to 
10.3 times the state average in 1994. Webb County 

~ (Laredo), El Paso County and Cameron County 
-· (Brownsville) had 2.7, 1.8 and 1.8 times the Texas state 

·11, rate for Hepatitis A in 1994, respectively. The rate of 
Hepatitis A for the state of Texas remained virtually 
unchanged during the period from 1993 to 1994.267 

Promise 
"Without NAFTA, the United States and Mexico may 

, have difficulty sustaining their current level of coopera
tion in projects designed to maintain water quality. tn 
addition, it may be difficult to obtain sufficient financing 
to design and construct needed wastewater treatment 
facilities in the border area. Moreqver, in the absence 
of NAFTA, incentives for companies to locate facilities 
in the border region will continue, resulting in additional 
strains on already scarce water sources.~268 

., -Clinton Administration, 
November, 1993 

Reality 
The maquiladora work force grew by 20 percent in 

J NAFTA's first two years. Extensive new water and sew-
age treatment facilities that were touted by NAFTA pro

. ponents have not been completed. Several water and 
,· sewer projects underway before NAFTA have been 
· halted as a result ol the Mexican economic depres-

sion. The surge in funding !or such projects promised 
by NAFTA supporters never materialized. 
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I n addition to the serious health and emironmental 
problems created along the L" .S.-~lexico border by 
toxics, the lack of basic public health infrastructure 

on both sides of the border threatens the area's grow· 
ing population. Since ~AITA, the spread of infectious 
diseases, including hepatitis-A, cholera, typ hoid and of 
amoebic and diarrheal diseases, attributed to the lack 
of proper drinking water and sewage u-eatment infra• 
structure in the area, has not been reduced, and, in some 
instances, is increasing. 

U.S.-Mexico Border Water and Sewage 
Problems pre-NAFTA 

In 1993, over 3 million residents lived along both sides ol 1he 
U.S.-Me)(ico border. The rate o! poverty ol U.S. border residents is 
much higher than the U.S. average. For example, in 1990, the pov
erty rate for families liVing in the Lower Rio Grande Valley (the soutt,
ernmost tip of Texas) was 36.5 compared to the Texas average of 
14.1.269 A significant number of border residents live in unincorpo
rated communities called colonias. Most of these communities don't 
have water or sewer infrastructure, resulting in high rates of water
borne disease.270 . 

As noted by El Paso Representative Ron Coleman (0-Te)(as) 
during the NAFTA debate: "The incidence of hepatitis, shigellosis 
and amebiasis along the border is two to three times the national 
average. Fitteen percent o1 lamilies in colonias report at least one 
family member suffers from diarrhea every week ... This legislation 
[NAFTA) seeks nothing more than to protect poor children lrom 
becoming sick: 271 

Mexican border communities also suffer from higher rates of 
these diseases than the Mexican national average. The state of 
Tamaulipas, across from the southern most tip of Texas, had 2.7 
times the incidence ol Hepatitis, and 1 .5 times the rate of intestinal 
infections than Mexico on average,272 · 

For instance,· since 1':AITA passage in 1993, the a\'er• 
age rate of hepatitis in the border re~on has stayed at 
2·5 times the l:.S. national a\'erage,2 and in some ar• 
eas has increased dramatically. In Maverick Count)' 
(Eagle Pass, Texas), the rate of Hepatitis-A has nearly 
doubled from 5.3 times the state average in 1993 to 10.3 
times the state a\'erage in 1994. Webb Count)' (Laredo), 
El Paso County and Cameron County {BrovmS\ille) had 
2.7, LS and 1.8 times the state rate for Hepatitis-A in 
1994, respecth·ely. The Texas rate of Hepatitis-A re
mained ,inually unchanged during the 1993 to 1994 
period.274 



Maqulladoras and Hepatitis 

An Arizona study conducted in 1991 compared the incidence of 
Hepatitis-A in bor_der counties with a large maquiladora sector, ver

; sus border counties which were less industrialized and populated. 
· Twenty-seven cases per 10,000 were reported in the town of 

Nogales and 18.7 per 10,000 in Santa Cruz County (Nogales 
.. County.)275 The less developed Yuma County and Cochise County 
had only 4.2 per 10,000 and 3.7 per 10,000 respectively.276 

According to Dr. Laurence Nickey, from the El Paso 
C:Ounty Health Department, this Tale does not include 

: those patient~ ·,vho ~ek medical help in Mexico. "For 
, ~I we know, the rate mav be double what the statistics 
reflect", said Dr. Nickey. 277 

Border Water Contamination 
Increases After NAFTA, Many 
Promised Treatment Plants Falter 
D~~n~ the ~AfTA debate, ~AFTA proponents tried 

to mm1m1ze the deep-rooted, long-range problems in the 
bord~r are_a's sewage and wastewater treatment capacity. 
Desplle e\'ldence of major infrastructure failures, fund

. ing and political issues on both sides of the border, :-.;AFTA 
proponents and the ~fexican government promised that 
additional funds to update existing facilities, and to con
struct a few new sites to accommodate increased indus
trialization woul~ remedy the problems. They argued that 
not only would ;'\.AFTA not make the situation worse, but 
~at ~AITA passage would lead 10 actual imprO\·ements 
m w-ate~ and sew~g~ infr,astruc!Ure in the border region. 

For instance, m its ~-'AFTA &port on Ermirorm1111tal Is
sues, the Clinton Administration v.Tote concerning bor
der waler issues: "Im pie men t.ation of the :-.;AFTA should 
have several beneficial effects on v.-ater supplies in the 
border region ... the Border Emironmental C.ooperation 
Agreement associated v.ith NAFTA will pro\ide new fi. 
nandng for infrastructure projects to treat wastewater and 
prO\ide clean drink.ing,,:ater supplies ... Finally implemen
tation of the ~AFTA v.ill lead to the establishment of the 
Commission for Emironmental Cooperation, which v.ill 
prO\ide added impetus to l.'.S.-Mexican cooperation on 
managing \\'ater resources in the area. ~278 

Some of the proposals themsel\'es were appt-aling, 
but many were highly unrealistic. Post-:-.:AFTA, manv 
promised water and sanitation improvements have bee~ 
dela~·ed, or simply abandoned as infeasible. Meanwhile, 
as lhe maquiladora workforce grew by 20 percent in 
1"AFTA's first two years without significant investment 
in water. infrastructure, border waters were further pol
luted by increased industrial and residenti,\1,-I waste. 

Juarez, Chihuahua/El Paso, Texas 
In Juarez, open canals still carry "black waters· con

taining sewage and run-off from the city's 350 fact0ries 

and nunerous colonias. According to Dr. Laurence 
'.'l:ickey, of the El Paso City-Coun~· Health and Emiron• 
mental District, raw se"'·age was dumped in10 the Rio 
Grande Ri,·er at Juarez in I 993 at a Tale of 55 million 
gallons each day. i9 The construction of a sewage treat· 
ment facility, which had been planned prior to :\AFTA, 
has since halted due to !\-Jexico's economic crisis. 

At _issue !snot just the death of this waterway's plants 
and wild animals, but a dire human health threat. ),foch 
of the Rfo Grande Ri\'er downstream from Juarez/El 
Paso is fouled by nitrates, phosphates and extreme!~ ;1igh 
pH I e\'e Is. 2SO High phosphates over-nutrify plants, caus
ing the ri\·er to be robbed of oxygen, and create.an en
vironment conducive to the growth of micro-organisms 
that cause human illness. High pH levels can interact 
with ammonia and other pollutants to cause fish kills.281 
High levels of nitrates in drinking water also can threaten 
the health of infants. Nitrates in high concentrations 
react wilh the blood's hemoglobin and interfere with 
its ability lO carry oxygen. This results in "blue babv sm
drom e, "which is sometimes fatal. 282 Also found i~ c~n
tami~ a ted water are bacteria that cause 1'-phoid, chol
era, infectious hepatitis-A and dysentery.283 

The Rio Grande remains so contaminated b\'human 
fecal _matter in the El Paso-Juarez area that e~·en skin 
contact is dangerous because of the possible exposure 
to cholera and hepatitis and the micro-organisms that 
cause_ dysente~)' carried in the waste.284 Raw sewage 
flows into the m·er, mostly from the Mexican cities along 
the river which either ha,·e no waste treatment s\·stem. 
or s~·stems which are old and over burdened285_' 

The Rio Grande is also one of the most tested ri\'ers 
in the \\'orld. A binational program called Project de! 
Rio tests 1he river three times each spring. The Santa 
Fe, ~ew '.\-fexico-based program's 1994 test found colo
nies of fecal coliform at more than 230 times the le\'el 
safe for skin contact in water forty miles do,,.,nstream 
from j\iarez/El Paso286 Fecal coliform is often used as 
an in di ca tor of the presence of the organisms that carry 
hepatitis-A, typhoid, and cholera. 

"Some of the parts of the river are so dirty," said Craig 
Heacock, Project del Rio's U.S. coordinator, Mthat it's 
not a good idea to have the students test it'. In those 
cases the l' .S.•Mex.ico project sometimes pays the coy
otes {people who ferry illegal immigrants across the 
border] to get a water sample for them, Heacock re
poned.287 

Despite the urgency for projects to clean the Rio 
Grande, the construction ofa S72.2 million sewage treat• 
ment plant for Juarez, planned before XAFTA, was 
halted in its earliest stages of development in early 1995 
because of the ~fex.ican economic collapse. 288 After the 
December 1994 peso crash, Juarez saw its city budget 
reduced by 70 to 80 percent and construction on the 
plant stopped shon. MWe stopped all projects," said city 
employee and pollution specialist Ja,ier Sapien. 1'here 's 
mone~- for salaries and light bills, I.hat's it."289 
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The possibility of ~ADBank financing a Ciudad 
Juarez wastewater treatment plant is slim. The Border 
Emironment Cooperation Commission (BECC) which 
must appro\'e projects for 7\ADBank funding did not 
certify the project because the city could not come up 
with the required 20% of equitY financing and the pub
lic could not afford user fees .290 Meam-.·hile, two ,·ears 
after !'-;AITA, the untreated water from the rl\'er i~ still 
being used for irrifation in Ciudadjuarez and the sur
rdunding areas.29 

1'he people of Juarez are our next-door neighbors," 
said Dr. ~ickey. 1'hey are our relati,·es and our friends. 
They are our business and professional associates. If the 
U.S. government can spend billions of dollars in for
eign aid on Third World countries on the other ide of 
the world, why can't it help our next-door neighbor build 
a sewage treatment facility that would not only benefit 
them, but would protect the health and lives of Ameri
cans? I have yet to get an answer to that question. "292 

Las Colon/as de los Estados Unidos-An 
"American Calcutta" 
· One prominent ~AITA promise was that increased 
development and trade caused by :'\AITA would mean 
greater prosperity for residents in all three :'\AITA coun
uies. Yet, before :'\AITA and after, the formula of more 
Cbmmerce automatically translating into shared pros
P.Crit:y for the majori~· has pro\'ed false. 
r Increased development along the t:.S.-Mexican bor• 
der has not been accompanied by economic prosperity 
for many residents on either side of the border. Four of 
the five poorest cities in the Vnited States "ith popula
tions greater than 100,000 lie along the Texas-~iexico 
Border-BrO\-.nS\ille, ~fcAllen, Laredo, and El Paso.293 
Two years after :-.:AITA, an estimated half a million 
people li\'e in what is known as the "colonias" on the 
tJ.S. side of the border, a population equal in size to 
1'ew Orleans.294 

The colonias, or La5 Colonias (which means "neigh· 
borhood" in Spanish) are rural slums along the t:.S.
Mexican border. Many colonias are located on the l" .S. 
side of the border and the residents are L'.S. citizens, 
but the sanitation and health conditions under which 
the residenu live are more comparable to Bangkok than 
to Baltimore. The colonias, typically subdhisions ¼ith• 
out any access to safe water or sewer systems, appeal to 
new immigrants to the l 'nited States because the down
payments for Mownership" papers ·are low. For at least 
'tWo decades, such colonias ¼ithout municipal water and 
sewer hookups ha\'e been housing t:.S. residenu. The 
colonias lack the most basic infrastructure, and thus 
threaten residenu ¼ith dismal health and housing con
ditions. Two vears after :"\AITA, the Texas Water Devel
opment Boa.rd (TI\"DB), in a Febru~ry 1995 report 
which sur\'eyed 23 Texas counties, identified 1,436 
colonias ,,ith an estimated total population of 340,000. 
This was a net increase of 67,000 since their 1992 sur-
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,~~ though much of 1.hh 'mcreas~ may have been due 10 

be11er inform . .arion gathering.29:> 

Land Sales, Scams, and "Grandfathered" 
U.S. Colon/as 

The L"-~- colonia~ 4lr c also a scene of fraud and con
sumer ahu~. as documented in a October 8, 1995 60 
Minutts tele,isiun new~ segment about the cruel land 
scams of the l 1.S. colonias. Immigrants eager to buy U.S. 
land scrape together enough money for a dO\m pay· 
ment on a plot of land in a colonia with the hope of 
building a home. However, exorbitant interest rates of
ten keep them from ever actually owning their home• 
stead. 

According to Sister Rosemary Welsh, a nurse who 
works with colonia families ouuide of Laredo, "They 
could pay conceivably for 20 years and wouldn't even 
begin to pav off the principal because of the high inter
est rates. --296 Moreo\'er, if residents are late on a pay
ment thev can be e,icted, which allows the colonia sub
di\ision de,·eloper to sell the plot O\'er and over again, 
she said.297 The colonias land "developers" are often 
rich and powerful people. In at least one case, an emi
ronmental administrator charged ¼ith protecting the 
emironment and public health along the border .who 
was appointed by the Clinton Administration 10 the 
board of one of 1':AFTA's parallel emironmental insti
tutions is making mo ney through land sales in the 
colonias (See 60 Minutu Box in Chapter 7) _298 

A February 1995 Texas Water Development Board 
report entitled ''Water and Wastewater ~eeds of Texas 
Colonias: 1995 l "pdate," concluded that establishment 
of nn,• colonias is not a 'kidespread problem. However, 
se1ious concerns remain regarding growth of existing 
colonias. and puhlic health conditions in the existing 
colonia.s. 299 Texas counties must adopt Model Subdhi
sion Rule~ to obt;1in certain state funds. Thus, there are 
no,·· rules in roughly half of Texas' border counties to 
pre\'ent the de,·elopmem of new colonias. However, state 
officials are concerned about continued growth in the 
use ofhgrandfathered" colonias. These are subdi\isions 
which do not have "'·atcr and wastewater services, but 
which were legally platted before the adoJ>tion of the 
new rules and thus are not subject to them~OO Accord
ing to Bill Allen, with the Texas Water Development 
Board, a recently passed measure by the Texas legisla• 
ture (HB 1001) may reduce the use of colonia "grand• 
father" loop-holes b}' restricting the sales of land by de
,·elopers. 30 l 

Water and Wastewater Health Hazards in 
the Colon/as: An Alphabet Soup of Disease 

With no running water or sewage systems in place, 
residents of the colonias are exposed to a ,-ariety of seri
ous health risk.s.302 Laurance K i'\ickey, M.D., Director 
of the El Paso City County Health and Emironmental 
District, is currently updating a 1986 study conducted 



,in the colonia of Santa Loren za, Texas. That stud\' found 
('hat "br the time child ren are eight years old, approxi
m au~ly 35 percent have been infected ...,;th hepatitis-A 
and br the time they are 35 years old, 85-90% have it. "303 
According to :,.;ickey, "the region has 2-5 times the na• 

vlional hepatitis-A rate. "304 ''This is not a regional prob
l~m. ~t 's not ~ Texas problem. T his is a crisis of poten
tially mternauonal scope ... cholera, tuberculosis, bron
chitis, typhoid, typhus," Texas Attornev General Dan 
Morales told 60 Minutes in OCLober 1995. 305 

"By the time [U.S.] colonia 

children are eight years old, 

approximately 35 percent have 

been infected wi,th hepatitis-A 

and by the time they are 35 years 

old, 85-90 % have it. "306 

A Mar 1995 article in the Journal of the Ameriran Medi
cal Association, "Along the Southern Border, Pollution, 
Poverty, Ignorance and Greed T h reaten :--=ation's 
H ealth," documented the l: .S. colonias· current health 
problems. The article found some colonia residents, ...,;th 
no access to municipal water sources, dra,,· their water 
from shallow wells and build their 0\\11 make-shift out• 
houses. There are lhousands of illegal or nonconform· 
ing septic systems in El Paso County alone. 307 The well• 
water dra\\11 from the Rio Grande flood plain is already 
badl\' contaminated, \\ith shodd,·, home-made sewage 
syste.ms exacerbating I.he proble~. the study found.308 

, Sun·e,·s in l 995 of water from L'.S. colonias wells reveal 
'f • 

.iulfate concentrations nearh· t\\ice the level considered safe 
· for chin hlng water, and also· high le\'els of arsenic con tami• 
nation.309 Hi~h le\'els of bacteria and fecal coliform were 
also found.31 Waterborne diseases are leading causes of 
dealh in many of the colonia communities.311 

The olher L".S.-Mexico border states have similar colonia 
conditions. According to New Mexico Attorney General 
Tom Cdall, "You have people li\'ing in Third World condi
tions, which to me is really appalling in this day and age in 
America."312 LldalJ issuing subdividers he says used ille• 
gal lot splitting to create fi\'e colonias. Some developers 
.use a loophole which pro\ides that if a lot is split four or 
fewer ways, it is not considered "subdi\~ding", and thus is 
exemr from rules on roads, drainage, water and wastewa
ter. 31 ~ ew Mexico's colonias are concentrated in Dona 
Ana County, where fewer than 20 percent of lhe residents 
.are connected to wastewater systems.314 

The Attorneys Genera/-
Tracking Down Slum Lords 

The !\ew Mexico Attorney General's office is suing a 

de\'eloper in Dona Ana Count~· who has set up fh'e 
colonias bt using illegal lot splitting near the t0\\11 of El 
'.\fil .. gro.3 1:J In Texas, the Attom e,· General's office, which 
recen tly set up a "Colonia Strike Force," has initiated \'an• 
ous im·estil alions and is invol\'ed in 52 colonia-related 
lawsuits.31 In June 1994, EPA awarded 5150,000 to the 
TexasAuorneyGeneraJ's "Colonia Strike Force."On Sep
tember 13, 1994 this amount was increased by S50,000, 
and, in 1995, the EPA awarded an additional S50,000 to 
the "Colonia Strike Forc.e.'·317 The Texas Attorney 
General's office , together with EPA Region 6, administer 
the p rogram through offices in Austin and McAJlen, 
Texas. Their wk is to investigate and prosecute ,iolations 
of sute law invoMng iUe~.J subdi,isions.318 

In 1995, EPA aW3J'ded $60,000 for a similar investiga· 
tion and prosecution project to the New Mexico Attorney 
General's office. 319 The New Mexico Attorney General's 
office wi 11 provide $15,000 in-kind for the project as 
wen.320 The money is supposed to finance a one year 
project to ''support the effort to stem the de\'elopment of 
colonias and alen potential purchasers to the emironmen• 
tal and health dangers of colonia de\'elopment lhrough 
inno\'ati\'e use of state enforcement aulhorities ... 321 

Shortchanging the Colonia Cleanup 
Although colonia.s qualif)· for several federal water as

sistance programs, resources avaHable pale in compari• 
son to the amounl of funding needed to esi.ablish even 
the infm.stn.l{turttO protect the heallh of the l'.S. colonias 
residents and the area emironmem. Moreo\'er, much of 
the a\'ailable funding goes to building infrastructure 
which should ha\'e been funded by de,·elopers.322 For 
example, according to Sister Maribeth Larkin of the El 
Paso lnterreligious Sponsoring Organization, when long
awaited "'c1.ter lines are finally r un to selected colonia com· 
munit.ies, public funds only co\'er I.he costs of running 
the water lines underneath, the streets and not the ac
tual cost of hooking up the houses, a cost which many 
households cannot afford .323 

In 1989, Texas ,•oters approved S250 million for Texas' 
Economically Distressed Areas Program by the sale of 
bonds. Funds were to be j ointly administered by the Texas 
Water Development Board and the Texas Department of 
Housing and Community Affairs. Now, five years after 
the funding was approved, only $37 million has actually 
been spem.324 The Texas Department of Housing and 
Community Affairs also had $27 million for Texas from 
the Cranston~nzales ~ ational Affordable Housing Act, 
passed by the V.S. Conres.s.325 The program was not 
reauthorized in 1995.32 The siate of Texas came forth 
with S7.5 million ofitsown money.327 Moreo\'er, because 
these areas are too poor to repay loans or pay user fees 
assistance from BECC and :--=ADBank is unlikely. 

Real Life Along the Border After NAFTA 
According to Maria Munoz, a resident of the cotonias in San 
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'Elizario, Texas. living there is "horrible: -Coming from Califom;a l 
' never imagined ~ could really be this bad. We don·1 tiave any ~a
, ter. We have to go get water in containers at a IOCdl church. We go 
·i about twice a week," stle said. 

? She describes how she ended up in this mess. "My husband saw 
. that they were selling land. He came and bought land and we moved 
t,ere wllh him in July 1994. My husband works in an industnal factory 
1-that manufactures some type of part. They pay him minimum wage. 
\bout $150 a week for 6 days work which is really difficutt for a family 
of 5. I have a son age 3, and two daughters S and 9. • . . 
· , saw reports abol., 4 famies il tie same silualioo I am rtJW il, but I 
!'8Y8r believed tt was tue. I dctl't m peq>1e ~ -Md tis way.· 

{ According to Mul\oz, she has not seen any dramatic improve
ments like those promised in the colonia community where she 
lives. ~Y say they are doing things and maybe they are, but you 
can't tell. We are still without water and wllhout a sewage system. 
Our family was able to get a septic tank with the assistance of El 
Piso, (El Paso lnterreligious Sponsoring Organization) who gave 
us economic help through a cooperative they have. 

Even though Maria Munoz says she finds her current situation 
very frustrating she does not foresee any way to leave. ·How could 
we? Where would we go? We are a low income family. Even if we 
.WJanted to leave we couldn't: 328 

Nuevo Laredo, Sonora/Laredo, Texas 
Th"o 1-ean 'mv• '.':.m-.li. ,11 :-.:ue\'o lart'cio. iO percent of 

thi: .1pp10.-timat(-'h half million residents Oush their toilets 
dirt'cth in w the Rio Grande. a( no 5e\,-age treatmen I facil
ill· ~xi~LS for tht' cirx3:l9 At this juncture of the river. mil• 
li~m of ga.llrms of r.sw sewage are dumped each d.1~: 330 

Fatal Infection Caused by 
Swim In Rio Grande 

Oespile al lhe atlMtion on border envirorvneotal and health disas· 
lers dumg !he 1993 NAFTA debale, and despite promises Iha! NAFTA 
passage would improve the existing problems, after NAFTA, newlrag
edies are unfokfng with grin regularity. F01 nstance, lhe deacjy ttveat 
., tunan healti from sewage entering the Rio Grande became clear 
in August 1994, wt'el'l a 13-year-old boy from lhe Laredo-area colonia 
of Rio Bravo died from an amoebic brain rdection after swimming in 
tie river. The rare infeciion. called menngoecephalitis, is caused by a 
micro-organism found in most untreated water. The amoeba, Naeglena 
Fowleri, can cause meningoencephalitis when ii ntects the lining of 
the nose or nasal passages, and travels to 1he brain by way of the 
ottactory nerves. The disease is rare, bu! fatal, wi1h deatti occurmg 
within frve days. The amoeba was found in high concentrations in the 
water in which the boy was swimming.331 

EAGLE PASS/ LAREDO REGION 
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Afler a number o( delays. construction had begun 
on a massi\'e S~million~allon/day Xue,·o Laredo Joint 
International wastewater treatment plant which had 
been planned as a project of the l'.S.-~fexico Interna
tional Boundarv and Water Commission prior to 
!':AFTA.332 The project was being financed jointly by 
the l!nitcd States and Mexico. Meitico has spent SI0.7 
million, matched with a $10.9 million grant from the 
ll.S. EPA. MexicoowesS10.2million. Thest.iteofTexas 
would then pay a final $2 million.333 

The project was haJted in March 1995 because the 
Nuevo Laredo municipal authoritie~ cannot pay the re
maining $10 r;,illion even though the project is almost 
completed. "rYc.:n a plant that is 90% finished is likely to 

.... be unfunded beca~ S 10 million is just about impossible 
to find with the current crisi.5 in Mexico," said Geof Land, 
program director with the Border Ecology Project in 
Bisbee, Arizona. 334 ln the meantime, crews of workers 
have been laid off or shifted to other details. 335 

The Nogales Wash 

Nogales, 
Amon.a 

0 2 

·;: 
~ . 
.5~ 

Nogales, Sonora/Nogales, Arizona 
The city of Nogales, Arizona has been plagued by the 

hea,ily conl.lminated ~ogales Wash, which "·as another 
featured emironmental horror story ofthe ~AITA de
bate. The Nogales Wash starts in Mexico and flows north 
through the downtown area of ~ogales, Sonora and 

~ogales, Arizona. The water, roiling \\ith toxics and rah· 
human sewage, flows unco\'ered until it reaches the 
metropolitan area of :'\ogales. Sonora. 

From 1989 to 1993, the l'dall Center for Studies in 
Public Polic~· at the l'ni\·ersicy of Arizona and El Colegio 
de la Frontera ~one (COU:F) in Tijuana and !'l:ogales, 
Mexico conducted an interdisciplinary study of 
transnational waste management poli~·. Included in this 
study were detailed analyses of water in the Nogales 
Wash, and also in drinking water wells located near 1he 
~ogalcs Wash. Findings showed high levels of fecal 
coliform, among other contaminants.336 

As well, many o( Nogales, Sonora's colonias still are 
not connected to the cities' ~ewers. Sewers that do exist 
are aging and poorly mair,;.ained.337 Leaks and breaks 
arc common, as well as seasonal flash floods which carry 
the sewage into groundwater that supplies local wells.338 

Fecal coliform levels are often above the Arizona 
water quali ty standard of 4,000 colonies/ l 00ml. 339 For 
inst:nce, in January and February of 1995, the fecal 
coliform levels were above standard on nine separate 
testing occasions.340 Four times during this period, the 
level recorded was ot,rr 20 ti~J the allowable le\'el at 
80,000 colonies/ lOOml.341 

The International Boundar~· and Water Commission 
decided to begin a gi:oundwater monitoring acthir:y project 
in Ambos, Xogales.342 The project was scheduled to be
gin in December, 1994, but has faced several delays.343 

California/Baja California 
Water quality problems on the California/Baja Cali

fornia border ha\'e been mostJy associated with the ~ew 
River and the Tijuana River. The ~ew Ri\'er runs from 
Mexicali, a booming maquiladora center of approxi
mately l million people, into Calexico, California, and 
then to the Salton Sea in California. The ~ew Ri\'er has 
been a source of great concern for many )'Cars, and still 
has the ignominious distinction of being the dirtiest river 
in the l'nited States. During the :-.;AITA debate, the :'\ev, 
River's contamination was noted as the sort of problem 
!I.AITA could improve. 

"The New River is a time bomb 

waiting to explode on both sides 

of the border. " 
-l>r. Ltt Collrtll, 

/'1r1Mr htalth officrr for 
lmpmal County, CalifOTnia, 

Novtmhtr J 99j)<f4 

Two years after !':AITA, the New River remains dan
gerous!~· polluted. A Sovember 29, J 995 LA. Times ar-
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ment officials are seeking fun_q_ing for their contribu
,_ tions through the ~ ADBank.331 The main focus of the 

..,, IBWC's project at this point is hiring an enS1neering 
firm to draw up a plan for treatment plant needs. Cali

; fornia EPA officials estimate it will be about a \'ear be-
. fore such a plan is completed.358 · 

t: Tijuana, Baja California/San Diego, California 
~- The sewage collection system in Tijuana_ was built to 
,·• handle 17 million gallons/da)' of sewage.3:,9 Howe\'er, 
.J the cirr's cur rentaverag_e sewage production is 35 to 40 

1: million gallons/day. 360 Because of lhe constant o,·er• 
load, sewage is typically not adequately treated or raw 

-:.-•sewage is discharged straight into the ocean. With lhe 
4 California congressional delegation split over NAFTA, 
;, lhis severe example ofinadequate environmental infra
~- structure along the border became a rallying point. Anti• 
,-. NAFI'A Representatives, such as San Diego Representa· 

tives Bob Filner (D-CA) and Duncan Hunter (R-CA), 
pointed to lhe massi\'e sewage flow prior to :'\AITA and 
pred icted NAFTA would exacerbate the prob lem. 
NAFTA supporters argued that Tijuana-San Diego health 
problems would get worse unl£ss !'.AITA increased area 
prosperity and funds for cleanup. 

Two years after :'\AFTA, sewage collection and treat
r: mem in the city of Tijuana is a serious problem, posing 
i· a health ihreat to residents of both Tijuana and nearby 
~ San Diego. The California EPA reported that the Tijuana 

wastewater system releases 25 million gallons per day of 
partiall,· treaied and undisinfected wastewater imo the 

'· Pacific ·ocean about six miles south of the L".S. bor
der.361 The California EPA found that the Tijuana waste• 
water collection system, on a\'erage, also releases 2 to 3 
million gallons/day ofraw sewage directh' to,,·ard Cali• 
forn ia beaches.362 · 

Tijuana's wastewater and storm water systems are com• 
rtf bined; therefore, the industrial waste containing lead 
' • and pesticide residues, including DDT, ends up in the 

; 

·" 

sewage system.363water in Tijuana is scarce, so the water 
has a high concen tration of toxics, says Lori Saldana, of 
the San Diego Sierra Club.364 During the ,,inter months 
there is a different problem. Hea\'y rainfalls cause an 
e\'en greater over load of the system, resulting in "large 
sewage flows into the l:nited States ,ia the T ijuana Ri\'er," 
according to a '.\.fay 1995 Report ~y lhe California Emi• 
ronmental Protection Agehcy.36

=> 

President Bush and President Salinas entered into an 
agreement to construct an International \\'aste,,·ater 
Treatment Plant just inside the l".S. border.368 The plant 
was to be build b\' the t· .S. EPA. the International Bound
ar\' and Water Commission, the citY of San Diego, and 
the state ofCalifornia.369 The plant ~,-as designed to treat 
25 million gallons of sewage per day, \\ilh the capacity to 
partially treat 75 million gallons per day in emergency 
situations, such as lhe winter storm season.370 

Four components of lhe plant were to be constructerl: 
an ad,·anced primary treatment facilit}', which uses 
chemicals to accelerate the settling out of wastewater 
solids; a secondary treatment facility, which breaks down 
additional organic matter; a land outfall, which is a pipe 
that would carry treated sewage 2.3 miles to the ocean; 
and an ocean outfall, which is an additional pipe that 
would carry the sewage 3.5 miles offshore and release it 
at a depth of 95 feet.371 Adjacent to the plant being 
built for Tijuana wastewater, San D iego is planning an 
updated water reclamation facility. 

As of December 1995, the land outfall was completed. 
The advanced primary treatment facility was scheduled 
to be completed in the spring of 1997. The ocean olll• 
fall was scheduled to be completed in June of 1998. The 
secondan- treatment facilitv was dela\'ed due to legal 
challeng~~.372 · · 

In June 1994, the Sierra Club and the Surfrider Foun
dation filed suit to force construction modificalions on 
the secondary treatment facility.3i3 The complainants 
ad,·ocated a "ponding system" of secondary treatment 
\\"hich is "a biological system, a wetland system, that lets 
nature break down the bad components of sewage," 
according to the Sierra Club's Daniel Braun.374 Accord• 
ing to Da\id Fege, Assistant Director of the San Diego 
border office of the EPA, a ponding system would sup
posedly reduce the toxicity of the sludge, th us reducing 
the emironmen ta\ impacts of the effluent. 1 t might also 
make the wau.•r a\'ailable for reuse, and would be more 

cost effective.375 

Two ,·ears after ~AITA, the Mexican coast and its 
residen~ are continually exposed to polluted water as 
untreated sewage pollutes beach communities. Da,·e 

• Ewing, public works director for the City of Imperial 
Beach near San Diego recently lamented: ''The prob
lem oflmperial Beach has gotten worse. Collection and 
treatment facilities in '.\.lex.ico haYe been ta.xed hea,ier 
and heavier," without impro,·ements in infrastruc
ture.366 Signs warning of contamination are _often 
posted along the shoreline in Imperial Beach.361 

In order to sol\'e the Ttjuana sewage problem, in 1990. 

The Sierra Club and the Surfrider Foundation reached 
a settlement in their law suit about lhe plant which re• 
quires the project managers to study the alternative 
method. Construction of the secondary facility is to be 
delayed until the study on the ponding system is com
plete. In the settlement, the project was given the option 
to object 10 the ponding proposal. According to lhe San 
Diego Sierra Club's Lori Saldana, if time, mone)~ and la
bor is in\'ested in the project before a ponding system is 
sufficiently studied, then e\-"en if the ponding method 
turns out to be more cost effective, it won't be used.376 

T he p roposed treatment plant was designed to do 
awav \\i th bacteria caused b\' residential sewage. Its de
sign' would do little to p uri~· the water from industrial 
toxic compounds such as PCBs and DDT. Toxics may 
e,·en d amage the plant.377 

According to the l'.S. EPA's Da..,id Fege, factories in 
Mexico are supposed to pre-treat their waste so that 
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toxics cannot reach the sewage system. However, such 
laws are simply not being enforced. "Frankly. right now 
we are not off the gTOund," said Fege. 378 

It was estimated that the plant would cos1 S3i9 mil
lion. As of mid-December 1995, the project had not ex
perienced any cost o,·erruns.379 ~onetheless, if the 
project does not use the cheaper ponding sntem, then 
it is unlikely sufficient funds will be a,-ailable to finish 
the project. 

The state of California prmided S5 million for the 
project and the city of San Diego gave S84 million. 380 
~he U.S. Congress was asked to appro__priate S274 mil
lion of U.S. EPA funds for the project.381 The V.S. Con
gress only appropriated $239 million for the project, 
leaying a shortfaJl of $34 million. 382 The project plans 
to ask the U.S. Congress for additional funds as it fin
ishes completion, but there are no assurances that addi
tional funds will be appropriated. 383 

The l '.S. Congress also pro,ided Mexico with a SI6 
million loan that must be paid back over the course of 
ten years.384 The S16 million loan was to be ~exico's 
contribution to the project. The S16 million figure was 
based on the cost of a treatment plant that had pre,i
ouslr been planned for Tijuana. That plant would have 
di~charl:ed all of its effluent directly into the Tiajuana 
river.3 => The 1990 Bush .. Salinas agreement asked 
Mexico to forgo that plant, and put the same amount of 
monev toward the International Wastewater Treatment 
Plant.386 Howe\'er, v.ith the lower peso exchange rate, 
Mexico's capacitY to ptll S16 million toward the project 
is now in doubt.387 A source at the EPA points out that 
Mexico has littJe incentive to pay for a plant which is 
mired amid these controversies. "The best we can hope 
fo~ is that they ...,;11 send some sewage our way once the 
plant is done so it doesn't become too much of an em
barrassment," joked the official, who ...,ished to remain 
anon:mous. 

If legal and funding problems pre\'ent constrnction 
of the secondary facility, a 1987 law would allow for the 
filing of a "30 I " waiver that would drop the requirement 
that the secondary facility be completed. 388 Such a situ• 
ation would be extremely problematic, since water needs 
to be treated at least to a secondary le\·el, or bette r, in 
order to be reclaimed for industrial or agricuhural 
uses.589 

Another concern is that when the primary treatment 
facility is completed, in spring 1997. there would be at 
least 12 months before thr. ocean outfall line would be 
completed, in the spring ofl998.390 A number ofalter
native plans ha\'e been developed, including returning 
the partially treated effiuent to Tijuana for further treat
ment, storing !he effluent and treating it in San Diego, 
and discharging it into the ocean.391 Some of the alter
nath-es call for excess effluent 10 be discharged into the 
already polluted Tijuana Ri\'er.392 The Tijuana Ri\'er 
£lows into a fragile coastal estuary area. The pollution 
from the ri\'er damages the estuary, which is used ':>~-

humans for recreation and is home to numerous spe
cies, including commercialln·aluable shell fish and en-
dangered species. 393 · 

The Tijuana River 

A 1995 Caf~omia EPA report documented that the Tijuana River, 
which flows through the rapidly growing city of Tijuana before reach
ing Chula Vista, California, has been known to have a flow consist
ing entirely of untreated domestic and industrial wastewater during 
dry weather.394 The Tecate Creek, which flows through Tecate. 
Baja California, and into the Tijuana River, poses yet another po• 
tential risk. According to an April 1995 Cal~omia EPA Report, 8 to 
1 O million gallons of industrial and domestic wastewater from the 
Tecate maquiladora center were entering the creek each day, in
cluding 1 to 2 million gallons of untreated wastewater from the Tecate 
Brewery. 395 

~any emironmentalists argue that a facili cy that does 
not reclaim the treated water would be the ,,Tong ap
proac h to treating the on-going Tijuana/ San Diego 
water problem. In San Diego, residents pay S350-450 
per llcre foot (which is equivalent to 300,000 gallons) to 
ge1 water to their homes and then pay S700 per acre 
foot to u-eat tha1 wa1er after it is used and to dump il in 
the ocean. Tijuan a's water coSLs are the highest in 
~ex.ice, costing S15,000-25,000 per acre foot. If there 
,,·ere a water reclamation system, the region could dra
matically increase its conservation of water. 396 

Water Availability: Pressing Problems 
Coming to a Head 

One often overlooked issue regarding the growth of 
industry and population along !he L'.S.-Mexico border 
is the problem of water availability in this arid region. 
The se\'ere drought that has plagued :\'onhern ~exico 
and Southern _Texas for the past three years may be 
bringing this issue, which was not considered during 
the ;-,;AITA debate, to a head. 

In simple terms, the region is facing a water shortage 
crisis and looming ecologicaJ disaster. Ha,ing exhausted 
it.s resen-e of Rio Grande River water, Mexico appealed 
to Tex.as for a water distribution loan in the summer of 
1995. However, v.ith Texas nearing the critical reserve 
le,·el on its allotment, Governor Ceorge W. Bush refused 
the request, stating that the water rights belong to pri
\'ale indi\'iduals and were not the state's to gi,·e awa)'· 

Even under normal conditions, the Rio Grande ranks 
low among the world's principle ri\'ers in the amount of 
water discharged per square mile ofbasin.397 The n,·er 
is, in fact, o,·er-allocated, meaning the demand for wa• 
ter is greater than the supply. There are very few other 
sources of ,,:ater in the area. 

~ot only does this looming water crisis threaten the 
region's residential population and its agricultural pro-



ducers, but the low le\-els of water in the ri\'er increase 
the likelihood of the outbreak of diseases such as chol• 
era and other sanitation problems. 

Another potentially explosi"e issue which the po~t· 
, ~AFTA development boom on lhe border is forcing to 

a head is the allocation of bi-national underground aqui
fers. Two years after ~AITA, there is still no agreement 
between the U. S .and ~exico on di\iding this scarce 
and crucial resource despite increased residential, in• 
dustria1 and agricultural demand. Obsen·ers on both 
sides of the border have criticized the lack of attention 
paid to the issue b; the International Boundary and 
Water Commission. 98 

-~ Another immediate water availability issue concerns 
' .. the Hueco Bohon aquifer in the El Paso-Ciudadjuarez 
_ area. This aquifer, 80 percent of which lies under the 
., United States, has been exploited on both sides of the 

border . .'391:! ·:A L.c.k. t,i .action to adequate))' manage and 
consen·e the Hi:.t~u, Bolson to pre\'ent its total deple
tion can onl) k.ad m mounting problems, some of which 
may be impossible v, .~olve," testified ~lexican em iron• 
mental attorney .-\lbeno Szekelev before a recent meel• 
ing of the Ime; nati(,nal Soun dary and Water Com mis
sion. 400 "Thrrc:·~ a lack of poliLical will in both the 
l'nited State~.and ~kxico ... l"nfortunatel~·, with ground
water it seems to be a case of 'out of sight, out of mind."' 
said Al Vtton, di rec tor of the In tern ational 
Transboundary Resource Center based at the Unh-er
sity of ~ew Mexico.401 

In the meantime, growth and contamination in the 
region has continued to increase under NAFTA at a fre
netic pace, with little concern on the part ofpri,·ate in
dustry for the depletion of water resources-at least until 
the well, and then the profits, run dry. 
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.' Chapter 5 

Border Air Pollution Under NAFTA 

Promises 

Without NAFTA, it is expected that the maquiladora 

program will continue to provide incentives for the con· 

struction of facilities in the border region, and that Mexi

can border populations will continue to increase, with 

resulting increases in air pollution emissions. Wages 

would be less likely to improve in a relative sense, so 

that widespread retirement ol highly polluting automo

biles and residential fuels would be less likely to occur. 

!tis not clear, however, whether efforts by the Mexican 
I 

government to control emissions will continue to in-

crease without NAFTA.402 

-Clinton Administration, 
November, 1993. 

Reality 

As employment in the maquila industry has grown 

·~ two years of NAFTA, so have airt:,ome pollution emis• 

sions from industry, and increased commercial and pri• 

vate transportation in the border area. The maquila 

workforce is up 20% since NAFTA passage and 3,500 

trucks now cross the U.S.-Mexico border at Laredo, 

Texas alone, daily. Also, Mexican real wages have 

tumbled, with 14% devaluation of the peso in NAFTA's 

first year, and then a precipitous further 45% drop by 

the eve of NAFTA's second aniversary. 
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A Yery ob,ious example that pollution knows no 
borders is with air pollution. Emissions from cars, 
industr)' and utiJiryplants in the t.:.S. and \iexico 

flow back and forth across the imaginary boundary we 
call a border or frontera. The air pollution issue became 
a focus o f the 1993 NAFrA debate for ~veral reasons: 
the ~exican capital, Mexico City, has disastrous air qual• 
ity problems that became the focus of North American 
news stories during the NAFfA debate; U.S. investors 
in the then-proposed Carbon II Mexican border elec
tric plam designed to burn low-grade, medium-sulfur 
coal ,,ith no emissions controls became targets of a high· 
profile -.ampaign and were ultimately pushed to di\·est, 
as was the World Bank, from the plant whose emissions 
would threaten ,isibility as far away as the C.S. Grand 
Canyon; and tele,ision news brought pictures of the haze 
and word of the serious air pollution health effects in 
several border n\in cities, such as Juarez-El Paso. 

Air pollution in border cities such as Juarez, Chihua
hua and El Paso, Texas was, and is, not just a mauer of 
aesthetics and ,isibility-it has a staggering impact on 
public health on both sides of the border. "A lot of 
people still think of air pollution as more a nuisance 
then a threat ... but pollution is not merely dangerous, 
but deadh·," said American Lung Association president 
Alfred :\lunzer, M.D.403 

"Peopl,e who live in highly pol

luted cities die earlier. It's just 
that simple. " 

-C. Arden Pope, PhD 

. ll . 1· 40' air po utant spu1a ul . 

Residents in SC\'eral border cities face regular expo
sure to high levels of particulate matter. Particulate mat• 
ter is a complex mixture of soot, ashes, dirt, dust. pollens, 
molds and other carbon-based particles and acid aerosals. 
MPMlO" means airborne particles less than 10 microme
ters in diameter. This measurement is used as a Standard, 
because particles of this size or smaller can get into the 
lungs and can cause serious health effects. Exposure to 
high P~ l Os in air is associated \\ith increased emergency 
hospitaJ ,isits, and can lead to premature death.404 P:\11 Os 
can be comprised of anp.uiety of airborne particles, from 
dust to secondary particulates, such as carbon and hy
drocarbon, and some aerosols. 



The Han-ard Six Cities Study. reponed in 1993 in the 
Journal of tht American Mtdirnl Association found a 26% 
higher rate of premature death in the most \'ersus the 

. least polluted cities in which it u-acked 8,111 people for 
14 Lo 16 years.406 "People ,,·ho li,·e in highly polluted cit• 

'._ ies die earlier. h 's just that simple," sars air pollut.ant spe_: 
cialist C. Arden Pope. PhD., an author of the report. 40 ' 

. In March 199.5, the Houston Post reported on the 

de, W t'I\! -...,011ld n·d~ll.r reliance on highly polluting a mos 
and residential fuel s suggest that the economic down
~,ing is nv,, inr.reasing such non-industrial pollution. 

~fean\\'hilt. tht- Border Emironment Cooperation 
Cc,\mcil , crt<1te<i to de\'elop border emironmental im
pron:mcn t prc,jrus in al' .S.-\fexko agreement negoti• 
a1ed parallel tc, th<' ~AFT A, has ret io consider any 
project aimed at ciraning up air pollution in the first 
two years of :--.AFTA. Instead, it has announced ilS pri
orities \\ill be water and wastewater treatment projeclS, 
as well as solid waste managemem.415 

·; ~ most recent findings of the research team from Har\'ard, 
l which has been working with Brigham Young L'ni\'er
' sity and the American Cancer Socien:. The new stud\', 
· published in the American ]Otlrnal of &spiratorJ and Criii-
I wl Cart Mtdicint, shows that airborne particles from traf- Juarez, Chihuahua/ El Paso, Texas 

; fie and smokestacks are killing people at an increased Tw~ years after NAFfA pass~ge, the ~ost serious ~r 
f. rate even in areas which meet EPA air quality rules, 408 polluuon problems along the l '. :~· -MeXJco bor~er e~st 
~ which many border twin cities do noL The study found . at El Paso/Juarez, where the ciues share an atr basm 

a ~ percent difference in deaths from bean disease, surrounded by mountains. An ozone haze hangs O\'er 
respiratory diseases and lung cancer between cities with Juarez and El Paso much of the year, caused by the emis
higher air pollution and less polluted cities.409 sions from autos and industrial sources reacting \\ith 

sunlight. Maquila emissions, coal-fired brick factories, 

Polluting Industries in the Maquilas 

Two industries which rank high on the EPA Toxic Release In
ventory, chemical production and electronics. are also among the 
top industries operating in the maquiladora zone. The chemical 

(. industry ranks first on the EPA Toxic Release Inventory and elec
tronics ranks ninth for all categories of toxic releases.41 O As of 
July, 1995, there were 191 maquiladora plants in the "chemical 

l products· industry and 487 in the "electric and electronic parts and 
accessories• industry out of a total of 2,747 maquiladoras.411 Thus, 
these two industries combined account for 25 percent of the Mex!• 
can maquiladora factories. 

Viskase Corporation, who produces casings for hot dogs and 
sausages. was the second worst polluter for toxic chemicals re• 
leased into the air in Arkansas in 1990. In 1994 Viskase laid off 
130 workers and moved to Mexico.412 General Electric has laid 
off 146 workers in the United States due to a "shift in production to 
Mexico,' and is now operating in the maquiladora zone. In 1990, 
General Electric faced action by the state of Ohio for viola1ions of 
air pollution regulations at its Circleville facility.413 

Despite promises from NAFTA supporters that the 
pact would impro\"e border air pollution, the opposite 
has occurred in two years of ~AFTA. The air along the 
border continues to get dirtier from the well-docu
mented growth of industry in the maquiladora region 
and the increased overland traffic due to increased 
Mexican exports to the Vnited Siates because of~AFTA. 

· The majority of l'.S.-Mexico trade is transported by 
truck.414 .The peso devaluation has increased these 
pressures. 

The ~tex.ican economy has sunk into a depression, 
with business sources reporting border workers will not 
regain their pre-~AFfA buring power un Lil the next 
century. Thus, predic-tions that rising wages in the bor-

burning rubbish and blown dust from the unpaved roads 
of Juarez add to the extremely high le\'el of dangerous 
particulate matter in the air. 

Border Non-Attainment Areas Recently 
Identified by EPA416 

El Paso, Texas 

• Dona Ana County, New Mexico 

• Imperial County, California 

• San Diego, Cellfornll 

Douglas, Ariz.ona 

• Nogales, Arizona 

• Yuma, Arizonan 

• 
II= Nonanainment area 

• 

• 

• 
• 

• 
• 
• 
• 

• = Cunenoy designated as "unclass~iable/attainmenr although last year 
there were 11 violations, Based on 1994-1995 data, design value would 
be 12.9 ppm (high moderate}. 

A = County is currently designated as iransilicna!" nonattainment lor 
ozone. Based on 1993-199S data, the county value would likely be .16 or 
atnve (serious). 

In 1995, El Paso regularly exceeded the EPA stan· 
dard for carbon monoxide, particulate matter (PMlO), 
and ozone, three of the six criteria pollutants for deter
mining a Clean Air Act "non-attainment" area.417 ~on
attainment areas are those where le,·els of certain pol-
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lutants are frequentJy so high that they pose a serious 
threat to human health, and drastic measures must be 
enacted to bri~g ~own those le\'els. Since '.\AITA pas• 
sage, El Paso 1s sull on the ~most wanted list" for air 
quality. According to Henry Del Rio of the Cit\' of £1 
Paso_ Department of Air quality, El Paso's air ql;ality is 
consJStenl.ly rated among the worst in the nation. 

\\.'h})e EJ P~'s ~ pollution problems certainly pre
date ~AFTA, S1nce ;';AFfAwem into effect. the ozone lev
els in El Paso ha"e been steadilr increasing. Jn 1993, 58% 
of the days of the year had ozone levels that were consid
ered unhealthy; this increased to 67 percent in 1994, and 
75_ percent for 11 months of 1995.418 The El Pa.so area 
has been designated as having "serious" air quality prob
lems under the Clean Air Act Amendments of 1990. 

The oz.one l.evels in El Paso have 

been steadily increasing since 

NAFI'A: 

in 1992 53 percent of days 

of the year had ozone levels that 

were considered unhealthy, this 

increased to 58 percent in 1993, 

67 percent in 1994, and 75 

percent for 11 months of 
1995.419 

. Because the J uarez-El Paso region has been declared 
an international airshed, with the whole area consid
ered as one metroplex, the l '.S. EPA has entered into 
an agreement l\ith Mexican emironmental officials to 
monitor the Juarez region. Howe\'er, part of this agree• 
ment is not to rtltase t~ data IMJ rtrord._420 

.Meanwhile, elected officials from £1 Paso, Texas haYe 
been cri tical offederal requirements placed upon them 
by the federal Clean Air Act. According to Texas State 
Senator Peggy Rosson , the EPA fails to recognize that 
El Paso shares its airshed with a city !'\\ice its size. The 
state Senator made her comments during debate o,·er 
an auto emissions testing program aimed at bringing El 
Paso up to EPA air qualit}' standards, which it now does 
not meet.421 To Rosson, the bottom line in the debate 
is that auto emissions testing requirements and restric
tions placed only on the growth of El Paso industry ,,ill 
haYe little effect; the parties polluting El Paso would sim
ply go to Juarez and find continuing unregulated and 
rapid industrialization just a few meters across the Rio 
Grande / Rio Bra,·o Ri\'er. 
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Auto Emissions 

Since NAFTA passage, air pollution in El Paso, Texas is still 
considered the worst among US border cities, according to Carlos 
Rincon, Project Director at the Texas Environmental Defense 
Fund.422 · 

A new system for enforcing emissions testing was to be imple
mented across the border in Ciudad Juarez in t 995. Under the old 
system, a person could not get an automobile license sticker re
newed without first passing an emissions test. However, to avoid 
the requirements, almost SO percent of vehicles did not go through 
licer,se plate renewal, meaning Iha!~" of lhe 309,000 car own
ers in the city of Juarez in 1994 \',ere not paying the associated 
taxed on license renewal. 423 The state lost significant revenue. As 
a result, in 1995, lhe state turned lhe enforcement of emissions 
testing over lo the city, allowing car owners to renew their licenses 
without first passing emissions tests. Police were charged with 
monitoring emission testing stickers to verify if people were having 
their vehicles tested when they were required. The penalty is a 40 
peso fine (less than $6).424 

As of April 1995. only 17,363 vehicles had been tested, well 
below the number of people in Ciudad Juarez who wer,e required 
to have cars tested by then.425 A binational taskforce is now work
ing on the project with two main goals: to educate the public on the 
necessity of emission testing by distributing fact sheets to encour
age people to get their vehicles tested, and lo convince the stale to 
re-establish emissions testing requirement. It is expected that !he 
total numbers of vehicles that pass the emissions test in 1995 will 
be well below the 50 percent that passed in 1994_426 

Besides the auto emissions and industrial pollution, 
1he many unpaYed roads along the border are a factor 
in the high le,·el of air contaminates. Increased traffic 
along these roads ob,iously has an affect on the le\'el of 
particulates in the air. As well, such unpa,·ed roads re
quire more effort from automobile engines, and thus 
result in higher fuel consumption. Furthermore, be
cause the unpa\'ed roads are punishing to cars, people 
'Aith newer \'Chicles lea\'e then at home anll l 970's cars, 
whic~ are less efficient, and emit more pollution than 
newer cars, predominate. 

To d ate, the only effort to address these serious prob
lems inYoh·e monitoring, rather than actual remediation. 
The Texas ~atural Resources Consen-ation Commission 
(T'.\RCC) is cooperating with Mexican officials in con• 
ducting a vehicle-miles tra\'eJed study to support emis
sions in\'entory and urban airshed modeling. The mod
els are to be used to help develop effective pollutan t 
control strategies for the air basin. 

l".S. and Mexican federal , suite and local gO\·ern
ments' joint acti,ities include a fh·e station air monitor• 
ing network in Juarez, operation of 17 monitoring site 
in El Paso and "promotion of l\idespread community 
inYO\\'ement in the implementation ofinnovati\'e, cost-



effective air quality solutions. "427 
; 

t ·nfortunately, the T1'RCC reports that resources 
de\'Oted to this program are extremeh· strained , and that 
e\'en collecting good data from the ~onitoring sites in 
Juarez has been difficuJt.428 

Howe,·er, \\ithjuarez' maquiladoras spe,\ing tom of 
pollutants into the joint airshed, implementation of 
remediation programs are a public heallh emergency 
that has been left unattended. The intensified border 

/ . maquila de"elopment spurred first b,· ~AFTA, and then 
,. again by the peso devaluation , is only escalating this al· 

ready serious problem. 

The Lower Rio Grande Valley 
; With a historically small population and proximity 

to a predominantly southeastern breeze from the Gulf 
of Mexico, the Lower Rio Grande Valley has not had to 
be concerned with air quality, until rccentlr. In 1994, 
the Texas Natural Resources Conservation Commission 
installed two air monitoring sites in Brown sville to 
sample for deadly carbon monoxide and for sulfur di• 
oxide (the cause of acid rain) and Volatile Organic Com
pounds (\'OC's), which are can cer-<:ausing agenu.429 
The state of Texas and the state government of 
Tamaulipas (home to Lower Rio Grande Cities of 
Matamoros, Reynosa and, further upstream, Laredo) 
began working cooperatively on air quality monitoring, 
thanks in pan to World Bank funding and Tamulipas 
state being pan of a pilot project to de<entralize au
thority in Mexico.430 

The World Bank, iQ cooperation \\ith '.\fexican offi
cials, completed the first stage of development on the 

, Tamulipas facility which in\'oh·ed the building of a 
lab.431 Mexican officials are to submit a proposal for 

, second phase funding to the \-\'orld Bank. 

Nogales, Sonora/ Nogales, Arizona 
Air pollution is a serious problem in this, most popu• 

lated part of the Arizona/ Sonora border. In addition 10 

concerns over emissions from maquiladoras, a signifi
cant source of air pollution in the area was the :--:ogales, 
Sonora garbage dump.432 The dump which burned 
trash and sometimes hazardous substances, h ad been 
located close to the border, thus co,·ering both l " .S. and 
Mexican cities \\ith dump smoke. This dump is now 
closed, although a n ew dump opened 15 miles from the 
border.433 Though this may limit the smoke reaching 
the U.S. side of the border, the burning dump \\ill still 
affect residents on the Mexican side. 

Beginning in April of 1994, the Arizona Department 
of Emironmental Quality conducted a one year study 
of the air on both sides of the border in the :'\ogales/ 
Sonora region. The more than S250,000 year-long moni
toring project funded by the EPA was designed to test 
the air for hazardous air pollutants.434 Pan of the mo
tivation for such an extensive and costly project was the 
high incidence of multiple myelona, a type of cancer, 
and of Lupus in the ?l:ogales region. The results of the 

Jesting h.1t~ ~'t:\ c.o he released.435 
After th~ le~ting w;.s completed in April 1995,just one 

moniw,ing sution ,,o each side of the border remained 
1.1perational . . ~o" these ~tations are only testing for par• 
ticulate matter. P\i 10. and for no olher pollutants, such 
as oz.one, sulfur dioxide or carbon monox.ide.436 

Tijuana/San Diego . 
Another set of t\\i n cities which share an air basin are 

Tijuana, Baja and San Diego, California which some say 
challenge Juarez/ El Paso for the most-polluted air on 
the border. 

Severe regional air pollution has made San Diego a 
non-attainment zone for carbon monoxide and ozone 
area under the federal Clean Air Act (see chart). 
Emmissions from automobiles in both countries, and 
the maquiladora plan ts in Tijuana are the cause of most 
of the problem.437 

Two years after ~AFTA passage, still very little actual 
air quality data are a,·ailable for the Tijuana/ San Diego 
or nearby Mexicali/ Calexico areas. There are no ef
forts to ameliorate the serious air pollution, although 
there has been some cooperation between l ".S. and 
'.\-lexican officials in establishing more air monitoring 
stations. Howe\·er, in April 1995, there were only three 
fully functioning monitoring stations in Tijuana, one in 
Calexico, and a proposed facilil)' in Mexicali.438 Accord• 
ing to the California Emironmental Protection Agency, 
Tijuana is scheduled to have at least four full stations 
(which cost SJ00,000 each ) and two additional panicu
late sites. \\ith the Mexicali area ha,ing a similar n et· 
work.439 It is u ncertain when any additional stations 
"ill he o n-line because ofl".S. budget concerns.440 

Whilr the~c air monitoring stations are important in 
assc-~sing air quality problems, and monitoring the ef
fect.i\'eness of any future mitigation efforts, establishing 
any amelioration plan is unlikely with the Mexican eco
nomic depression and the l:.S. government budget cuts. 
Best projections indicate that it "ill be spring of 1996 
before sites are even selected for future monitoring 
stations.and then not until summer 1996 until they are 
acluall}· in place in Tijuana. 

According to Bill Jones of the EPA, since there \\ill 
be such a long delay before any conclusive data can be 
gathered to analyze sources of area air pollution, air 
improvement projects in the area should focus on re
ducing waiting time for border crossing, which officials 
already know is now a large con tributor to the area's air 
problems. 441 

Greatly Increased Traffic After NAFTA 
Increases Air Pollution, Road and Bridge 
Construction Demands 

Increased trade between Mexico and the l"nited 
States under ~AITA is bringing \\ith it increased traffic 
and pollulion to the border region. The majority of the 
trade between the l:n ited States and Mexico is 
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ttuc~d.442 Texas Attorn~· General Dan Monles said in 
November, 1995, that S73 billion of the SJ()() billion in 
e.s. trade ~ith Mexico is delivered b~· uuck, and 70 per
cent of that cargo comes through Texas.443 Sixty-nine 
percent of l".S. exports to Mexico are reported to tra\'el 
through the land ports of Laredo, El Paso and 
BrownS\ille .444 Currently, about 5,000 trucks from Mexico 
entttTe~daily.445 AJ oflate September 1995, after twenty 
months under l\AFTA. approximately 3,500 trucks were 
passing northbound dail)' just through the border at 
1..aredo.446 According to the j()Urna/ of u,mmm~. this num
ber may increase to 10.15,000 by early next century. 44 7 

Increased traffic means more emissi<ins and longer 
lines at border cun:>ms check points. This means lines 
of idling vehicles .vaiting their turn to pass through the 
border while burning up much of the fuel in their gas 
tanks. There are djscussions about how to cut these post
NAFrA border crossing delays. The pollution problem 
is caused not only by the lined up automobiles, but also 
by the. trucks waiting for long periods of time running 
their diesel-operated refrigerator units. 

Since ~AITA. most of the increased traffic flow has been 
north-bound, \\ith Mexican exports to the l'nited States 
up. As of December 18, 1995, trucks from :'\AITA coun
tries were to be permitted to tra,·el \,ilhin all adjoining 
border states. This :'\AFTA 'open border' rule may be post
poned because border-stale attorneys general, safety groups 
and I.he International Brotherhood ofTeamsters ha\'e pres
SUTed the Clinton Administration to delay the opening until 
safety and emironment.al standards are de,·eloped.448 

On January 1, 2000, trucks from :'\AITA members \,ill 
ha\'e unincumbered access to all parts of the Cnited States, 
Canada and ~fexico. The l'.S. Department ofTranspona• 
tion is considering plans to accommodate the :'\AITA traf
fic-increase by expanding Interstate 69 (169), which cur
rently links Pon Huron, Michigan ,,ith Indianapolis, Indi
ana, into a ~AFTA superhighway to run goods from Que
bec, Canada, all the way to central Mexico.449 

Overburdened roadways in the border states \\ill be 
costly for taxpayers, as well as emironmentally hazard
ous. Nine thousand six hundred cars do the same dam
age to a road as one 80,000 pound truck, according to 
Texas Attorney General Dan Morales.450 In Texas, a tn.ick 
is allowed to caTr}' 80,000 pounds. A l)pical Mexican truck 
carries 100,000 p~tmds, and some carry as much as 
170,000 pounds.4:>l Canada p ermits a maximum of 
137,000 pounds.452 With the increased burden of o,·er
weight Mexican and Canadian trucks, L' .S. roads "ill wear 
out more quickly and require the expense and en\'fron
mental strain of new construction. 

The Texas Attorney General's office reports that Texas 
roads \\ill wear out in 12 vears instead of in 40 ,•ears ,,;th 
the increased ~AITA tr;.ffic.453 Increased tt~fic O\'er 
I.he next 40 years \\ill require an additional ~O lanes to 
each freeway just to maintain the congested traffic p ow 
existing now, the Texas Attorney General reponed. 404 It 
costs Texas taxpa~·ers S350,000 for every mile of highway 
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repair.455 Furthermore. there are currently plans to 
double the number of bridges crossing the border i!l the 
Rio Grande \'alley to the new post-:'\AFTA traffic.4.'.l6 

Bridge Construction without 
Environmental Impact Statements 

According to statistics compiled by the Border Trade 
Institute in Laredo, Texas, trade flow through the Lower 
Rio Grande Valle\' bridges have increased substamially 
since ~AFTA.4°7 in June 1995, I.he Texas Center for 
Policy Studies issued a report h ighlighting the need tu 
engage in an e\"aluation and planning effort for the 
Low~r Rio Grande Valley as a whole to determine how 
many bridges were needed, and how they could best be 
located so as to protect the local cnvironmem.458 

Many elected officials and development interests have 
been extremely eager to be the first to enact a new bridge 
projec,.459 Proposed bridges include Los Tomates, Pon 
of BrowrlS\ille, Anzalduas, Los Ebanos, Mission, and 
Donna _460 Some approvals for bridge construction ha,-e 
been made with limited concern for their emironmen
tal impacts and \\ith emironmental assessments that do 
not meet the letter or intent of the !':ational [miron• 
mental Policy Act.461 In fact, the L'.S. Department of 
State is not requiring Emironmental Impact Statement 
under the :'\ational Emironmental Policy Act, bm is in• 
stead rel~ing solely on Emironmental Assessments many 
of which are superficial and contain unsubstantiated, 
broad conclusions.462 Emironmental impact statements 
ha\'e been required by Mexican law as wen.463 There ha\'e 
been no recorded Mexican Emironmental Impact As
sessments for the recently recently constructed built and 
proposed bridges, except for the Pharr-Re~nosa bridge. 
In addition, because there has n ot been a coordinated 
planning effort, and has been \'ery little local coopera
tion in planning or site selection, the proposed plans also 
do not take into effect other potentially ad\'erse effects 
on surrounding neighborhoods and communities.464 

In response to pressure from l' .S. non-go\'ernmen
t.al organizations and the U.S. Fish and Wildlife Senice, 
the State Deparunent has agreed to discuss requiring a 
Programmatic Emironmental Impact Statement (PEIS) 
to determine emironmental impacts of existing and 
proposed bridge projects along the Texas/Mexico bor
der. 465 If implemented, the PEIS could be helpful in 
planning future projects. Howe\'er, the State Department 
has said I.hat the results of the PEIS will not delay pro
cessing of pending applications.466 If the results of the 
PEJS are released after the implementation of many 
more new projects, the effectiveness of these statements 
could be drastically reduced. 

Top Pullutors in North America: 
Carbon I, II Coaf .. flred Power Plants 

In 1993, the ~AFTA debate became the theatre for a 
contentious emironmental fight O\'Cr the construction 



of an enonnous, 1,400 megawatt power plan1 thac "'4:.,l\1d 
bum low grade, medium sulfur coal, and ha\~ no smoke
stack scrubbers or other air emis.sions reduction equipmeni. 
The plant, kno,m as Qu-bon II, \ \"aS to be added near an 

• existing po,,·er plant of the same design at a silt> near Rio 
·~ Escondido, C.Oahuila, across the border from ugle Pass, 

Tcxa.s.467 Imi.onmentalistsand communities on buth sides 
. of the border,and Texas stale officials prolested the c011tin
~ ued construction of the Qu-bon II electrical plarll \\ith i~ 

f outmoded, emironmentally threatening technology. 
· NAFI'A proponents poimed to the Carbon U fight as 

the ~rv sort of situation that could be remedied bY ~AITA , , 

, approvaJ, and the enhanced V.S.•Mexico emironmenw 
~ cooperation they argued NAFTA would bring. According 
r to Former Texas Governor and NAFTA-booster, Ann 

Richards, "Reducing pollution from the plant ( Carbon II) 
• will support my position that the NAITA agreement is our 

best hope for deaning up the border environmenL "468 

Choking on Another Broken NAFTA Promise 

"Reducing poUution from the plant (Carbon II) will support my 
posttion tha1 the NAFTA agreement is our best hope for cleaning 
up the border environment." 

-Former Texas Governor and NAFTA booster. Ann 
Richards, 1993 

:'\ow, two years later, both lhe World Bank and a major 
U .S. invenor ha,·e pulled out of the project because of 
emironmencal concerns. The Texas state C,o\'ernment 
has conducted an official full court press to ge1 the plam 
Tedesigned to reduce air pollulion. The combined 
emmissions of Carbon l and 11 ,,ill be the largest source 
of sulfer dioxide pollution in southwest Texas.469 Tht' 
U.S. go\'ernment off erred a S500,000 grant to ~ exico to 

study feasibility of a new scrubber technology that would 
reduce the plant's emissions by 60 percent for one-fifth 
the cost of current technology. The l' .S. offer \\'3.s rejected. 

H alf of the new Carbon D plant has been operational 
since mid-1994 \,;th no emis.sions controls and burning par
ticularly sulfurous coal. In December 1995, full capacity ofo 
erationswere being lested to come on line in early 1996.➔ 0 

At full capacity, the Carbon 11 plant ,,ill spew up to 
230,000 tons of sulphur dioxide into the air annually, 
twice as much as was allowed for t:.S. plants buih in 
1970.471 Jt will generate enough e lectricity to p ower a 
city the size of Dallas472 and prO\ide 10 percent of 
Mexico's n ational electricity supply.473 Constructed to 
prmide power for border de\'elopmeot, i~ will be among 
the largest polluters in ~ onh America.4 14 

World Bank Cancels Carbon II Funding 

Midway through Carbon ll's construction, the Mexican govern
ment decided to open the plant up to privatization. The winning bid
der, Mission Energy of Calttomia, became the official project spon• 

sor, ar,d approoched the International Finance Corporation (IFC). 
4lhe private sectet. arm o! The World Bank Group, for financing in 
terms oJ a ,'o3n '175 Ttr .. t;FC, in order to uphold tts environmental 
criteria for funding, insmed on installation ol scrubber technology at 
Carbon 11.476 At this point, Carbon II was 70% completed. To comply 
with the IFC request would have resulted in a halt in the construction, 
and retrofitting ol the four untts4n costing an estimated $250 mil· 
lion.478 Mission Energy would not agree to add the scrubbers, and 
in the fall of 1993. lhe IFC decided not to Issue the loan.479 Calttor• 
nia environmental groups active in the anti-NAFTA movement brouaht 
increasing polttical pressure against the project. Mission Energy it• 
sett eventually backed out of the project too, leaving the Mexican 
government to frlance the project through the public sector.480 

In addition, Carbon II 's pollution output would be 
so great as to reduce visibility by as much as 60 percent 
in Big Bend l'\ational Park in Texas, 130 miles north
west of Carbon I and n .48 1 A national park senice air 
monitoring S)'Stem shows that sulfates represent 46 per
cenrof the pollutants that now impain ~sibility over West 
Texas and Big Bend. 482 (Sulfur dioxide is primarily pro-

. duced from burning coals. ll converts to amonium sul
fate when it mixes \\ith moisture in the atmosphere and 
this appears as a white haze over the park.) 

Two protected areas across from Big Bend in Mexico, 
'.\laderas de! Carmen and Canyon de Sant.l Elena, ,,ill 
also be affected by the plant's emmissions. (stt map) Ac
cording to EPA and :";ational Park Senice Officials, the 
clegTee of pollution from Carbon II has a real potential 
to impact ,isibili~· as far away as Carlsbad Canyon in :-.:ew 
'.\texko and the Grand Canvon ~ational Park in Ari
zona. 483The plant ii. also like

0

ly to destroy the astronomy 
work done at tl1e world-famous McDonald observatory 
near Fon Da\is, Texas, including research using the new 
S13.5 million H obby-Eberly Telescope situated atop 
'.\tount Locke, directh· northwest of Carbon n .484 

Carbon II is plann.ed to burn a lo~ade, moderate
sutfor content coal mined from Minera Carbonifera de 
Rio Escondido, a nearby mine.485 A high~nergy, low
sulfur coal should be used to produce the maximum 
amount of energy \\ith the least amount of sulfur diox
ide emissions. The planned use oflower grade coal height
ens the plant's pollution problems. Carbon 11 is projected 
to emit 1.9 pounds of sulfur dioxide J'er million British 
Thermal L'nits (BTCs) of energ)'.48 Under U.S. law a 
maximum of 1.2 pounds per million BTI.:s is allowed.487 

Is Carbon Ill Next? 
Now another transboundary air pollution threat faces northern 

Mexico and Texas, according to Northern NAFTA Notes, published 
~Y the American consulate in Monterrey, Mexico.488 A consortium 
of Canadian firms is considering building a $400 million electric 
power plant in Sabinas, Coahuila, which is about 50 miles south of 
Eagle Pass, Texas, to bum the same grade coal as Carbon 11.489 
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:~ In addition, neither Carbon I nor Carbon II are 
equipped \\ith ·scrubbers'' on thejr smoke stacks to mini• 
mize sulfur dioxide le\'els.490 In June, the ~fexican gov• 
ernment rejected a L".S. offer ofS500,000 for a feasibil
ity study of a new "scrubber" technology that would re
dike emissions bv 60 percent for one-fifth the current 
cosu.49 l ~elly Rocha, director of the EPA's border liai
son office in El Paso, told the San Francisco Examiner 
in September, 1995, ''I'm totally appaJled by the Jack of 
act.ion on this issue ... She said that both the t·.s. and 
Mexican governments are to blame: the Mexican go\'• 
ernment is planning to pri\•atize the plant, and does not 
want to lower its selling price by requiring emironmen
t.ai improvements, and no one in the l'.S. go\'ernment 
wants to pressure Mexico.492 

Mexican officials do not agree that CaTbon II will e\'en 
create visibility problems. 1"he Mexican government 
says there is no impact on the park," Mexico's Auorn ey 
General for emironrnental protection, Alfredo Gidi, told 
the Washington Post. 493 Mexico wants the electricity . 
which will be generated by Carbon ll to support the 
growth of population and industry along the Texas bor• 
der. In fact, the fiTst two unils of the four<arbine Car• 
bon II which are on-line commerciallv, ha,·e a!read\' 
reache

0

d their full capacity.49-4 Despite, the enormou·s 
outptll of sulfur dioxide, Car~on II would be in full com
pli~nce 'l'.ith Mexican law.49.:i 
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Carbon II and the NAFTA Side Agreement 
In August 1993, the Texas Center for Policy Studies 

issued a report entitled ''The Carbon II Dilemma: .-\ Case 
Study of the Failings of CS/ ~iexico En,·ironmen1al 
~fanagement in the Border Region." The case study 
examined applicable C.S. and ~fexican emironmental 
laws and the binational cooperati\'e framework under 
existing international agreements. It concludes: "Car• 
bon IJ is a perfect example of the relati,·e weakness of 
the binational agreements for 1.ransboundary emiron• 
memal problems. "496 

These findings on the abilit)' of the United States and 
Mexico to sufficiently deal with major issues of 
1.ransboundary pollution still hold u-ue two years since 
the passage of the Jl,;AFfA and its side agreements. As the 
Center's report also concluded: the NAFfA's cnvironmen• 
ta! side agreement is ~ ... not adequate to de~ with these 
kinds of complex situations with major sources of pollu• 
tion. ·-497 The narrow scope of the emironmentaJ side 
agreement allows only for study of cases, which in\'Ol\'e a 
countries' non-enforcement of its ov.-n emironmental 
laws. (ste Chapter 6 on the mviromnental romission) 
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Chapter 6 
The EnviJonmental Side Agreement and the 

Council on Environmental Cooperation ;\ __________________ _:,_ ____ _ 
I n judging what impact NAITA would have on the 

environment during the NAITA debate in 1993, pro 
ponents and opponents of NAFTA looked at two 

broad categories of issues: 

0 Would NAFrA and iu trade rules and investment 
incentives increase existing pollution and health 
problems? 

a Would che environme~tal and border institutions 
to be established parallel to NAITA provide fund
ing, political will and/or expertise to remedy exist
ing environmental and health problems and/or new 
ones that NAITA would create? 

By considering both elements, anal}'sts hoped to un
derstand the net environmental and health effects of 
NAFTA. 

This study takes the same approach, presenting two 
-~' years of net NAITA effects. 

The first portion of this study analyzed what actual Ir 
has occurred in two years of NAITA in water, air and 
hazardous· waste pollution and related human health 
problems in the border_region. Unfonunately, our re
view of two years of da~ on pollution creation shows 
that since NAFTA passage, the maquiladora industrial 
work force has increased 20 percent rather than dimin
ishing, as NAITA proponents had promised. As well, 
the promised lessening of air and water pollution and 

.. toxic waste that NAITA proponents said would accom
·. pany the shrinking of the maquila sector had not oc

curred. In fact, in many instances, since NAITA passage, 
environmental contamination and related health prob
lems have gotten worse. 

In the following section we turn to the second broad 
inquiry: have the NAFTAenvironmental side agreement 
and/or the Border Environment Cooperation Commit
tee (BECC) or its related North American Development 
Bank (NADBank) been able to ameliorate the signifi
cant environmental and health problems that existed 

, in the border region prior to NAITA? Are these institu
tions counteracting the increase in pollution and health 
problems that have occurred since NAFTA? Are they 
on target to be able to do so in the future? By looking at 
the effectiveness of these institutions, we can try to de
termine the net effect of two years of ?\AITA on the 

·•: bord~r en\ironment and on the health of the region ·s 
inhabitants. 

The North American Agreement on Emironmental 
Cooperation, the environmental side agreement to 
NAFTA, was concei\'ed by then-presidential candidate 

and Arkansas Governor Bill Clinton as a way to ••fix" 
emironmental deficiencies in NAFTA, which the Bush 
administration had finished negotiating in the summer 
of 1992. 

In an October 1992 speech at North Carolina State 
University in Raleigh, the Democratic nominee an
nounced that, if elected president, he would seek spe
cial congressional authority to negotiate "supplemental 
agreements" dealin_g with environmental, labor and ag
ricultural issues.498"" 

"Before we implement the [NAFTA]," then-Governor 
Clinton said, "we must establish an environmental pro
tection commission with substantial powers and re
sources to prevent and clean up water pollution. The 
commission should also encourage the enforcement of 
the country's own environmental laws through the edu
c~tion, training and commitment of resources, and pro
VJde a forum to hear complain ts. "499 This em iron men
tal agreement, he said, "should contain a wide variety of 
procedural safeguards and remedies that we take for 
granted here in our country, such as easy access to the 
courts, public hearings, the rights to present evidence, 
streamlined procedures and effecti\'e remedies ... 500 

Clinton also expressed concern about challenges to 
U.S. environmen taJ Jaws that could occur under NAITA 
"We ought to make sure that NAITA, the trade agree• 
ment, doesn't override the democratic process. For ex
ample, in the provisions on the emironment, the cur
rent agreement contains no mechanism for public par
ticipation in defending challenges to American laws if 
we apply our environmental laws against Mexican prod
ucts, or in bringing challenges to the practices of other 
parties. I think the new Congress should pass legisla
tion to provide for public participation in crafting our 
position and in ongoing disputes, and to give citizens 
the right to challenge objectionable environmental prac
tices by the Mexicans or the Canadians."501 

Soon after taking office, President Clinton began 
negotiations with Mexican and Canadian officials on 
emironmental and labor side agreements to NAITA. 
The Clinton Administration concluded the North 
American Agreement on Environmental Cooperation 
(NMEC) in the summer of 1993. The agreement led 
to the creation of the tri-national Montreal-based North 
American Commission for Environmental Cooperation 
( CEC). ( &t Cha pt.er 7 for information on thL two binational 
V.S.-Mtxico bor<Ur agrt~ts on BECC and NADBanlc also 
rompk~d paralltl to NAFTA). 

"The En\'i.ronmental Agreement.., the Qinton admin-
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istration promised, ~establishes a framework for the 
Un!ted States, Mexican and Canadian cooperation on 
environmental matters and commits the parties to ef
fective enforcement of their emironmental laws. ~502 

,:hreatened NAFTA Challenges to U.S. 
EnvJronmental Laws 

NAFTA had only been in effeci 13 months when chemical manu
facturers and wine producers from several countries filed petitions 
d1he U.S. EPA arguing lhal under NAFTA, the United States 
cou~ not repeal residue tolerances for the carcinogenic fungicide, 
folpet. The EPA had a,nnounced plans to forbid sale of food con
taining folpet residues. ~olpet's registration for use in the United 
States had been revoked in the late 1980s. Chemical industry and 
agribusiness Interests argued that, absent justifying scient~ic data 
It would violate NAFTA. and also violate GATT, for the United States 
to have a standard more protective of health than those allowed by 
1he relativety weak intemational standards of the Rome, Italy-based 
Codex Atimentarlus Commission named that NAFTA recognizes 
for pesticides the company that produced folpet had refused to 
provide the needed data. 

Theemironmental side agreement, along with the two 
U.S.-Mexico agreements establishing the Border En\'iron
ment Cooperation Commission and the NADBank, ame
liorated the NAFTA concerns of some emironmental 
groups. Citing their satisfaction .,..;th the side agreements, 
five major V .S. emironmental organizations endorsed 
N1\FTA: the National Wildlife Federation, the World \.\'ild
life Fund, the Emironmental Defense Fund, the Natural 
Resources Defense Council'and the National Audubon 
Society. Most local and national emironmental organiza
tions continued to oppose NAFTA. 

f "We have broken new ground in 
the negotiation of trade agree

ments. The NAFTA package 
promises to be a powerful tool in 

harnessing economic resources 
in the name of environmental 

protection. "50J 

-]a)" Hair, Prtsidtnt, 

National Wildlife Ftderation (l\1l-\n 1993. 

-The support of the five pro-NAITA groups, howe,·er, 
pro,·ided political co,·er for some pro-emironment 
Democrats who were being pressured by business inter
ests and the White House to support the trade agree
ment. Just a few members of the U.S. Congress made 
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use of this environmc-nul co\"er, however, and l'\AFTA 
was passed by only a nan·ow margin in the U.S. House 
of Representatives. The vote to pass NAFT A also followed 
a series of special deals granted to members of Congress 
by the Clinton Administration to fund bridge, unh·er
sity and military projects in home districts of some Mem• 
bers.504 Democratic H ouse members who stated that 
their support for NAITA was based on the proposed 
NAFTA institutions and the support of some environ
mental groups included: Edward Markey (MA), Gerry 
Studds (MA), Nancy Pelosi (CA), Karan Shepherd (UT) 
and Jim McDermott (WA). As weU, several longtime 
congressional NAFTA boosters, such as Democratic Rep
resen tative Ron Wyden (OR) and Bill Richardson (NM) 
claimed that their support, though pre-dating the envi
ronmental side agreement, was based largely on these 
supplemen taJ agreements. 

Environment Helped or Hurt by NAFTA 

"Vote for cleaner air and water and less polution in North America; 
support the NAFTA agreement." 

-Rep. Ron Wyden (D·ORJS05 

" ... Our only hope of overcoming our environmental and labor 
problems begins with the groupswork laid by this agreement:9 

-Rep. Jim McDermott(D-WAJ506 

"It is my view that this agreement represents a step backwards 
in terms of environmental laws; tt presents a step backwards in 
terms of food safely laws ... • 

-Rep. Henry Waxman (D-CA-,,07 

•if you based your vote on the enforcement of the side agree
ments on labor nad environment, you based your vote on a lie.• 

-Rep. Peter DeFazio (D-ORj508 

"We ha,·e broken new ground in the negotiation of 
trade agreements," said Jl.ational Wildlife Federation 
(N\-\'F) president Jay Hair in endorsing NAITA. '7he 
1'AITA package promises to be a powerfu1 tool in har
nessing economic resources in the name of emironmen
tal protection."509 Hair and the N\-\'F argued that the 
NAITA text and l'\AAf.C would ~impose trade sanctions 
on countries seeking to boost trade by lowering or ig• 
noring their environmental standards ... encourage pub
lic participation in resolving trade and environment dis
putes ... assure that environmental clean-up projects 
along the U.S.-Mexican border will receive adequate 
funding ... " and "address wildlife issues from an ecosys-
tem approach-that is, spanning national borders to 
preserve international wildlife habitats . .,5 I 0 

Environmental Dumping?? 

Pro-NAFTA environmental groups such as the NWF have not 
necessarily gained the greater Clinton administration access or in-
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i fluence they may have antieipated in exchange for their help in 
.. pushing NAFTA 1hrough Congress., according to a recent book by 

Purdue University professor John Audtey, who worked tor the Si
erra Club 1hrough much ol the NAFTA debate.511 For instance, 

. the book recalls, several months after the passage of NAFTA., a 
,.-group led by the National Wildlije Federation's Stewan Hudson was 
'- snubbed by then-Deputy U.S. Trade Representative Rufus 
. Yerxa.512 Yerxa bluntly rejected Hudson's appeal for environmen
tal conditions to be included in negotiating authority for future trade 
agreements and bruched off hiS environmental concerns about the 
global GATT trade agreement. 

, National environmental organizations that opposed 
NAFTA include: the Sierra Club, Friends of the Earth, 

·. Greenpeace, the Humane Society of the United St.ates, 
the American Society for the Prevention of Cruelty to 
Animals, Clean Water Action, Rainforest Action, Earth 
Island Institute, Emironmental Action and hundreds 
of others.513 These groups dubbed the proposed 
NAFTA institutions a "fig leaf," objecting lO the fact that 
NAAEC failed to address key en\'ironmental concerns, 
including: adequate funding for environmental clean
up and infrastructure improvements; protection ofpr<r 
cess and product slalldards; the ability of st.ates and l<r 

; cal governments to set higher standards than those of 
• the agreement; the ability of a nation to fulfill its obliga• 
· lions in international environmental treaties; and the 
protection of natural resources.514 

Emi.ronmental NAITA opponents also objected to 
what they identified as ~ajor inadequacies and prob

' . )ems within the agreement itself, including the struc-
ture and mechanics of the CEC and its dispute resolu

·~-tion mechanism, as well as inadequate public participa• 
{ tion.515 They argued such an institution could not re
¾ pair the existing environmental damage on the border, 
, much less counter the new environmental problems 

opponents feared NAFTA would cause. 

The Commission for Environmental 
Cooperation 

The North American Agreement on Environmental 
Cooperation created the North American Commission 
for Emironmental Cooperation (CEC). The stated goals 
of the Commission were to ensure high levels of emi-

·" ronment.al protection, foster public discussion of envi
ronment.al concerns, formally advise trade representa
tives from the three countries, secure effective enforce
ment and provide for transparency and access to en
forcement processes.516 

The CEC is composed of three bodies: the Council 
~ . of Ministers, a Secretariat and a Joint Public Ad,isory 
· Committee (JPAC).517 

CEC Council of Ministers 
The Council, the governing body of the CI.C, is com

prised of cabinet-level or equivalent representatives.518 

Currently sitting on the Council au Mexican Secretary 
for the Environment, Natural Resources and Fisheries, 
Julia Cara bias; U.S. En\'ironment.al Protection Agency 
Administrator, Carol Bro"'11er; and Deputy Prime Minis
ter of Canada and Minister ofEnvironmen t., Sheila Copps. 

The Council meeu at least once a year in regular ses
sion and can meet in special session at the request of 
any Council member. The Council "serves as a forum 
for the discussion of environmental matters"within the 
scope of the environment.al side agreement.519 The 
Council can conduct studies and develop recommen• 
dations on environmental issues for the three na
tions. 520 The Council also oversees the Secretariat and 
approves its annual budget and work plan.521 

CEC Council of Ministers 

Julia C1rablas Mexican Secretary for the Environment, 
Natural Resources and Fisheries, 

Carol Browner U.S. Environmental Protection 
"Agency Administrator, 

Sheila Copps Deputy Prime Minister of Canada 
and Minister of Environment 

To date, the Council has met twice. Council mem
bers held a preliminary meeting in Washington, D.C. in 
July 1994. The Council met a second time in Oaxaca, 
Mexico in October 1995 and plans to meet next in April 
1996.522 In its October 1995 meeting, the Council 
signed a flurry of sweeping cooperative agreements that 
were notably lacking in implementation, monitoring and 
compliance details. The accords call for voluntary co
operation between the three member countries to: 

1) Reduce greenhouse gas emissions by promot
ing "green technology," forest conservation and en
ergy efficiency; 

2) Mo\'e toward Nsound management" of 
bioaccumulative organic pollutants identified by the 
United Nations Environment Program {Council 
members ha\'e so far only agreed to target PCBs. DDT, 
lead and mercury were listed in an earlier draft, but 
were deleted at Mexico's behest;523 

3) Create a North American Pollutant Release Inven
tory that will combine existing databases of the member 
counnies on transportation and emissions of pallutant.s 
(though efforts are underway in the U.S. Congress to 
weaken U.S. reporting requirements, and emissions 
monitoring and controls in Mexico are notably 1ax524); 

4) Ensure "wildlife habitat protection" and "protect 
songbirds," by which the Council modestly propases 
to develop a region-wide set of "ecoregion maps" and 
an inventory of bird flight paths and habitats to cata· 
logue essential habitats of migratory species.525 
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While the CEC staff are proud of this list of goals, a 
common complaint of members of the U.S. National 
Advisory Committee (NAC) that advises the Council 
representative from the United States is that the CEC 
has spread itself too thin in iu first year, and must ha\'e 
a smaller agenda, but more depth, in 1996. 

NAC MEMBERS 
,. 
: - Ms. F. Lorraine Bodi r ~Director, American Rivers, Northwest Region 

Ms. Veronica Callaghan 
Vice President, Kasco Ventures, Inc. 

Mr. Raul Deju 
President Chemical Waste Management, 

Western Regional Services 

Mr. Stewan Hudson 
Senior Legislative Representative, 

National Wildlife Federation 

Dr. Helen Ingram 
Director, Udall Center for Studies in Public Policy 

Ma, Mary Kelly 
Executive Director, Texas Center for Policy Studies 

Mr. J. Michael MeCloskey 
Chairman, Sierra Club 

Mr. Dennis Phelan 
Wice President, Pacific Seafood Processors Association 
\ ~ 

Ms. Ann Pizzonisso 
Director, Environmental Affairs, 

Phillips Electronics N.A. Corporation 

Mr. David Schorr 
World Wildlife Fund 

Mr. David Simon 
Southwest Regional Director, 

National Parks and Conservation Association 

Mr. Stephen V'9derman 
Pre·sident, Jessie Sm_ith Noyes Foundation 

Dr. Margaret Wells-Diaz 

Mr. Ourwood Zfflke 
President, Center tor International Environmental Law 

"The CEC is still organizing itself and trying to hit its 
stride," says KAC member and Sierra Club Chair Michael 
McCloskey. "The work plan it developed [for 1995] was 
very ambitious and, as far as I know, very little was ac
complished. The l: .S. National Advisory Committee has 
urged the CEC to focus its work plan more. We're afraid 
oflittle dribs and drabs of work over too broad an area 

• -'-• ' th al• n526 not really amounung to an}'.u,mg w1 a re impact. 
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CEC Secretarial 
The Srcretariat pro'liides Mtechnical, administrative 

and opC'l".itional snppon to the Council and to commit
tees and groups established by the Council."527 The 
Secretariat ma), on i~ O\\'Il or at the request of a non
governmental organization, prepare reports for the 
Council on North American emironmental issues, pro
vided that the Council does not object by a two-thirds 
vote.528 This body may also consider petitions from non
government organizations asking the CEC to ~te fac
tual reports on an emironmental problem (Arucle 13) 
or to look into allegations that a NAITA member gov
ernment has failed to enforce one of its own environ
mental Jaws (Article 14).529 

The Secretariat's executive director is Victor 
Lichtinger. Before accepting this position, Lichtinger 
served as the General Director of the Mexico office of 
ICF Kaiser, an environmental consulting firm.530 
Lichtingerwas selected by the governments of the three 
NAITA countries in the summer of 1994, and opened 
the CEC's offices in Montreal, Quebec in November 
1994. The CEC now considers itself fully staffed with 
between 30 and 35 full-time workers, including approxi
mately 20 internationally-recruited professionals. The 
agency's annual budget for 1995 and 1996 i~ S9 million, 
with each country paying a S3 million share.=>31 t,;AAEC 
does not guarantee CEC funding. 

U.S. Congressional Threat to NAFTA 
Institutions 

The U.S. FY~ 996 contribution to the CEC came under attack in 
the U.S. House of Representatives Ways and Means Committee in 
the fall ot 1995 Members of the Committee were hoping to expand 
NAFTA tariff cuts and marl<et access benefits to 23 Central Ameri
can and Caribbean nations under a program called the Caribbean 
Basin Initiative (CBI). The Ways and Means Committee's Republi· 
can leadership targeted the $3 million U.S. CEC contribution as a 
source of funds to offset the revenue loss that would occur due to 
the tariff cuts in the proposed NAFTA expansion. However, many 
aspects of the proposed NAFTA expansion and its funding plan 
came under fire, the CBI legislation was stalled and the CEC fund
ing survived. 

The CEC's $9 million budget is considerably less than 
1ome environmental groups estimated that the ag~ncy 
would need. In Nm·ember 1993, at a time when an an
nual budgel of approximately $15 million was being 
considered, Roger Schlickeisen, President of Defend
ers ofWildlife, testified thal this amount would "pale in 
comparison to the $30 million to $70 milJion recom
mended by the N\\'F /EDF [Environmental Defense 
Fund] study and the S240 million recommended by the 
Sierra Club. "532 

While the CEC's annual budget is less than antici
pattd, some observers say it is adequate. "I don't really 



think they are constrained by finances at this point," 
said Mary Kelly of the Texas Center for Policy Studies 
who heads the U.S. National Public Advisory Commit-

•. tee (NAC), which advises the United States go,·emment 
r on CEC matters.533 "Anyone who has visited their head

quarters [in Montreal, Quebec) will tell you they are 
not hurting for money." The spokesperson in those head
quarters concurs. "It's a small budget," said Rachel 
Vincent, spokesperson for the CEC, "but given that 
much of what we do is in the area of policy-we don't 
build waste facilities-it's not entirely unreasonable ... 534 

"'The best thing they [the CEC] have going for them 
is a talented, creative, energetic and smart staff," said 
Mary Kelly.535 'They've got some indh'iduals up there 

_ who are talented and really want to do the right thing." 
: CEC staff member Rachel Vincent agTees, "I think we 
· have a fantastic team of people from different disciplines 

who have demonstrated that they are independent think
ers and independent action-oriented people."536 

According to Kelly, however, the staff are "highly con
strained by the limited authority they have under the 
agreement and the reluctance of the governments to 
let them even exercise that limited authority to its full-

• est interpretation. The go\'ernments are ver; hesitant 
,i to let the Secretariat be too independent. .,53 

Although the central function of the CEC is to inves
tigate emironmental problems and prepare reports, the 

,: institution has no authority to inspect emironmental 
' sites and lacks subpoena power. Its investigations must 

rely on documents that are already in the public do-
main or submitted \'Oluntarily.538 

The CEC can only review particular emironmental 
i problems· or non-enforcement of a nation's existing 
,~ en,ironmental law.539 There are even limitations on 
r the types of emironmental Jaws which may be in\'olved 

in a petition. Nonenforcement of environmental laws 
concerning commercial harvest or exploitation of natu
ral resources cannot be addressed by the CEc.540 As 
well, one N.AITA nation's challenge against another 
NAFTA nation's environmental law, such as laws that 
use trade restrictions to enforce domestic emironmen
tal standards (such as a Jaw banning import of food with 
illegal pesticide residue) or exploitation of natural re-

1 sources of another nation, would be heard by NAFTA's 
~. commercial dis~ute settlement procedure without CEC 

involvement. 54 
The CEC must have a two-third's majority Council 

vote to initiate an investigati\'e report or to prepare a 
factual record on an outside submission ass·erting non-

. compliance of an environmental law.542 This is quite 
different from the NAFTA's commercial dispute rules, 
under which a re,iew is initiated simply by merit of a 
country filing a complaint. The CEC Secretariat recently 
made a contro\'ersial interpretation which narrowed its 
mandate even further, rejecting a petition with a ruling 
that legislative actions that result in failures to enforce 
emironmental laws do not fall within the CEC's man-

date of investigating non-enforcement. (This decision 
is discussed in detail below.) : 

The CEC must clear another hurdle in order to pur
sue sanctions for nonenforcement of an emironmental 
law. For such cases, the CEC must find "a persislent pat
tern of failure by the Party complained against to effec
tively enforce its emironmentaJ law," a burden of proof 
that is significantly more demanding than NAFfA's com
mercial provisions. This type of CEC case-which can 
result in fines or sanctions-can only be initiated by a 
government, not by an nongovernmental organization. 
Fines under this provision are capped at $20 million, 
even if actual damage.is found to be significantly higher. 
Fines are to be paid by the government, not the pollut
ing industry. 543 lf the fines are not paid, the CEC can 
then au$orize limited sanctions against that industry. 

"What they [ the Secretariat) can do is develop fac
tual records, if the governments let them go ahead with 
a complaint," according to the NAC's Kelly. "And those 
factual records are just that-factual records-there are 
not binding recommendations. They are limited to do
ing studies and tr}ing to foster tri-national cooperation." 

On this count, CEC spokesperson Rachel Vmcent says 
the CEC has already ex.celled. "I think that we proved 
that cooperation works and that there is something to be 
accomplished by bringing three countries together t0 
work on emironmental issues in a non<onfrontational, 
cooperative ·....-ay," she said. 'The best thing we've done is 
made citizens aware that there is now a way to raise what 
appear to be local problems to the regional level. .. 544 As 
discussed below, howe\'er, for many observers outside the 
agency, it is still too early to judge the CEC's effectiveness 
in facilitating effective environmental cooperation. 

CEC Joint Public Advisory Committee 
The third body within the CEC is the Joint Public 

Ad\isory Committee (JPAC), the purpose of which is to 
"ensure that the citizens of the three countries play a 
strong part in efficient execution of the CEC mandate." 
Also the JPAC "advises the Council and Secretariat on 
the direction of future policy decisions and provides 
rele\'ant technical, scientific and other information to 
the Secretariat upon request . .,545 JPAC, which is re
quired to meet at least once a year, will have held five 
meetings by the end of 1995.546 In addition to the 
tri-national JPAC, the three member countries each have 
National Advisory Committees that advise their Com
mission Member on CEC matters. 

JPAC chairs serve for one year terms and alternate 
between nationals of each of the three NAFfA coun
tries. The 1995 chair is Jacques Gerin, a former Cana
dian Deputy Minister of the Environment who is now 
president of Montreal-based Hatch & Associates Inc., 
an engineering consulting firm in the metallurgy indus
try. In December 1995,JPACwill select a 1996 chair from 
among the fi\'e U.S.JPAC members; the 1997 chair .,..;11 
be a Mexican nationa1.547 
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JPAC's access to information is limited to copies of the 
CEC's proposed annual program and budget, the Coun
cil of Minister's draft annual report and any report the 
Secretariat prepares relating to the [reparation of a re
pon to the Council of Ministers.54 Information relat· 
ing to consideration of submissions on the enforcement 
of a nation's laws is off limits to the JPAC, unless autho
rized by a two-thirds vote of the Council. 549 There is lim
ited public participation in these proceedings.550 

'."ublic access to the CEC is a hard issue," saidJPAC 
Chair Gerin. "Ob\iously, we will hold open meetings, 
but how much input can we get from a one-half or hour 
session? We are looking at different formulas to ensure 
effective public comultations."551 

The CEC "process 

is not judicial. Its not one of those 

'no ex parte contacts, no lob!J,ying 

the judge' situations. It's more free

wheeling and political. You can 

get the Secretariat and decision 

makers on the pho_ne, and there's 

no ethical bar against it. "557 

-]aJ Tutd1ton, 

UJWJM' who fi~d a CaJe at CEC 

In terms of public access to CEC documents, the Ian• 
guage of the NAAEC is ambiguous. There are \'ery few 
provisions for public access to documents or Council 
decisions, with the exception of certain final reports and 
one annual report.552 A two-thirds vote by the C_ouncil 
is sufficient to block access to most documents.5::>3 "Ev• 
erything JPAC does and the commission does is really 
public, but it takes time" for work to be finalized and 
released, according to Gerin. If nothing else, self-pres
ervation will prod the CEC and JPAC to openness, he 
said. "We will only sunive ifwe operate publicly.'·554 

Explaining how the CEC stretches its budget, spokesper• 
son Rachel Vincent said, "fo save on telecommunications 
expenses and reach people over great distances we rely 
heavily on the information highway ... 555 On the anru\'er
sary of its first year in its Montreal headquarters, howe\'er, 
the CEC's information dissemination skills were still slug
gish. When the Council unveiled the first Secretariat repon 
responding to a petition from emironment.al groups (con• 
cerning the deaths of tens of thousands of birds at a Mexi
can dam) following an October meeting in Oaxaca, Mexico, 
the repon was not made available to the public (electroni• 
cally or in hard copy) for m ore than one month. In fact, a 
representative from Grupo de los 100 (Group of 100), one 
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of tht' organiz.ltions ".haJ .filed the petition, said they did not 
receive a copy of the Tepon from the CEC until mid-~o
,-ember 199:>. ~loreo\'er, when the Mexico City-based group 
finally recei\·ed a copy, ii was in English.556 

Citing the challenge of setting up a paper and elec• 
tronic disuibution system for documents prepared in 
three languages, Vincent acknowledged th_al the CEC 
still has some information dissemination kinks to iron 
out. She &aid, however, that the fact that the report was 
completed and would be disuibuted publicly was a vic
tory for CEC openness. 

"It's no secret that Mexico would have preferred us 
not release the bird report, but the majority view was 
that it should be released," Vincent said. "Almost every
thing we do is absolutely public and transparenL Our 
procedures are available to the public as they're devel
oped. What's not available to the public is usually what 
has not been finalized yeL An example of that is the 
guidelines for Articles 14 and 15, which are meant to 
make the [petition] process easier," she said.558 

Gerin says one ofJPAC's major accomplishments in 
1995 was holding public consultations in all three 
NAITA countries on these guidelines for those who "ish 
to petition the CEC under NAAEC Articles 14 and 15. 
"While Gerin and Vincent characterized these guidelines 
as an aid to petitioners, Sierra Club Chair Michael 
McCloskey, a member of the U.S. National Ad,isory 
Committee, noted emironmental groups and the 1'-AC 
are concerned that these CEC petitioner guidelines 
might actually be used to deprive some would-be peti
tioners of standing. "A recurring problem in any inter
national fora is most countries not wanting to hear from 
n ongo,·ernmental organizations or certify them as ob
servers," McCloskey said.560 

Consistent with this pattern, McCloskey reported that 
some drafts of the petitioner guidelines sought to narrow 
eligibilil): For instance, by limiting would-be petitioners who 
have pursued other remedies by requiring would-be peti
tioners to have e.xhawledall other remedies. Similarly, some 
drafts narrowed eligibility from petitioners who allege that 
they have been harmed by a failure to enforce environmen
tal law, to those who can prove such a harm, McCloskey 
reported. Other efforts to narrow eligibilil)·, McCloskey said, 
would disqualify ouoightan}' petition with allegations based 
sole~• on media reports or that the Secretariat determined 
were moti\'ated by a desire to harass industry. Since the pe
titioner guidelines have not been finalized or made public, 
it is too early to determine whether the final product "'ill 
help or hinder petitioners.In its first year of operation,JPAC 
has not devoted much attention to one area that clearly falls 
within its mandate, CEC conflict-of.interest guidelines. Sec
retariat staff and JPAC members say no formal guidelines 
exist or are being drafted to prevent appearances of con• 
flicts of interest by, for example, ha\'ing top CEC Staff put 
certain as.sets into blind truSts or compelling corporate mem
bers of JPAC to recuse them.sel\'es if their companies have 
an interest in business before the CEC. 
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The JPAC Memberssss 

Mexico 
Francisco Jose Barnes de Castro 
Director GeneraL 
lnstiMo Mexicano del Petroleo 

Gullltrmo Barroso Montul 
Representante. 
Sector Empresarial Mexicano 

Marla Criltina Castro 
Coordinadora General, 
Coordinacion Estatal de Oesarrollo Municipal 

Ivan Restrepo 
Director, 
Centro de Ecologica y Desarro11o, A.C. 

Jorge A. Bustamente 
Presidente, · 
El Colegio de la Frontera Nor1a 

The Unffed States 
Jonathan Plaut 
Director Environmental Quality, 
Allied Signal 

Dan Morales 
Attorney General, 
State ol Texas 

Peter Berle 
Former President and CEO, 
National Audubon Society 

Jean Richardson 
Environmental Program Director, 
EPIC Program University ol Vermont 

John D. Wirth 
President, 
North American Institute 

Canada 
T. Mike Apsey 
President and Chief Operating Officer, 
BC Council of Forestry l~dustries 

Flosemarte Kuptana 
President 
Inuit Tapirsat of Canada 

Jacques Gerln 
President 
Hatch & Associates 

Louise Anne-Marie Comeau 
Sierra Club of Canada 

Michael E. Cloghesy 
President, 
Centre Patrone! de l'Environement du Quebec 

JPAC pro,ides only the most bare bones guidelines 
that say JPAC members shall not: a) Receive instTuct.ion 
from any government; b) Accept gifts from any st>urce 
that would compromise their independence as JPAC 
members; and c) Not use for personal gain information 
acquired in their official capaciry.561 

"\'\'e have general rules of comportment that address 
this in a very general sense," according to JPAC Chair 
Gerin. '1 think this is probably adequate for the time be
ing, but I suppose that could be tested. At the moment, 
knowing the people that are there, I know that [poten
tial conflicts of interest) would come out as a matter of 
course, though of coune that's not always enough."562 
According to CEC spokesperson Rachel Vincent, the CEC 
uics "to maintain the highest standards in the way we 
conduct business and give out contracts," but, she said, 
"nothing has been written and I don't know at what point 
that will be written. We arc a young organization, so some 
of this is getting done as we go along and discover the 
need for it. So far it has not been an issue ... 553 

Jay Tutchton, a lawyer at the University of Denver, 
who filed a petition with the CEC that argued that cer
tain U.S. budget cuts amount to a failure to enforce the 
Endangered Species Act, suggests that the poljtical na
ture of the CEC could present problems down the road. 
The CEC ~process is not judicial," Tutchon said. "It's 
not one of those ·no ex part.#! contacts, no lobbying the 
judge' situations. It's more free-wheeling and political 
You can get the Secretariat and decision makers on the 
phone, and there's no ethical bar against it."564 

First CEC Case: Tens of Thousands of 
Dead Birds 

ln 1995, the CEC accepted its first petition to investi• 
gate an emironmental problem: between 20,000 and 
40,000 birds had died in the Silva Reservoir in the cen
tral MexJcan state of Guanajuato in the winter of 1994 
1995.56.:, The Grupo de los 100 (Group of 100), an or
ganization of emironmentally-minded writers, artists 
and scientists from throughout Mexico, joined by the 
Mexican Center for Environmental Law (Cemda) and 
the U.S.-based National Audubon Society, petitioned the 
CEC Secretariat to investigate the bird deaths. 

The reservoir, located 200 miles northwest of Mexico 
City, is used as a migratory haven for birds that spend 
the warmer months in the Unhed States and Canada . 
In mid-December 1994, thousands of dead .µ1d dying 
birds were found each day in the reservoir in the Turbio 
Ri\'er Basin. The reservoir was subsequently drained by 
the Mexican government and the migratory season 
ended, but not before 20 species of birds, including 
ducks, egrets, ibis, black-necked stilts, sandpipers and 
American coots, perished.566 Doctors in the area also 
reported unusual health problems in area residents, 
including skin rashes, headaches and intestinal prob
lems among children who came into contact "ith the 
water or the affected birds.567 
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The cause of the bird deaths became a source <Jf 
heated debate. Mexico's National Water Commission 
initially claimed that a large, one.time dumping of the 
pesticide endosulfan by unknown parties was respon
sible for the deaths.568 Environmentalists pointed out 
that thu was implausible because endo.sulfan is not com• 
monly used in the area, is more deadly to fish than birds, 
and i5 not very water sol_uble. 569 Mexican environmen• 
wists such as Grupo de la JOO (Group of 100) , specu• 
lated that the bird deaths were caused by chromium 
po~ution , and that this pollution was overlooked to pro
tectindustry.5?0 Chromium is manufactured by a nearby 
chemical plant and is used by area tanneries. 

Environmentalists were especially critical of what they 
perceiv~ as the Mexican government's lack of resolve 
to get to the bottom of the problem before the next 
bird migration season in December 1995. "The 
{government 's} investigations re.fleet the defects of all 
Mexican investigations, including the economic, penal 
and emironmental ones," said Mexican no\'elist Homero 
Aridjis, president of the Grupo de los 100 (Group of 
100). "They don't go beyond vagueness, and impossi• 
bilities and, in the end, there is no one responsibJe for 
anything. It's a smokescreen over the violations. ":>71 

The Secretariat accepted the Silva Reservoir petition 
in June 1995, forming a tri-national scientific ad,isory 
panel in late July 1995 to study and report on the prob
lem. Significantly, the Secretariat did not address 
wh;ther the bird deaths and the contamination of the 
re~rvoiT were a result of Mexico's failure ,o enforce iu 
environmental regulations.The petitioners did not in• 
volte this NAAEC provision,..Article 14. 

Marr Minette, an attorney with the National Audubon 
Society, said their petition invoked Article 13, instead 
of 'the tougher Article 14, because Article 13 is a less 
ad~·ersarial procedure. 5 72 Under Article 13, the peti
tioners urged the CEC to focus international attention 
on\he problem and to recommend solutions. Minette 
said Audubon did not want to charge the Mexican gov
ernment with failing to enforce its laws, since Audubon 
believes the government has tried to reduce area pollu• 
tion through the Turbio Basin Initiative, a voluntary 
go\'ernment-industry agreemem.573 

The Secretariat's report was unveiled at the October 
1·995 meeting of the Cou~cil of Ministers in Oaxaca, 
although a month la.ter is was still unavailable to the 
general J,>Ublic.574 The CEC's rapid turn-around on the 
report won it the praise of one of the Silva petitioners, 
the Audubon Society. 5 75 

The scientific panel assembled by the CEC concluded 
that "the overriding cause of mortality of waterbirds at 
the Silva Resen-oir was botulism; howe\'er, a small ~er
centage of birds may have died of other causes." 76 

Among these other causes, noted the report, "The panel 
found that exposure to hea,-y metals, in particular chro
mium, lead and mercury, was indicated in some of the 
birds that the panel analyzed. 5 77 in particular, the pand 
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reporl noted tht' ~ln·ated levels of chromium in surface 
sediment in the Sil\.,a Re~rvoir. Chromium is a hea\'y 
me1.al tJm is wide!~· used by the industry of the region. 
The panel also pointed out that pollution from un
treated sewage contributes to the extremely eutrophic 
state l in which excessive nutrients stimulate plant 
growth, exhau~ting oxygen supplies in the water] of the 
reservoir, a condition that is often a precursor to out
breaks of botulism ... 578 

To prevent a recurrence of the bird 
deaths, the CEC'c scientific panel made 

four recommendations that the CEC 
Secretariat endorsed: 

1) Monttor the reseNoir for bird deaths and prepare an emer• 
gency response plan in case of another die-off; 

2) Drain the reservoir H 1here is evidence of another die-off;•579 

3) Keep birds off the reseNoir anct develop more attractive 
habitats; · 

4) Alter the reservoir's topography to make tt tess conductve to 
botulism outbreaks. 

A striking aspect of the report is how little it directly targets the 
sources o1 industrial and sewage pollution in the Silva Reservoir. 

"The reservoir was drained in late November at the approach of 
the 1995-1996 winter migratory season. 

One of the Sih-a petitioners, the Grupo de los 100 
(Group of l 00), criticizt>d the report for downpla}ing the 
role ofindumial toxins. ·•we are not terribly satisfied with 
the findings because they are weighted towards saying 
that the main came of mortality was botulism," said Betty 
Ferber. just based on a cursory re\iew of it, we think it 
does not gi\'e enough prominence to the presence of 
hea\'y mews, especially chrome, in the dead animals."580 

Other obsen•ers and petitioners expressed overall 
satisfaction \\ith the report's findings, but raised con
cerns about whether its recommended solutions would 
prevent a recurrence of the problem and, indeed, 
whether the recommendations would be carried out. 
In fact, when the Secretariat submitted its report to the 
Council, it linguistically downgraded the recommenda
tions to "suggestions," giving the Council in J\eneral, and 
Mexico in particular, more wiggle room.5 

''While neither the panel nor the Secretariat exam• 
ined regulatory and compliance issues, it is clear that 
the Turbio River Basin is a highly polluted ecosystem 
and that much effort is needed to ensure an important 
decrease of industrial pollution in the region," the 
Secretariat's report said.582 However, it is unclear 
whether any report suggestions are likely to translate 
into policies that would actually reduce the pollution in 
the Turbio Ri\'er Basin. The scientists who wrote the 
report for the Secretariat urged the Council to "recorn· 



~ mend to the Mexican government to conduct a com
' prehensive e\'aluation oflhe environmental compliance 

situation in the Turbio River Basin area and that it de
sign and implement a targeted pollution prevention 
program so as to decrease industrial pollution in a su~ 

t_ stantial way." . 
{ · The report refers to a voluntary pollution-reduction 

program in the area, the Turbio Basin Initiative, which 
the Mexican government launched in February 1995. 
The initiative lack.s a systematic way to monitor whether 
any environmental progress is being made in the Turbio 

. Basin, a problem alluded to by the Secretariat. The re
port suggests "the establishment of an independent 
mechanism for monitoring and reporting on the 

. progress and results of the implementation of the Turbio 
Basin Initiative."583 

Asked why the scientific panel and the CEC did not 
make more aggressive recommendations to reduce 
source pollution, Andrew Hamilton, who heads the 
CEC's Science Division, and who helped assemble the 
panel, offers some insights into the calculus behind the 
report. According to Hamilton, the panel regarded the 
Turbio Basin Initiative as a wpretty serious effort, at least 
on paper, to involve a broad coalition of stake holders 

. and to get some commitments on paper to reduce in a 
;very substantive way both the industrial and the m unici
~pal sewage coming into that system."584 Hamilton re
, ported that the panel believed it had two choices, "We 
•-_could spend a lot of our effort looking for which par
-_ ,ticular industry contributed the most chromium into 
-_the system, when we really couldn't say definitely that 
{~hromium was the cause of the problem. We felt that, 

in the long haul, we would gain more by emphasizing 
-,·the need to hold them to their commitments on [the 
iTurbio Basin Initiative] and work hard to implement 
;:this rather ambitious initiative, given the scale of things 
'dn that pan of the world," he said. "I think that, without 
· a lot of encouragement, that (initiative] will fade back, 
and this [initiative] may fade too."585 

Although strong calls for concrete steps that might 
address the sources of contamination in the highly pol
luted reservoir .are absent from the Secretariat's Silva 
report, some observers say that, nonetheless, it was 
.harder hitting than the Council wanted. "The govern

i:ments, I think, expected that [the Secretariat] would 
just say what the cause was and that would be the end of 
'it," said NAC Chair Mary Kelly. "The Secretariat took it 
·-a little further and made some recommendations," she 
said. "I think the governments got really worried about 
that Article 13 authority." Yet, Kelly said, the Secretariat 
is too weak to seriously challenge the Council. "The Sec
.rewiat has no authority to make sure that those recom
:mendations are in any way implemented,_" she noted. 
"It is just this kind of concept that, 'Well, if we say P'1 b
licly that it is sewage and what should be done, some
how it will get done,'"!>86 

The CEC confirms that it has no 

enforcement powers beyond public 

pressure. "If the IC.EC Silva Reser

voir] report makes recommenda

tions and Mexico doesn't follow 

them, we can't do anything," 

CEC spokesperson Rachel Vincent 

acknowledged. 587 

The CEC confirms that it has no enforcement pow
ers beyond public pressure. "If the report makes rec
ommendations and Mexico doesn't follow them, we 
can't do anything," CEC spokespenon Rachel Vincent 
acknowledged. 588 

Audubon Society lawyer Mary Minette says Audubon 
is generally satisfied \\ith the Secretariat report's analy
sis of what caused the bird deaths. She says, however, 
that Audubon was concerned about whether enough 
steps were being taken fast enough to prevent a recur
rence of the incident at the Silva Reservoir or elsewhere 
in that watershed, especially given mid•NO\•ember 1995 
reports that six new dead birds were found at the site 
and sent to the main campus of the National Au toner 
mous University of Mexico for analysis.589 Betty Ferber 
of the Grupo de los 100 (Group of 100), however, says 
that a repeat of last year's massive Sil\'a die off is un
likely in the 199> 1996 migratory season because the 
resen·oir has been drained and only a small amount of 
water remains standing there.590 _ 

Endangered Species Petition 
& noted above, in calling for the environmental side 

agreement that established the CEC, then candidate Bill 
Clinton cited the need to: promote "procedural safe
guards and remedies that we take for granted in our 
country," and "to give citizens the right to challenge 
objectionable environmental practices by the Mexicans 
or Canadians."591 While the firstCEC petition was con
sistent with such concerns about foreign environmen
tal enforcement, the next two petitions addressed U.S. 
issues .. 

Two Republican initiati\'es to stop enforcement of 
U.S. environmental laws that have been the subject of 
CEC petitions so far concern the U.S. Endangered Spe
cies Act (ESA) of 1973 and logging rules for federal 
lands.In contrast to the Article I 3 petition on the bird 
deaths at Sil\'a Reservoir, both of these later petitions 
have been Article 14 ~hallenges that charge a go\·ern
ment (in this case the United States) with failing to en-
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force its own environmental Jaws. 
The Endangered Species Act challenge wa.s filed an 

July 1995 by Jay Tutchton on behalf of the E.arthJaw 
Cmter at the University of Denver for five emironmen• 
w groups: the Biodiversity Legal Foundation, Consejo 
Asesor Sierra Madre, Forest Guardians, Greater Gila 
Biodiversity Project and the Southwest Center for Bio
logical Diversity.592 

;The ESA petition responds to an amendment that 
Senator Kay Bailey Hutchison (R-Texas) attached to a 
defense approprutions bill that President Clinton signed 
into law in April 1995.593 

The Hutchison amendment: 
'..l) Rescinds $1.5 million from the 1995 budget that 

had been earmarked to make ESA determinations about 
whether a habitat should be designated Mcritical" or a 
species sho1,1ld be declared Nthreatened" or Ncndan
gercd" under the ESA; and 

2) Prohibits the U.S. Fish and Wildlife Service from 
applying other funds at its disposal to making such ESA 
habitat and species determinations. 

The Earthlaw petition to the CEC argues that the 
Hutchison Amendment, without repealing or modify
ing the Endangered Species Act law, effecti,1ely halted 
the habitat and species listing process, deprhing fed• 
eraJ agencies of their ability to protect endangered spe· 
cies and enforce important ESA prc,,isions. The peti
tibners argued that this amounted to an Article 14 fail• 
ure of the United States to enforce U.S. emironmental 
Jaw.594 

r The Secretariat rejected the ESA petition. The 
~cretariat 's process of rejecting a petition in\'ol,·es e,·alu
ating whether: 1) the submission alleges harm to tht' 
petitioner; 2) the submission raises matters for further 
study that would advance the goals of the agreement; 
3) pri\'ate remedies a\'ailable have been pursued; 4) the 
S\!bmission is based just on mass media reports. 595 
~ The Secretariat's September 1995 decision rejecting 

the petition noted that ~the alleged failure to enforce 
environmental law results from competing legislative 
mandates, and n ot from other action or inaction taken 
by agencies or officials. Consequently, the submission 
impels the Secretariat to consider whether a 'failure to 
enforce' under Article 14 may result from the enact· 
ment of a law which suspends the implementation of 
certain pro\isions of another statute. n596 

ln the ESA opinion, the Secretariat interpreted Ar· 
tide 14 as being limited to "administrative breakdowns 
(failures) resulting from acts or omissions of an agency 
or official charged with implementing environmental 
Jaws.597 The Secretariat concluded that, although Ar· 
tide 14 is ambiguous on this point, it was nonetheless 
intended to be limited to administrati\'e or regulatory 
failures to enforce environmental laws, and not to en
compass legislative actions such as in the Hutchison 
Amendment. 'The Secretariat therefore cannot char• 
acterize the application of a new legal regime as a fail• 
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urc to enforct- tbt• -:,Id <.Fi>.':," the Secretariat's decision 
concluded.59!? 

~AAEC pr•:l\idr.') r.n. .after the Secretariat rejects a 
petition, lht pf:'titiom~n ha\'e SO days to submit new or 
supplc~ental info1m;uinn for the Secretariat's consid
eration.;)99 Responding under this provision in Octo
ber l 995, Tutchton argued that the Secretariat erred in 
interpreting a budget cut as a legislative amendment of 
an emironmental la": In so doing, "the Secretariat has 
effectively granted the legislative branch of government 
an exemption to the effecti\·e enforcement promise in 
NAAEC," Tutchton wroie.600 By creating this "emerg
ing loophole" in NAAEC, he argued, the Secretariat was 
simply encouraging business lobbyists to shift targets. 
They will spend Jess time influencing agency officials to 
soft-pedal on environmental enforcement. he predicted, 
and focus more on getting legislators to undercut envi• 
ronmental laws with budget rescissions, a process that 
Tutch ton argued is already well 1,1nder way in the United 
States. The petitioners requested, that al the very least, 
the Secretariat should prepare an Article 13 report ex• 
amining alternative ways to protect biodiversity. 

Others agree with Tutchton that the Secretariat could 
interpret the agreement more broadly. "I think it's a 
narrow reading of the agreement," says Mary Kelly, head 
of the l1.S. NAC. 'This is one time where [Secretariat 
leaders] haYen ' t pushed as hard as they could have." 

Tutchton also reported that politics may help explain 
why the Secretariat did not tackle the ESA petition. 
~some of the environmental groups that supported 
1'\AIT-'\ criticized us when we filed 01,1r petition," he said. 
''We filed the thing v.ithin a week or so of the Congress 
looking at the [Emironmental Protection Agency's] 
budget in ,.:hich the contributions to the Secretariat were 
a line item," he said. "There may have been some desire 
at the Secretariat not t0 do anything against the U.S. 
Congress, which couJd zero out their funding:'601 

Stressing tha1 he was speaking as an indi,idual, not 
as the JPAC Chair, Gerin acknowledges that the CEC 
does not exist in a political vacuum. "I went through 
the reasoning that the [ESA] petitioners put forth and 
it's good reasoning, it's sustainable," he said. "But I'm 
not sure you could say to the U.S. Congress that they 
were ullra virt$ [beyond their legal authority] of them• 
selves. I don't think that would have gotten us very far. I 
think that one pretty much had to go down that way. "602 

Of course, whether an action is beyond a 
government's jurisdiction is not the standard of review 
at the CEC. Rather, the agreement establishing the CEC 
set the sc.andard ofre,iew a, a.n examination of a nation's 
failure to enforce certain types of domestic cmironmen· 
tal laws. 

A related political factor, Tutchton says is that some 
conservative members of Congress are concerned about 
the loss of U.S. sovereignty under trade agreements, and 
the [SA petition was filed at a time when NAITA pro
ponents were seeking fast-track negotiating authority to 



. expand NAFTA to Chile. "I think the Secretariat is try· 
· ing to thwart this sovereignty argument by sort of writ· 

ing a check to Congress to say, 'Amend the law in any 
way you see fit,'" Tutchton said.603 

-") Timber Petition 
· The third CEC petition was filed by the U.S. Sierra 
Club Legal Defense Fund (SCLDF) in August 1995 on 
behalf of 26 environmental groups from all three NAFTA 
countries. That ase argued an Article 14 failure to en• 
force U.S. environmental Jaw. In this case, SCLDF Se
attle, Washington office co-director Patti Goldman, who 
filed the case, argued that a logging rider attached to a 
·disaster assistance appropriations bm604 in the U.S. 
Congress which became law in July 1995, suspends "en
forcement of U.S. environmental laws" for two impor

. Wlt programs governing logging on public lands. These 
include: the so-called salvage logging program, which 
permits harvests of timber on lands where a portion of 
land has timber that has burned or died of disease; and 
the Option 9 plan that seeks to balance timber industry 
interests in logging old-growth forests with the interests 
of the species that depend on this ecosystem, such as 
salmon and the spotted owl. 

Goldman's brief to the CEC pointed out that for both 
i>f these programs, the logging rider "pro,ides that whar
ever en\'i.ronmental analysis is produced and whatever 
_procedure\ are followed by federal agencies for such 
timber sales 'shall be deemed to satisfy the requirements' 

--of several specifically lis;ed and 'all other applicabl~ 
Jederal emironmental aq_d natural resource laws:"60=i 
_The Jogging rider specifically waives requirements to 
comply v.ith the other laws that would otherwise apply. 

. The logging riders' definition of 'sufficiency' would ef
,fectively trump important provisions of the Clean Wa
f1er Act, the Endangered Species Act, the National For-
.est Management Act and the National Environmental 
Policy Act by declaring their provisions as satisfied 
whether or not they were. 

In passing such sweeping legislation as a rider to a 
popular budget-cutting and disaster-assistance bill, 
Goldman argued that the logging rider's sponsors side
stepped the normal legislative process, whic.h provides 
for public input and congressional hearings and scru· 

." tiny. Citizens are also shut out, the SCLDF brief argued, 
~-by the fact that the rider rules out many of lhe usual 
◄ administrative and judicial recourses to challenge viola• 
--tions of environmental law carried out under the rider's 
authority. 606 

Like the ESA petition that the Secretariat rejected, 

This supplemental submissi_on argued that the Sec
retariat erred in concluding that Articles 14 and 15 re
fer to onh· to the failures of executive branch agencies 
and offici~s to "effectivelvenfor-ce" emironmental laws. 
The brief noted that there is no evidence for such a 
conclusion in those articles themselves and that the Sec
retariat drew an unrealistically bright line be.tween leg
islative functions and regulatory, administrative, execu
tive and judicial functions in U.S. govemment. 

~B)' drawing a bright line between legislative enact• 
ments and administrative enforcemem shortcomings, 
the Secretariat treats legislative enactments as one ho
mogeneous set of ~ctions," Goldman argued in the Oc
tober brief. 608 In the supplemental brief, Goldman 
noted that legislative enacunent.s that repeal an envi
ronmental law "do not constitute the type of enforce
ment shortcomings that may [be) addressed under Ar
ticles 14 and 15." However, she argued, a legislative en
actment that, for example, defunds enforcement activi
ties, prohibits prosecution of a pending enforcement 
action, or otherwise makes effective enforcement im
possible are enforcement failures that are clearly in the 
scope of Articles 14 and 15,609 

Citing effects of the logging rider that would appear 
to cut to the heart of the CEC's mission, Goldman wrote: 
"IL allows timber sales to proceed with little, or some• 
times no, citizen input or enforcement; and has already 
allowed timber sales that "experts have concluded ma0 jeopardize the sunival of imperiled aquatic species. "6 l 

As with the ESA petition, however, the CEC Secre
tariat rejected the timber challenge on December 8, 
1995.61 1 The Secretariat's decision acknowledged that 
some of the petition's alleged failures to enforce envi• 
ronmental laws "clearly me·et the definitional require
ments established in NAAEC Article 45. "612 Yet, return• 
ing to its ESA rationale, the decision says, 'The Secre
tariat considers that the enactment of legislation which 
specifically alters the operation of pre-existing environ
mental law in essence becomes part of the greater body 
of laws and statutes on the books. This is true even if 
pre-existing law is not amended or rescinded and the 
new legislation is limited in time. The Secretariat there
fore cannot characterize the application of a new legal 
regime as a failure to enforce an old one."613 

''the Jogging rider petition responds to consi:ession~l 
,~udget cuts that undermine enforcement of U.S. em,
\ ronmental law. Reflecting the fact that some, though 
not all, of the facts in these first two Article 14 petitions 
are similar, Goldman sent a supplementary submission 
to the Secretariat on October 2\ 1995, in the wake of 
the Secretariat's ESA decision.60 

Responding to the petition's allegation that the log
ging rider limited the usual channels of administrative 
and judicial review available to citizens, the Secretariat's 
d~cision said insufficient facts had been submitted to 
make this case. 'The enactment of a law does not, with
out more, prO\ide facts upon which to charge a failure 
to enforce. Essentially, the submission is prospective in 
nature, alleging anticipated but unrealized enforcement 
consequences." [page 4) 

With emironmental groups such as the Sierra Club 
and Sierra Club Legal Defense Fund already concerned 
that the Secretariat has drawn an unrealistically bright 
line between legislative and executive administrati,·e 

Public Citizen'• Global Trade Watch • 51 



functions for two U.S. cases, questions are being raised 
about how much blurrier the lines are in Mexico. In 
Mexico, political power is even more concentrated in 
the executive branch, with the executi\'e and other 
branches tightly controlled by one party for almost 70 
ye~. "If NAITA means anything about obligations to 
enforce substantive standards it would go exactJr to this 
point of failure to enforce regardless of which branch 
of government is orchestrating the failure," McCloskey 
aa~. "lfyou had a unitary government, a government 
such as that of Mexico, it would decide it was not going 
to enforce, and that's the end of the story. You don't go 
in~ deciding who failed to do it - the government 
faiied to do it."614 

Mexico Test Brewing? 
.l'he first two Article 14 CEC petitions have addressed 

deregulatory actions by the Republican-dominated U.S. 
Congress that weaken U.S. environmental law enforce• 
rnent. Now, a recent action of the executive branch in 
Mexico, to waive environmental impact statement (EIS) 
requirements for manr new Mexican investments, has 
incensed emironment.alists in all three NAITA coun• 
tries. Members of some of the environmental groups 
that have aJread)' fiJed petitions, such as the Sierra Club 
an~ the Grupo de los JOO (Group of 100), say that if 
Mexican courts do not properly reso)\'e the EIS waiver 
problem, then the issue will be ripe for a CEC challenge. 

On October 23, 1995, Mexico's Secretary of the En• 
vironment, Natural Resources and Fishing, headed by 
CEC Council Member Juli~ Carabias, published in the 
official go"ernment organ~ El Diario O/Jicia~ a decree 
that waives the obligation of those making new invest• 
nients in many industries in Mexico from submitting an 
Environmeiital Impact Statement.615 Instead, in\'estors 
can now submit a "pre\'entative statement" that would 
be automatically appro\'ed by default if SENRF did not 
respond within 30 days. The decree subjects numerous 
industries to the EIS wai\'er, including some of the most 
polluting industries. 

Among the industries gi\'en an exclusion would be 
the petrochemical industry, which has long been the 
exclusive domain of the state oil company, Pemex. At 
about the same time as the EIS-eliminating decree was 
published, the Mexican government was preparing parts 
of the state petrochemical monopoly for auction to for
eign investors-who could now look forward to invest• 
ing in this highly polluted sector with diminished pros
pects of having to file an Environmental Impact State• 
ment. 

WX-his decree can be seen as part of proposed reforms 
to the General Environment.al Law," reported Betty 
Ferber. "If this [reforms to the General Environmental 
Law] is coming up for debate between n ow and the end 
of December in Congress, why did the)• jump the gun 
on this particular part?~ It appears, she says, "that this 
was done in order to pa\'e the way for foreign bidding 
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on the petrochemkaJ plants. "616 
The EIS issue is particularly sensiti"e in Mexico be· 

cause disputes over the adequacy of EISs has been at 
the heart of some of the fiercest em;ronmental battles 
in Mexico today. These include the plans of: the Cali
fornia-based Met.alclad Corporation to build a toxic 
waste dump in San Luis Potosi against the wishes of the 
local population;617 and the Salt Exporting Company 
(jointly owned by Mitsubishi and the Mexican govern· 
ment) to build a sea saJt extraction facility in the feder• 
ally-protected Vizcaino Reserve in Baja California, where 
gray whales from all O\'er North America mate.618 

On November 7, 1995, crying foul at the EIS-waiving 
decree, a lawyer from the Grupo de los 100 (Group of 
·100) filed a legaJ instrument in Mexico known as a "Re
course of Administrative Review" with the executive 
branch seeking an administrative review of the decree. 
Under Mexico's Federal Law of Administrative Proce
dures, if the government does not respond to such a 
recourse within five days, the contested regulation is 
automatically suspended until the issue is resolved. Hav
ing not heard from the government seven days later, 
Grupo de Jos 100 published a notice saying that it bad 
not receh·ed a response and that the EIS decree was 
therefore suspended. That same day the emironmen• 
tal organization received a response from SE~RF that 
argued that the Grupo de los 100 had no standing in 
the matter because it was just an administrative mea• 
sure that seeks to simplify legal processing requirements 
and, therefore, did not affect the environment. 

Rejecting this argument as "preposterous,"619 the 
Grupo de los 100 (Group of 100) filed an injunction 
against the decree with an administrative law judge in 
Mexico City on November 17, alleging that the decree 
violates Mexican laws, including the General Law of 
Ecological Equilibrium and Environmental Protection , 
the Planning Law and the National Plan of Development 
1995-2000. Grupo de los 100 also aJleged that the EIS 
wai\'er violates NAAEC. 

If this issue is not resolved in Mexico, it is likely to 
surface as an Article 14 petition with an interesting new 
set of trade-and-environment facts for the CEC to con• 
sider. Asked if the Grupo de los 100 would be likely to 
petition the CEC ifit fails to resolve the EIS waiver issue 
in Mexican courts, the group's International Coordina· 
tor Betty Ferber said, "Absolutely. There is no doubt." 

Such a petition would likely argue that Mexico's ex· 
ecuti\'e branch failed to enforce its environmental laws 
in an attempt to attract foreign investment in environ• 
men tally sensiti\'e industries such as petrochemicals. The 
decree "clearly was an administrative move to not en· 
force environmental law," says NAC Chair Mary Kelly. 620 
Although the decree was issued by SENRF, Kelly says 
she suspects it originated with the trade and finance 
ministries "to promote investment and streamline the 
regulatory emironment."621 The case could be an im• 
port.ant test of the CEC's ability to resolve collisions be· 



-j ~en trade interests and the emironment. "lfwe come 
to bringing this emironmental impact business before 
the CEC, then we'll have.an opportunity to see whether 
the}' are really serious about the side agreements or 

. whethu it's just going to be an ornamental body that 
~ commissions studies and sets up databases," concluded 
·. Betty Ferber.622 

Report Card For NAFTA Environmental 
Side Agreement 

With NAFTA'ssecond anniversary on January 1, 1996, 
many environmentalists say it is still too early to say for 
cert.tin whether or not the CEC will do what it was origi· 
nally hyped to accomplish : Soften at least part of the 
blow that North America's environment is absorbing as 

. a result of expanded trade in the region under NAFTA. 
What is clear is that to date, while two years ofNAFTA 
haJ exacerbated environmental problems, the NAFTA 
environmental side agreements has bad little or no ef
fect in countering emironment.al and health problems 
existing before NAFTA nor the intensification of those 
problems under NAFTA. Is the CEC likely to be able to 
meet its stated goals in the future? 

One source active with the Commission for Emiron-
ment.al Cooperation questioned the commitment of the 

;, pro-NAFTA environment.al groups to ensure that ~AFTA 
· tactually will not harm the en\!i.ronment as they so \igor
. ously argued during the campaign to pass the agree
: m ent in 1993. "Where are the groups that supported 
NAFTA? The groups that have m ade this work?" the 

..source said. "The ones that said, 'T he CE.C is going to 
; solve all our problems, therefore we support J'I.AFTA, · 

have either disappeared and are n ol participating in the 
CEC or are playing around the edges and looking out 

c:for political minefields everywhere they tum," the source 
,fsaid. Of the pro-NAFTA emironmental organizations, 
\ both the Audubon Society and the World Wildlife Fed

eration are working closely with the CEC. 
As well, in its very mandate in the JI.AA.EC, the CEC 

has negligible authority over a NAFTA country that e lects 
not to cooperate on emironmental issues. As such , the 
CEC's influen ce will depend upon its willingness to as-

sen itself to investigate and publicize regional emiron
mental problems and possible solutions. When neces
sary, to be effective, the CEC \\ill have to put the inter
ests of the emironment O\'Ct the Mexican go\'ernmem's 
interests in the rapid pri\-atiution ofits petro-chemical 
industry or the reluctance on the part of the U.S. Con
gress to be second-guessed on emironmental policy. 
Decisions the CEC will make in the comipg months will 
go a long way toward answering questions about the 
Commission's relevancy. 

1'hey're in an interesting position,,. said Michael 
McCloskey, chair of the Sierra Club, which is prodding 
the CEC to assert itself on behalf of the region's envi• 
ronment in late November 1995. "Article 13 and 14 give 
them a lot of opportunity for high-profile work. If they 
start turning down most of the petitions they are going 
to make themselves irrelevant. On the other hand, they 
have an eye to the political viability of their institution. 
They are walking a very delicate line. I think it will be 
very interesting to see how they handle our petition (on 
the U.S. logging rider]. Now, they've turned down one 
and taken one. Are they going LO turn down two-thirds 
and send the message that petitioners don't have much 
of a chance, or are they going to take these and show 
that something is going to move to the fore?" Two weeks 
later the CEC turned down the logging rider peti
tion.623 

The CEC •has been very cautious and fearful of an
tagonizing the [ three government) parties and at the 
same time runs the risk of being irrelevant because their 
natural constituency is the environmental community," 
McCloskcy noted. wlf they appear to be ducking the big 
issues and doing little they will ha\'e no constituency. 
Many of us thought at the time that their being estab
lished was merelr a passing gesture to the environmen
tal comm unit)' to try to get some [NAFTA] votes in Con
gress and that there was little serious intent to make them 
a viable institution. Now that NAFTAis a fact, it is to our 
interest that they become a viable, significant institu
tion. But the caution that they're showing to date is rais
ing questions about whether they are going to amount 
to a whole lot. "624 . 
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Chapter 7 . . 

Border Environmental Cooperation Commission 
.~ and the North American Development Bank 

Border Environmental Cleanup: Big 
Questions About Funding 

The promise of funding to clean up border environ
mental and health problems was instrumental in con
\'indng some undecided Democratic mi:mben of the 
U.~. C.Ongress tov~t<! in favorofNAFTA. Realizing that 
secure funding was vital to any plan to improve health 
and environ men w conditions in the border area, a coa
lition of House members, led by Representative Esteban 
Torres (D-CA), worked to cr~ate the development fund. 
'1f the NAFTA is to succeed it must address the critical 
infrastructure needs along our border and throughout 
North America. My [NADBank] proposal is designed 
to meet these needs and make, if possible, the ?'\AFTA 
work for all North Americans, .,530 argued Representa
tive Torres during the 1993 NAITA debate. 

The coalition of H ouse members was initially orga
nized through the efforts of Raul Hinojosa, a professor 
or'urban planning at the l:niversity of California at Los 
Angeles. Hinojosa was the architect of the NADBank 
concept; it was his paper on the idea of a border de\'el
opment bank that was turned into the NADBank pro
posal.631 Hinojosa sold the border bank concept on 
Capitol Hill as a way to make passage more palatable. 
"For the positi\'e potential of [Nonh American) inte• 
gration to be realized there must be substantial invest
ment ofresources in four areas: emironmental upgrad
ing; infrastructure creation; community de\'elopment; 
an~ impro,ing labor producti,ity ... NADBank is pro
posed as a highly cost effecti\'e method of financing 

em>ironmental, infrastructure, labor and regional eco
nomic development projects ... NADBank would be or
ganized to specifically invest in the environmental anct 
social infrastructure that "'ill be needed to bring an 
upward convergence in environmental and social stan
dards and practices." Hinojosa also supported the 
NADBank operating in Canada, not just the United 
States and Mexico. 

The NADBank proposal was strongly endorsed by 
several large U.S. environmenw organizations who be
lieved that NAFrA and the proposed institution would 
assure funcling for border cleanup. The National Wild
life Fedc:ration ; which made NAFrA passage a top legis• 
lative priority, promised, "The NAITA in combination 
"'ith the newl)' formed North American Commission on 
Environmental Cooperation will assure 
that. .. emironmental clean-up projects along the U.S.
Mexico border will receive adequate funding. "632 The 
BECC and :'\AD Bank also were promoted by the Clinton 
Administration as mechanisms which would generate 
the financial resources to do the promised cleanup 
work.633 

However, even before NAFTA was passed, it became 
apparent that the BECC and NADBank had serious le
gal and financial constraints. For instance, BECC is le
gally constrained by program scoping that gives prefer
ence to certifying projects that are "projects relating to 
water pollution, wastewater treatment, municipal soUd 
waste, and related matters." Since the NADBank is lim
ited to funding only BECC-certified projects, it too is 
limited to these areas. Therefore, numerous essential 

Background 
Parallel to negotiation of the NAFTA and its official tri-national side agreements on environment and labor, 

the United States and Mexico negotiated an agreement establishing two separate binational agencies to 
work on environmental problems along the border. 625 The agreement that established these institutions was 
an "international executive agreementw. The agreement was never ratified by Congress because Interna
tional executive agreements do not require Congressional approval as, for instance, treaties do. Only the 
authorization of funds for the institutions established by the agreements required Congressional action. The 
tunding was authorized in miscellaneous provisions of the NAFTA implementing legislation. 626 

The Border Environment Cooperation Commission (BECC), headquartered in Ciudad Juarez, Mexico, 
was designed to assist in developing border environmental infrastructure proposals and to certify such 
projects for funding. Funding of certified projects is to be facilitated by the North American Devel°!iment 
Bank (NADBank), BECC's companion financial institution, headquartered in San Antonio, Texas. 6 7 

The NADBank's role is to provide financing for border environmental projects through long-term loans 
and loan guarantees. NADBank's stated goal is to encourage private financing and risk taking in health 
and environmental projects. 628 The NADBank is tightly joined to BECC, in that it can only fund projects 
approved by BECC. 629 
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·: environmental and health projects, such as air quality 
projects and natural resources and species consen·a tion 
and management, are unlikely to be funded by the 
NADBank. 

Ju well, since NADBank only administers loans and 
· Joan guarantees, applicants must demonstrate a capac• 
:ity to repay Jl;ADBank in order to receive financing. 
According to NADBank credit analyst Sara Fort, '7he 
ability to pay back loans is the most important financial 
consideration for NADBank. "634 Communities may also 
be asked to provide equit}' financing for their projects. 
Equity financing, similar to a down payment, is money 
_to be used for a project that is raised by the community 
•before the project begins. Equity financing requirements 
. under NADBank will vary from project to project.635 
,:.Poor communities that cannot demonstrate the capac• 
ity to pay back loans, or provide for equity financing, 
may not be able to have any access to NADBank financ
ing. The University of Texas' Jan Gilbreath points out 
that these considerable problems could be dealt with if 
NADBank was able administer grants,636 

On the financial side, there is uncertainty about ex
actly where funding for border projects will come from. 
Since the ~,AD Bank cannot administer grants, NADBank 
funding is not available for communities' projects where 

~oans (at market interest rates) are not an option. As of 
::mid-December 1995, after almost two years, no projects 
have been funded by NAO Bank, and the capacity of the 
1'ADBank to adequately finance border cleanup remains 
_highly questionable. It is also uncertain as to where the 
. significant non-NADBanf funds, that are required for 
• each border project in addition to :KADBank funds, ¾ilJ 
~,come from. 

Funding NADBank and BECC 
( During the NAITA debate in the U.S. Congress, An
f_-drew Hernandez, president of Southwest Voter Research 

Institution and a key organizer of Latino Consensus, an 
ad hoc pro-NAITA lobbying group, claimed, "By lever
aging S2.8 billion in capital, [NADBank] \\ill generate 
about $20 billion in projects to clean up the water, air, 
and toxic waste sites along the U.S.-Mexico border:·63? 

The Sierra Club had estimated that S20.7 biUion 
would be needed to properly deal with the border envi

: ronmental situation.638 They recommend that projects 
· be paid for by charging a fee on transactions between 
· the two countries, including trade and international 
: investment. "The beneficiaries ofNAITAshould pay the 

costs of expanded trade." said Sierra Club Chairman 
Mike McCloskey.639 

Government officials never agreed that $20 billion 
would be needed for border cn\'ironmental projects, or 
that the NADBank could generate such funds. A Clinton 
administration plan called for ?\AD Bank money to be a 
portion of an S8 billion border cmironmental initiati\'e 
which then-Treasury Secretary Lloyd Bentsen called "the 
best thing I've ever seen for the border.'-640 

~ part of this S8 billion initiative, NADBank was ex
pected to generate $2 biJ!ion to be available for loans 
and Joan guarantees. NADBank now expects to gener
ate S3 billion.641 Of the money, $450 million would 
come from "paid-in" capital contributions made directJ~ 
to NADBank by the U.S. and Mexican governments.64 

The treasuries of the U.S. and Mexico are to make equal 
contributions of$225 million. The United States is ex
pected· to contribute four annual payments of $56.25 
million and Mexico is expected to make equal contri
butions.643 

The remaining $2.55 billion of the expected $3 bil
lion loaning capacity was to come from "callable capi
tal". 644 Callable-capital means that the treasuries of the 
U.S. and Mexico transfer financial instruments that can 
be exchanged for cash if there is not enough paid-in 
capital in the NADBank to meet its obligations. Accord• 
ing to NADBank spokesperson Lisa Roberts, callable 
capital only would be used to pay off a defaulted loan.645 

Continued NADBank funding has been less than cer
tain in both the United States and Mexico. As of No
vember 1995, the two countries had made their initial 
contributions, and the NADBank bad total reserves of 
$112.5 million.646 However, the second infusion of 
funds from the United States has been delayed due to 
the protracted debate O\ler the budget in the U.S. Con• 
gress.647 The Mexican go\'ernment is awaiting the out• 
come of the U.S. debate before making their matching 
contribution of $56.25 million per a United States re• 
quest to the Mexican Government.648 In the U.S. Con
gress, the authorization of U.S. callable capital is linked 
to that of the paid-in capital. Thus, the first annual con
tribution ofS318.75 million in callable capital has been 
made by each country, with the second contribution 
being held up by the U.S. budget process.649 

Rep. Esteban Torres Speaks Out on 
BECC and NADBank After Two Years 

Representative Esteban Torres (O-CA) was one of the BECC 
and NAOBank.'s champions during the NAFTA debate and remains 
a strong supporter of the Institutions. •1t [the NADBank] is the one 
development bank that will directly assist U.S. citizens,"Torres said 
as he fought for NAOBank.'s FY96 appropriation.650 

However, Representative Torres also has been frustrated by 
the difficultly and pace of making BECC and NADBank operational. 
Torres joined citizen activists and pushed for BECC and NADBank 
rules to reflect the charters provision on public participation "I am 
saying: please make this [BECC and NADBank] happen. It is the 
law. I'm as frustrated as anyone else. tt has taken me personally as 
a Member of Congress to ride hard on the Administration to make 
sure this moves forward." While Torres recogni2es that starting up 
a new program from scratch is often a slow process, his sense of 
urgency is ignited by the desperate need for environmental and 
infrastructure funding along the border. Torres played a key role in 
the fall of 1995 in reversing Administration attempts to weaken the 
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ilstitution's procedural and public access rules. "The tong term 
strength of the NADBank and BECC will be decided by its proce· 
dures. That's why I've pushed s1> hard for public participation."651 

U.S. and Mexican political and economic events ha\'e 
also called into question the NADBank's ability to meet 
its available capital goal. Under the U.S. Congress' cur
rent budget proposal, which had not been enacted as 
of the writing of this report, NADBank is slated to re• 
ceive its second full contribution from the U.s.652 How• 
ever, U.S. contributions are not yet guaranteed. While 
the U.S. House of Representatives had appropriated the 
full annual contribution to NADBank, the Senate origi
nally provided no money for NADBank, though it la~er 
approved $25 million of paid in capital.653 Border ac• 
tivists waged an intense lobbying campaign to secure 
full NADBank funding. It was only after the House and 
the Senate met in a conference committee on the For
eign Operations.Appropriations bill, that the full con
tribution to NADBank was finally guaranteed for 
FYI 996.654 The United St.ates is supposed to provide 
two additional contributions to NADBank in the next 
two years, and each of those contributions risks ha\'ing 
to go through the same budget process as the NADBank 
contribution for FW6. 

This irnprcr--em,·nt of Mexico's credit rating is un
likelv.661 ]n faet., Chri,; \\11alen, publisher of the Mexico 
Rrp;rl, belic-,-es that M"exico will likely default ~n- the 
loans rnadt: ,o bailom }\foxico from the peso cnsu by 
!he rnited State~ and imernational financial institutions, 
and, as a Tesult, Mexiw's credit rating will be do\\1l· 
graded even funher.662 The M:xic~n governme?t 
claims Gross Domestic Product will nse 3 percent m 
1996,663 a figure analy!itS have dismissed as improb
able.664 J orge Castaneda, a political s~ientis~ at the 
National Autonomous University of MeXICO, pomts out 
that in 1995 Mexico ·s economy has experienced a nega
tive growth of 6 percent and that slight politic~ or so
cial surprises could send the economy r~el~ng fur
ther.665 Jn the third quarter of 1995, MeXICO s Gross 
Domestic Product declined by 9.6 percent.

666 

The NADBank's credit guidelines, which were sched
uled to be released in draft form on December 18, 1995, 
will likely call for loans not to exceed one half of 
NADBank's callable capitat.667 ln other words, loans 
from NADBank are not to exceed the sum of the paid-

. 1668 If M . in capital plus the U.S. callable cap11.a. . eX1co 
cannot credibly put forth callable capital, and the 
NADBank's capacity is limited to several years of paid· 
in capital from both countries plus U.S. callable c~pit,al, 
the financing capaciry 0f 1':ADBank would be senously 
diminished. Under this scenario, even if all the paid-in 
capital were recei\·ed,NADBank's total financing capac
ity would fall from $3 billion to SL 725 billio~ .. 

Even if NADBank funding can be secured, 1t 1s uncer• 
tain how effective the institution can be. To secure Con
gressional approval of~ADBank, pro~nents had ~o agree 
to a prO\ision supponed by conservam·e Re~ublicans to 
set NAD&nk interest rates at market. rates. 69 In many 
instances, the poorest and neediest border communities, 
including the colonias, have chosen not to approach 
:KADBank for financing due to the fact th~

7
~ADBank 

cannot offer cheaper, low interest rate loans. 

Border Project Funding In Addition to 
NADBank 

The l.' .S. com mi tmen t to BECC has also been threat
ened by the budget battle. As part of the NAFTA impl~
menting_legislation, BECCwas guaranteed an automa_uc 
reauthorization by the U.S. Congress, unless otherwise 
legislated. In the FW6 St.ate Department Appropriations 
bill, BECC's guaranteed rea~thorization remains intact, 
and BECC is appropriated Sl.8 million.655 However, 
other legislation has been used to att.ac~ BECC fun~
ing. Legislation currently proposed which would dis
mantle the Commerce Department contains language 
that would remove BECC's guaranteed reauthorization. 
The legislation dismantling the Commerce Depa~~ent 
had been an amendment to a larger appropnauons 
bill. 656 However, in late 1995, the provisions were forced 
out of the budget. Proponents have were put forlh plans 
to submit the legislation eliminating the Commerce 
Department in the future as a free standing bill. 

The government of Mexican President Ernesto 
Zedillo has pledged to make Mexico's contributions to 
NADBankin full as long as lhe U.S. does likewise. "That's 
an obligation und~r the treai," said Mexican Emba~~y 
spokesperson J arme Palafox . 57 Eve~ so, the m~ss1,~ 
peso devaluation and Mexico's ongomg ec~nom1c en
sis have Jed to skepticism as to whether MeX1co has the 
capacity to pro\.ide credible c~llable capital. . " 

Even if the NADBank is able to prmide $2 billion to 
$3 billion in loans for border cleanup projects, addi
tional funds will be necessary to properly complete the 
border clean up job. V.'here this funding will come from 
is unclear. During the NAFTA debate, the Clinton Ad
ministration promised an $8 billion border clean-up 
plan. The plait would rely on funds not only from 
NADBank, but also from other federal, state, and local 
go,•ernment programs on both sides of the border, pri
vate in\'Cstors, and other multilateral development 
banks, such as the World Bank. The plan was to be 

funded as follows: 

NADBank spokesperson Lisa Roberts admmed, l_n-
M · ' all bl .tal" 6=>8 

vestors are skeptical about eXlCO s c a e capt •. 
The NADBank wishes to maintain a AAA bond raung, 
the highest possible.659 ln order to maintain. a AA:A,,. 
bond rating, reliance on Mexican callable capital "-1ll 

th · d" · 660 be limited until Mexico improves eir ere It raung. 
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□ S2 billion from state and local gO\·ernments 

□ S2 billion from external multilateral banks, such 

as the World Bank 



Clinton Administration Border Plan 
In Billions of Dollars (U.S.) -- 1993 

r-State and Local Governments ($2 ) 

Private Investment ($0.6 ) 

U.S. and Mexico Federal Governments {$1.4 ) 

I ~- it" ' l . . .. "'I A.._,, 



., 
0 SJ .4 billion in federal funds from Mexico and the 
United States 

Q $600 million from prh-ate investment 
a S2 billion from 1'ADBank671 

.- The Administration border plan has not been en• 
• ~· acted. Today, NADBank spokesperson Sara Fort claims 
·.; that S10 billion over the ~ext ten years \\ill be necessary 
•-;for ~rder clean up and infrastructure projects. 672 Ac• 

· . . ~ording to Fort, the l'\ADBank hopes to prO\ide S3 bil· 
1'- lion and the remaining $7 billion will need to be raised 
, from other sources. 

~ Vlablllty of Obtaining U.S. and Mexican 
.~ Federal Funds and State Funds 
·· NADBank doesn't expect any additional funds from 

the Mexican federal government to be put into border 
' clean up. "We're not going to be hitting up the Mexi• 

can gove~nme6~[or anything else," stated the 
NADBank s Fort. Some U.S. state and local govern• 
men ts are likely to contribute funds under the current 
plan, but it is uncertain if Mexican localities, devastated 
by l~~ national economic crisis, \\ill be contributing 
addmonal funds. "We re all" don't know what the situ a• 
tion on the Mexican side is:U said Fort.674 For the time 

-1 ~eing, Mexico's. austerity program of Jess public spend• 
; m~ me_ans MeXJco's border cities cannot expect to re• 

cetve aid from Mexico City to fund environmental in• 
frastructure projects. 

As well, the l.1.S. federal budget cuts ax threaten to 
eliminate, or at least limit, any additional funds for bor• 
der emironmental projects on which the Clinton 

· Administration's proposed S8 billion plan relied. Some 
U.S. federal government programs that conduct border 
environmental projects already have seen their funding 

, targeted for cuts. For instance, the Department of 
' Agriculture's grant program to the colonias for drink• 

ingwater projects has been.cut by S6.3 million, to $18.7 
million in the department's F¥J6 budget, down from 
$25 million in ras.675 

Budget proposals for other programs conducting 
border projects leave funding levels stable as compared 
to ffi5, but have not included increases necessary to 
take on the more ambitious border emironmental 
projects. For example, President Clinton's proposed 
F\-96 budget increased the budget of the International 
Boundary and Water Commission (IBWC) by $4.8 mil• 
lion, up from F¥J5's $19.5 million appropriation.676 
However, congressional budget proposals call for an 
appropriation on par with F\-95 le,•els.677 "It [the pro
posed Congressional appropriation] would make it 
rough, because we ha\'e taken on additional commit• 
men ts," said Paul Storing of the l.'.S. Office of the Inter• 
national Boundary and Water Commission.678 

Private Funding for Border Infrastructure 
According to the !',;AD Bank's Deputy Director Victor 

Miramontes, "the NADBank's policy requires it to be a 

self sustaining institution. "679 In order for :'\AD Bank 
projects to be self-sustaining, localities must generate 
money to pay for the projects. In most cases this would 
mean they must generate reve·nue in the form of charges 
to local senice users.680 Local go\'ernments could also 
require user fees as a means of recapturing their costs . 

NADBank credit anal)'st Sara Fort believes that Mexi• 
can border residents would be willing to pay up to 3 
percent of their annual income to fund these 
projects.681 According to tM Los Angeks Tiws, the pros
pect of shell-shocked Mexican workers being abte to 
afford fees for services that have long been free is un
likely. 682 In the poor border regions of Mexico con• 
sumer buying power has been ravaged by a drop in the 
value of the peso from 3.44 pesos to the dollar before 
the December 1994 peso collapse to 7.74 pesos to the 
dollar in December 1995, and an inflation rate expected 
to be 50 percent for 199s.683The peso devaluation has 
reduced average wages 30 percent below 1994 levels. 684 
Gh·en these economic conditions, the prfrate institutions 
NADBank is relying on to invest in the region's infra
structure are approaching such investment \\ith skepti• 
cism, doubting that fee-based schemes would be success
ful in the current climate.685 

The risk of employing user fees is acknowledged by 
border experts According to BECC financial officer 
Alberto Perez Schoelly, there is concern about user fees 
and that their effectiveness will ha\'e to be e\'aluated "on 
a case by case basis."686 Jan Gilbreath, of the l:niversity 
of Texas at Austin , noted that one project up for 
NADBank funding has been postponed because user 
fee~ were not a viable option for financing.687 The 
proJect, a waste water treatment plant in Ciudad J uarez, 
was postponed because the city could not come up with 
the equity financing required by the NADBank. User 
fe~s were to be part of. that financing, but the public 
"simply could not afford it", according to Gilbreath.688 

If user fees cannot be relied upon to fund projects, 
environmental infrastructure development at the bor• 
der obtaining funds from the NAFTA-related notifica• 
tions or private financing is not likely. The_NADBank's 
Miramontes views user fees as essential to the NADBank 's 
mission, "User fees are the only way to make large sys
tems s~~~us~ning. Practically, every system has to have 
them. Miramontes stated that if a community can• 
not afford to pay for a project, then NADBank would 
assist them in soliciting grants from sources such as EPA 
programs.690 However, Miramontes admits that fiscal 
constr~n~ ~n both sides of the border will likely limit 
the avatlab1hty of grants, at least in the shon term. "Prac• 
tically speaking, there will be less ~nt money over the 
next year or two," Miramontes said.691 

Recently Opened Window 
Many NAOBank activists might be surprised to know that the 

development fund has a "domestic window.• This NAOBank pro-
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gram was demanded by one of NADBank's leading champions. 
Representative Esteban Torres (0-CA). It is to provide u·p to 10 
percent of U.S. NAOBank contributions for "projects to help U.S. 
communities make necessary adjustments to NAFTA's effects." 
Torres said.692 

-irs 10 allow affected communities to create attematives, like 10 
buy out a company that says ii is going to move to Mexico," Torres 
said: Nearly two years after the NAOBank was approved, the "do
mestic window" opened up in early December 1995 with the selec
tion of an advisory committee and an interim director.693 

A number of border observers, including BECC 
board of directors member Lynda Taylor, suspect that 
loans and fees alone cannot address the needs of very 
low income areas which are in most urrnt need of en
vironmental infrastructure projecu.69 Even with user 
fees, low-income communities often cannot demonstrate 
the ability to pay back NADBank loans. One solutions 
would be to give NADBank .. the authority to provide 
granu.695 However NADBank Deputy Director 
Miramontes claims it is in the best interest of the bor• 
der environment for 1':ADBank not to have grant mak
ing authority. He believes ifNADBank pro\'ided grants, 
the proponents of border emironmen tal projects would 
rely solely on NADBank grants for funding. Without 
NADBank being able to make grants Miramontes feels 
that other institutions such as the EPA, state and local 
governments, and private investors, are forced to remain 
inv':}l\'ed in border emironmental funding.696 

' Multinational Bank Investment 
In June 1994 the World Bank's board of directors ap

proved three environmental infrastructure loans to 
Mexico totaling roughly SI billion.697 Much of this 
money was to be used for northern border environ men• 
talprojects. Mexico agreed to provide funds matching at 
least 50 percent of the World Bank's contribution, thus 
prO\iding the border region with between Sl .5 and $2 
billion in funds for environmental infrastructure 
projects.698 

Since the peso devaluation the World Bank loans have 
been renegotiated to lower levels. The largest of these 
loans, the Northern Border Emironmental Project, has 
been reduced by approximately S160 million.699 The 
loan amounts have been reduced in pan because goods 
and senices have become cheaper in Mexico since the 
devaluation, meaning Mexico and the World Bank can 
accomplish more with less money. However, the reduc• 
tion was also made because Mexico wished to a,·oid in
creasing its foreign debt. Mexico's foreign debt has grown 
to over $170 billion in 1995 up from between S120-130 
billion in 1993, before NAFTA.700 Furthermore, Mexico 
is planning to scale back a program to re loan World Bank 
money to Mexican localities. With interest rates £luctuat• 
ing between 50 percent and 75percent, many localities 
simply cannot afford the loans.701 
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BECC and the Certification Process 

TheSECC 
The BECC is comprised of a Board of Directors, its 

staff, and an Advisory Council. The Board of Directors 
is the decision-making body of the BECC on issues re-, 
Jating to BECC operating procedure, priorities, and cer
tification of border infrasiructure projects for NADBan k 
financing. 702 The Board also has the c.apacity to place 
conditions on certification of projects.703 The Board 
meets at least once quarter!);, and has the ability to call 
special meetings. 70,r Each quarterly meeting must ha"e 
a session with public participation. Both the United 
Sutes and Mexico appoint five representatives each to 
sit on I.he Board of Directors. 7o5 The chair of the Board 
alternates annually between U.S. and Mexican members. 
Currently Jorge Bustamante, Presid~nt of Mexico's 
Northern Fron tier Association, is the chairman. 706 The 
members of the Board are:707 

JuliaCarabias 
SEMARNAP 

Mexico City, D.F. Mexico 
or 

Antonio Azuela de la Cueva 
Emironmental Attorney 
Mexico City, D.F. Mexico 

Arturo Herrera Solis 
International Boundarr and 

Water Commission 
Ciudadjuarez, Chihuahua, Mexico 

Rogelio Montemayor Seguy-Ramos 
Social Development Secretary 
Governor, State of Coahuila 

SaJtillo, Coahuila, Mexico 

Horacio Garza.Garza 
Municipal President 

Nuevo Laredo, Tamaulipas, Mexico 

Jorge Bustamante 
President, Northern Frontier .Association 

Tijuana, Baja California, Mexico 

Carol Browner 
Administrator 

U.S. EPA 
Washinglon, D.C., U.S. 

ur 
William A Nitze 

.Assistant Administrator 
Office of International Acti\'ities 

U.S. EPA 
Washington, D.C., U.S. 



John M . Bernal 
l.J.S. Commissioner 

International Boundar}· and 
Water Commission 
El Paso, Texas, U.S. 

Ygnacio Gana 
Chairman, Texas Parks and Wildlife 

Brownsville, Texas, U.S. 
.\ 

l 

Peter Silva 
Deputy Director, San Diego Water Utilities 

San Diego, California, U.S. 

Lynda Taylor 
Director, Radiations, Toxics, 

and Health Project 
Southwest Research and Education Center 

Albuquerque, New Mexico, U.S. 

The staff of the BECC is directed by a General Man
ager and a Deputy General Manager. Currently, the 
General Manager is Roger Frauenfelder, a U.S. citizen, 
and the Deputy General Manager is Luis Raul 
Dominguez, a Mexican citizen.708 The role of the staff 
is to communicate with project applicants, provide tech-

( nical assistance in the development of project applica
.. tions, and make recommendations on project certifica

tion to the Board of Directors. 709 
The Advisory Council pro,ides guidance to the Board 

of Directors. The Ad\isory Council is suppose to have 16-
18 members, but currently only 13 people sit on the Coun
cil.710 Mexico and the United States are each required 
to appoint three members of the public. One represen
tative is supposed to be appointed from each of the fot1r 
U.S. states on the border, and each of the six Mexican 
border states. The U.S. can 71~int up to two additional 
border state representatives. Members of the Ad,isory 
Council were to include academics, community acti,ists, 
and business people. The Ad,isory Council meets with 
the Board of Directors at each public meeting. Accord
ing to border activist Harry Browne, of the Inter-Hemi
spheric Resource Center, the Advisory Council has been 
involved in the BECC decision-making process only on a 
very limited level. According to Browne, "They have only 
been nominally involved. ln some cases, documents have 
not been made available to them:·71 2 Member of the 
advisory committee include:713 

From Mexico: Oscar Romo 
Refugio Del Campo 
Elida Rizo Garcia 
Vernon Pirez Rubio 
Arturo Speul\'eda Lerma 
Rene Franco Barrena 

From the U.S.: Thomas Soto 
Kathleen Marr 
Daniel W. Ickstrom 
Deborah Kastrin 
Sandra Farniza 
Travis C. Johnson_ 
Rick Reyes 
Arthur Trujillo 

The North American Development Bank 
The NADBank is comprised of a Board of Di

rectors and staff. The Board is made up of the U.S. Sec
retaries of Treasury (Robert Rubin) , St.ate (Warren 
Christopher) and the EPA Administrator (Carol 
Browner), and Mexico 's Secretaries of Finance 
(Guillermo Ortiz), Foreign Trade (Herminio Blanco), 
and SEDESOL (Carlos Rojas) .714 As with the BECC, 
the NADBank's Board is the institution's final decision
making body. Chair~anship of_ the Board alternates 
between a U.S. and Mexican member annually. 715 Cur• 
rently, U.S. Treasury Secretary Rubin is Chair of the 
Board of Directors. The Board of Direetors "ill meet 
only "as often as the business of the bank may re
quire:•716 There is no public access requirement for 
NADBank. 

A BECC Appointee Profits 
Off Of Colonla Subdivisions 

An October 8, 1995 CBS "60 Minutes" investigation entitled "The 
Other America" documented not only the deplorable environmen
tal and health conditions in the U.S. colonias, but also how U.S. 
govemment officials may be benefrting financially from colonia de
velopment. Colonias are rural border slums on both sides of the 
border where residents live in abysmal conditions without basic 
water or sewer infrastructure. According to the 60 Minutes report, 
Deborah Kastrln, who sits on the Border Environment Cooperation 
Commission (BECC) advisory council, also works for Kasco Cor
poration, a family real estate company that is profiting from the 
colonias' problem. Records show Kasco CompArly either directly, 
or through subsidiaries, owned or currently owns larid in at least 
nine colonias near El Paso, some of which do not have healthy 
drinking water.717 

According to a Texas Water Development Board February 1995 
report entltled "Water and Wastewater Needs of Texas Colonlas: 
1995 Update,• despite the conclusion that establishment of new 
colonias is not a serious widespread problem, serious concerns 
remain regarding growth of existing colonias and public health con
ditions in the colonias.718 While there are financial incentives, most · 
notably the Model Subdivision Rules, in roughly haij of Texas' bor
der counties to prevent the development of new colonias, there is 
growing concem among state officials of the continued growth In 
the use of •grandfathered" cotonias-subdivisions legally platted 
before the adoption of the new rules which do not yet have water 
and wastewater services are not subject to the new rules.719 How• 
ever, Texas House Bill 1001 is aimed at reducing the use of colonia 
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"grandfather" loop-holes by restricting lhe $41es of land by devel
opers.720 

The staff ofNADBank is headed by Director Alfredo 
Ph~lips Olmeda, a Mexican Citizen, and Deputy Direc
tor Victor Miramontes, a U .S. citizen.721 The role of 
the staff is, according to Annie AJ\'arado, NADBank 
Com,nunity and Government Affairs Officer, to provide 
environmental infrastructure projects with ~cursory over
sight and [ once projects have been certified by BECCJ 
some financial analysis."722 NADBank'sstaffalso makes 
recommendations to the Board of Directors on deci
sions related to loans and loan guarantees. 

Public Access to the BECC Decision 
Making Proce$s 

Beginning with its first public meeting in November 
1994, the BECC undertook a policy of limiting public 
access to the decision-making process through which it 
selected criteria for project applications and choosing 
projects for certification . At its initial public meeting, 
BECC offica1s dealt with the large numbers of people 

_ who came to comment by cutting the time allotted to 
each speaker from 

BECC's PROCEDURAL RULES 

BECC's procedural rules which limlt public access, identified by 
Harry Brown incluele: 

a Decisions will be made in closed sessions unless the board votes 
otherwise. As with all Board decisions, such a vote requires a ma• 
jority of each country's commissioners. not merely a majority of the 
Bo.ard as a whole. 

.. r· ~: 
a Each of the regular quarterly meetings will have at least one 
public session, but closed sessions are unlimtted in scope. Fur
thermore, there are no restrictions on •special sessions," which need 
not meet the requirements for public notice, and need not have 
any public input. 

a The agenda for regular and special meetings may be changed 
without public notice up to the day of the meeting, making prepara
tion of public comment very difficult. The agenda for closed ses
sions need not be published at all. 

0 People desiring to offer testimony to the Board must request 
permission 15 days in advance of a regular meeting and may be 
tumed down without reason. 

a No individual Director's comments or vote on a specttic pro
posal will be included in meeting minu1es, unless that Director spe
cifically requests that his or her comments be recorded·. 

10 to three minutes.723 The procedural rules adopted 
at this meeting for future public meetings allow BECC's 
Board of Directon to hold discussions and make deci
sions behind closed doors, limit public participation in 
wopen sessions", and expand document confidentialitr, 
according to representatives from the Texas Center for 
Policy Studies and the Border Ecology Project.724 The 
rules prompted objections br Democratic Representa• 
tives Richard Gephardt (MO) and Esteban Torres (CA). 
In a teller to Secretary of State Warren Christopher 
Torres said, '7hese procedural rules violate the spirit of 
openness upon which the BECC and NADBank were 
founded. The credibility ofBECC ... has also been put in 
jeopardy ... 725 Representative Gephardt also sent a strong 
letter insisting on public access to BECC. 

Project Certification Standards 
In the spring of 1995, BF.CC officals announced plans 

to use draft certification criteria to approve projects. 
They intended to use these criteria despite public ob
jections to their shortcomings. The draft criteria lacked 
a number of elements that were considered essential by 
border observers. U.S. Congressman Gephardt sent 
another letter to BECC calling for the criteria to con
tain •·comprehensive sustainable development lan
guage. "726 The Texas Center for Policy Studies also 
commented that "the public component should be bet
ter defined."727 Arizona Toxics Information no ted that 
the draft criteria did not establish a mechanism to en• 
sure the NADBank and other financial institutions would 
follow BECC certification criteria.728 BECC eventually 
held a special public meeting on August 31, 1995 to 
adopt final criteria and address these concerns. 

BECC's final criteria were adopted in a surprisingly 
open meeting held on August 31, 1995. At a September 
28, 1995 public meeting BECC certified its first two 
projects for NADBank funding, which may have been 
an attempt to show a skeptical U.S. Congress that it is 
progressing in its mission. These two projects were 
rushed through the process and certified without final 
guidelines for public participation being in place.729 
Michael Gregory of Arizona Toxics Information stated 
in a letter to BECC General Manager Roger 
Frauenfelder that BECC was required by the BECC/ 
NADBank bi-national agreement to provide "members 
of the public reasonable opportunity to comment. .. on 
all applications for certification received by the Com-
mission . .,730 • 

Frauenfelder replied that most of the public partici
pation guidelines were met, although the process did 
not occur under BECC's guidelines. According to 
Frauenfelder "Even though most of the process did not 
im·ol\'e BECC ... the public was sufficiently invqlved at 
the local le\'el to meet BECC requirements ... It is im• 
portant that BECC move forward to certify projects for 
l'\ADBank consideration or risk losing public sup• 
port."731 



The BECC's public participation criteria require 
, a "Comprehensive Q>1nmunity Participation Plan." A 
_, meeting with local organizations and at least one adver

tised public meeting are required as part of the ·Com• 
prehensive Community Participation Plan," and a local 
steering committee is aJso recommended. A "Post.-certi
fkation Participation Plan" is also required as part of 

.. the BECC community participation criteria. 732 ~either 
;'. of the two projects that were certified at the BECC meet• 
· ing on September 28, 1995, a $17 .2 million wastewater 
~ ucaunent plant in Brawley, California (U.S.) and an $8 

million wastewater treatment plant in Ensenada, Baja 
; California (Mexico). met these public participation cri• 
. teria_7.33 Doc·,,ments supporting the applications of 
.' projects up for review were not available at the loc.al level. 

: For example, Californians were unable to obtain infor• 
mation from within California on the Brawley, CA 

:· project. AA of September 27, 1995, one day before the 
project was approved, Mark Spaulding, Chairman of the 
Environmental Law Subcommittee of the California 
State Bar, was not able to obtain a copy of the applica
tion. 

In the case of the application of another project 
in Mexico, the FINSA industrial wastewateJ" treatment 
project, a public meeting was not held prior to the 

, project being considered for cenification. The project 
{ would exclusively serve the Fl2'SA industrial park, a pri• 
: vate complex: owned by one of Mexico's richest fami

lies. A meeting between the BECC and Tepresenuti,·es 
of industry, government, and academia was to be held 
on September 26, 1995, two days prior to the BECC 
public meeting where"l'certification would be consid-

~ ered.734 BECC's staff prepared a letter for distribution 
to the BECC Board of Directors claiming that at the 
September 26th •~eeting participants widely approved 
of the project. 73:> This letter was prepared in ad\'ance 
of September 26th. The Texas Center for Policy Studies 

' received a copy of the letter on September 20th, six daJs 
before the meeting was supposed to have occurred. 736 
The meeting never actually took place. 

While the FINSA project was not certified a1 the 
September 28th meeting, the lack of public participa
tion in its application process was especially problem· 
atic. Because it benefits pri\'ate interests and not the 
public. FINSA remains a very controversial project and 
it is expected to be reviewed again by the BECC. Fur
thermore, the project could p otentially be funded by 
its wealthy owners, instead of NADBank.737 

Public Concern for Sustainable Develop
ment and Public Participation Criteria 

Voiced at Meeting 

h was expected that public input at the August 31, 1995 public 
meeting to approve BECC's project certmcation criteria would be 
stilled by BECC's procedural rules, as It had at other meetings. 

However, conle~Joos issues, primarily financial feasibility and sus
tainable development criteria, as well as last minute comments by 
the U.S. EPA, forced the decision-making process out of the closed 
door morning session of the meeting, and into the public afternoon 
session. 

Comments on the draft criteria submitted by the U.S. Treasury 
Department attacked a number of key components of the criteria. 
The theme of Treasury's comments was that the dominant criteria 
for BECC/NADBank projects should be cost effectiveness. The 
Treasury document attacked sustainable development criteria, the 
inclusion of environmental and social aspects in the criteria, and 
the community development criteria.: 'While It is imperative that 
the BECC/NAOBank projects themselves be 'environmentally 
friendly," the Treasury document stated, "many of the proposed 
[environmental] priorities ... could significantly Increase project 
costs:738 The comments also stated that H BECC attempted to 
specifically promote ·community economic development, that their 
efforts would be •counter-productive and like~ to decrease the eco
nomic and financial feasibility of the project:739 

The U.S. EPA also submitted comments expressing concerns 
about the criteria. EPA's comments, which were received only three 
days prior to the BECC meeting, attacked the inclusion of "social 
issues· in the BECC criteria, saying it was not fundamental to 
BECC's core mission. EPA also provided recommendations to over
come what EPA viewed as vague and cumbersome aspects of the 
sustainable development criteria and the community partfcipation 
crlteria.740 

These issues, particularly EPA's recently-received comments, 
were debated during the closed session of the BECC meeting and 
could not be resolved, guaranteeing substantial discussion during 
the open session. This public discussion led to the adoption of sus
tainable development criteria that was championed by members of 
the public in attendance. BECC board member Lynda Taylor broke 
from the majority of the board by favoring a system within the crite
ria to rew11rd projects that demonstrated sustainable development 
characteristics beyond the minimum crlterla.7 41 Victor Miramontes 
of NAOBank agreed, saying that a rating system was crucial in 
order for BECC to demonstrate to the NAOBank which projects 
we,e most worthy of runding.742 Supporters of the rating system 
also argued that without the system, project developers would have 
no incentive to go beyond the minimum sustainable development 
requirements. A rating system would reward projects that exceUed 
in the category of sustainable development. Taylor threatened to 
vote no on the criteria without the provision. After Taylor's 

tlOntinutd tom ptfflOUI ,,.,. 

comments, Board Chairman Jorge Bustamante opened the meet• 
ing to comments and a dozen members of the public spoke of their 
desire to prioritized projects based on sustainable development 
and social issues and to have requirements for public input.743 

In the end lhe public input had a positive Impact. The 
Board reached a unanimous decision to "recognize projects that 
incorporate a large number of sustainable development criteria."744 
"It's a victory for the public. The public showed up and spoke out, 
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and_1he board fistened," said Taylor after the meeting.145 

At a November 15, 1995 special public meeting of 
the BECC, seven projects were introduced for revitw. 
A5 of four weeks prior to the meeting, materials on the 
projects were incomplete 746 and could not be obtained 
by members of the public who were unable to go per
sonally to the BECC's Ciudad Juarez office. BECC re
quires that public comments be submitted 15 days prior 
to a meeting.747 A5 well, BECC had not received re
quired-documents from many of the projects, and there
fore~ unable to make those documents available to 
the public. The ability of citizens to make informed com• 
men ts on the projects that were to be considered at the 
November 15th meeting was greatly limited by the ab-
1ence of some of the documents, and the inaccessibility 
of those that had been filed. "We're wondering how we ... 
are going to have time to re\'iew the materials and make 
informed comment," wrote Michael Gregory of Arizona 
Toxics information in an October 16, 1995 letter to 
Roger Frauenfelder, General Manager ofBECc.748 At 
the urging ofBECC board member Lynda Taylor, a spe• 
cial BECC board meeting was held December 2, 1995 
where the BECC Board ad,ised it would only re,iew the 
fous: most prepared project applications at its January 
public meeting.749 

, In order to address the concerns of border ac
thi~ts on notification and public access issues BECC held 
a special meeting\\ith U.S. and Mexican acti,ists as part 
of its No\'ember 15th meetings. In the end, BECC ac
cepted, for the most part, the comments of acthists and 
is incorporating them in to their rules. 750 A formal pro
cedure for prO\iding notification of public meetings, a 

· requiremem that BECC publish regular updates on 
projects that ha\'e applied for certification, and a proce
dure for making documents a\'ailable to the public were 
included among the recommendations.751 

Projects Reviewed for Certification by 
BECC 

At the September 28, 1995 public meeting of the 
BECC, five projects were reviewed for certification for 
NADBank funding. Two of these projects were certified 
ana three were scheduled to be re-reviewed at a later 
date. One project, the Northwest Reclaimed Water Sys
tem Phases I and II for El Paso, Texas, was conditionally 
certified at the special BECC public meeting on No\'em
ber 15, 1995. The following describes the characteris
tics of, and the concerns about, the reviewed projects. 

' 
Wastewater Treatment snd Agricultural 
Re.use for the City of Ensenada, Baja 
California 

Description: Insufficiently treated wastewater has been 
flo\\ing into Ensenada Bay affecting public health and 
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the city's tourism industry. The plant would treat this 
wastewater and the effluent would be used for agricul
tural purposes. 

Estimat~d population l>enefitingfrom•projut: 250,000 
Total cost: SB million; $2 million from private equiry, 

S6 million from federal and state grants. It is unclear 
what J\ADBank's role in the project will be.752 

BECC Board Dtcision: Certified for NADBank financ
ing 

Criticisms: A "Comprehensive Community Participa
tion Plan •· that includes a "local steering committee" and 
a "post<ertification participation plan" had not been 
implemented prior to appro\'al.753 

Water Treatment Plant for the City of 
Brawley, CA 154 

Description: Currently the Brawley water treatment 
plant does not use approved technology as defined by 
the California Department of Health Services (DOHS). 
The future plant will meet the OOHS and is expected 
to meet future requirements that are even more strin
gent. 

Estimaud population benefiting from project: 24,000 
Total cost of project: SI 7.2 million; anticipate $3.85 mil

lion in federal and state grants, $5 million loan from 
State Water Resources, and a $8.34 million loan from 
NADBank. 

BECC board rhcision: Certified for NADBank financ
ing 

Criticisms: A "Comprehensive Community Participa• 
tion Plan" that includes a "local steering committee" and 
a "post-certification participation plan" had not been 
implemented prior to approval.755 

The BECC Certlflcatlo.n Criteria 

Under the final certttication criteria adopted by the BECC, appll• 
cants will have to meet fundamental criteria in eight areas.756 

1. General Project Description 
Applicants must provide lnfonnatlon on the characteristics 
of the project applicants, the project location, environmental 
Issues, project alternatives, project justification, 
transboundary aspects, and project wor1( tasks. 

2. Environmental and Human Health 
Applicants must supply documentation of environmental 
regulatory compliance, confonnance with local and regional 
conservation and development plans, and an environmen
tal assessment. 

3. Technical Feasibility 
Applicants must suppty infonnatlon on project specifications, 
the project's technical process, a quality control program, 
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Recommendations 

There are many lessons to be learned from the two 
years of real life experience with NAFTA and its effect 
on U.S.-Mexico border environmental and health con
ditions. An underlying goal of Public Citizen's series of 
NAFTA monitoring reports is to carefully document 
these effects and made them widely available so that the 
information can guide decisions about how to proceed 
with the future of economic, environmental, and politi
cal relations in North America. 

Along both sides of the U.S.-Mexican border are nu
merous environmental and health experts, citizen ac
thdsts and organizations rich with recommendations of 
how to improve the environmental and health condi
tions of their region. With the stakes as high as their 
families' health and the state of the environment in 
which they pass every day of their lives, carefully devel
oped ideas and public support for border improvements 
have never been absent. Rather, such ideas have been 
too often been ignored - by the politicians and com
panies who pushed NAFTA approval and by local gov
ernments and businesses lusting for investment under 
NAFTA at any environmental or public health cost. 

Absent some government control over the behavior 
of investors and producers who NAITA has increasingly 
brought into the border area and absent the genera
tion of new funds to clean up the new post-NAFIA 
envirnmental mess, much less the massive pre-NAFTA 
problems, there is only one outcome for the environ
ment and health in the border region: further decline. 

Public Citizen has sever-al general recommendations. 

l. No NAITA Expansion 

We must not expand N.AFTA's environmental and health 
problem to South or Central America or the Caribbean Basin. 

NAFTA has already caused additional environmental 
degradation and harm to human health on both sides of 
the U.S. Mexico border. The situation should not be made 
worse by expanding the agreement lo additional countries. 

Under a proposal supported by the Clinton Adminis
tration and some of the same Members of Congress who 
gave us NAFTA. NAITA expansion would not include 
even the weak side agreement on the environment nor 
the border envirnmental institutions. Called the Carib
bean Basin Initiative, this proposal would provide full 
NAFTA market access and tariff reductions treatment 
for 23 Central American and Caribbean nations. The 
CBI proposal would have not reciprocity in the com
mercial area or would not include any of the parallel 
agreements and institutions to NAFfA. 

The Clinton Administration and many of NAFTA's 
original supporters also want to expand NAITA to Sou th 
America. While a declaration to conduct such expan
sion quickly made al the December 1994 Miami Sum
mit of the Americas has run into public and political 
opposition in many countries, some talk continues of 

expanding to Chile in the upcoming year. Republican 
Members of Congress have insisted that such an expan
sion must on t include any of the parallel agreements or 
institutions. However, even if the environmental side 
agreement were to be expanded to Chile, it would be 
irrelevant to the Chilean situation absent significant 
changes, even if it had proved to be highly effective in 
its first two years. This is the case because 90% of Chile's 
exports are in four natural resources sectors, forestry, 
mining, fisheries and agriculture. Natural resources are 
specifically not covered in the NAFTA environmental 
side agreement. Chile does not have a significant manu
facturing sector, which is the limited target of the NAFTA 
environmental side agreement. Thus, the severe natu
ral resource-related environmental problems that are 
now the cause of national debate in Chile would not be 
included in any way. 

2. Objective Measurement of NAFTA's Real Life Effects; 
Withdrawal or Renegotiation if Conditions in North 
America Are Worsening Since NAITA 

We must increase monitoringofNAFTA's real life envi
ronmental and human health effects in all three NAFfA 
countries and take seriously the findings of such moni
toring. The U.S. Congress must provide trigger mecfia,
nisms to force renegotiation or withdrawal ofNAFTA if 
it cannot pass a "do no harm" test. Measurements of 
NAFTA's eJfects must be concrete comparisons of, for 
instance, government data on air and water pollution 
rates, hazardous waste production and management, 
and specific incidence of human disease such as chol
era, tuberculosis, and hepatitis-A occurring in the bor
der area. If the situation after NAITA is worse than be
fore NAFTA was passed, NAFTA should be terminated 
as an experiment that did not work. Conside1ing all of 
the improvements on border environmental and health 
that were promised because of NAFTA, it is a very con
servative measure to merely compare the current situa
tion to the status quo prior to NAFTA. 

On November 17, 1995, the second anniversary of 
the NAFTA vote in the House of Representatives, a bill 
called the "NAFTA Accountability Act," was introduced 
by a bipartisan con tingent of 30 Member of the House 
of Representatives and three Senators that requires ob
jective measures of NAFTA's real performance. The bill 
requires the Administration either to certify that NAFTA 
has performed as promised or to conduct remedial ne
gotiations for the key goals set forth in the agreemen t's 
O\m preamble, including: jobs, wages, environmental 
and health quality and human and labor rights. The 
NAFTA Accountability Act provides for termination of 
Congressional authorization ofNAFTA's implementing 
bill ifNAFTA's real outcomes cannot pass a "do no harm 
test." Termination of such authorization would trigger 
NAFfA's 6 month exit clause. At the en d of 1995, the 
bill had about 65 House cosponsors. 
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3. A Different Type of North American Agreement 

We need to a different type of agrument for tM United 
States, Mexico and Canada. We need a trade agreement 
that protects the North American emironment and its 
residents' health, not intensifies problems in these ar
eas. To accomplish these outcomes, such an agreement 
would need to be more responsive to the needs of all 
citizens that it affects, providing more public access and 
mechanisms for public oversight. The current NAITA 
provides lopsided protection for investment rights, while 
sublimating the North American peoples' environmen
tal, heaJth, democracy and prosperity rights. Many spe
cific proposals developed cooperatively between citizens 
of the three NAFT,\ countries havce been put forward, 
both before NAFTA and since it went into effect Such 
alternatives have been largely ignored. 

4. Helping Those NAFTA Has Hurt 

We need to help those alread)· hurt I,;· NAFTA by : 

a) Providing standing in U.S. courts of citizens of NAFTA 
countries for citize11 suits. Even accepting that the lack of 
action at the NAFTA environmental commission is due 
only to its infancy, the remedies available at the com
mission are too limited. Mexican and Canadian citizens 
must be able to seek personal remedy for personal em1-
ronmentaI and health damage do ne to them by U.S. 
companies given new freedom tofovest and operate in 
their countries by meriL of NAFTA. The same access to 
justice must be available for citizens of each NAFTA 
country in any of the country's courts, as is already pro
vided by the European Union as part of its trade zone 
in regard to a list oflabor an.d human rights. This legal 
reform would be mevited even if NAFTA were not in 
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place, as the very companies who tout the globalization 
of the economy take advantage of it to avoid Jiabilit:y for 
any environmental and health harms they cause. 

b) Transaction Tax on North American Trade. NAFTA's 
supporters brag that the agreement has increased the 
volume of trade between the United Stales, Mexico and 
Canada. At the same time, wages in all three countries 
are declining, and the United States and Mexico have 
both documented significant NAITA-relatedjob loss in 
the past two years. While the increased volume of trade 
has not led to greater prosperity for most people in 
N01:th America, it certainly has led to more environmen
tal wear and tear for our region. Meanwhile, the Mexi
can econ omy is in depression; the U.S. Congress is cut
ting government environmental and health funding; 
and the pre--NAITA costs of environmental clean up and 
infrastructure are greater than the best estimates of what 
the NAFTA-related institution could generate even ab
sent these new developments. It is clear an additional 
source of funding is needed. Thus, we revisit a meritori
ous proposal put forth by several governmental and 
nongovernmental analysts at the time of the 1993 
NAFTA debate, a transaction tax on all NAITA u·ac;ie. 

c) E11vil'onmentnl and Health Grant Prog;ram for Poorest 
Border Comm11:nities Some of the revenue generated by 
the transaction tax must go into grants and no interest 
long term loans to make it possible for the poorest bor
der communities on both sides of the border to afford 
sanitation and clean drinking water systems. Even if the 
current NAFTAinstitutions miraculously spring into con
structive action in the near future, the communities most 
in need are limited from access to these resources by the 
market imperatives of the NADBank and the BECC. 




