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Re: May 2007 Preamble Change Fails to Resolve Concerns with FTA Investment Rules

NAFTA-style trade deals contain investment rules that allow corporations to bypass national
legal systems and launch attacks on governments in international tribunals. The basis for these
attacks can be as simple as institution of a new environmental policy that affects the
corporation’s expected future profits. Judges for these so-called “investor-state” cases are
selected in part by the corporation, and the trade-pact rules are tailored to corporate demands.
Often the mere threat of one of these investor-state awards can cast a chill on public-interest
regulation.2 All told, more than $350 million has been paid to date in these cases. Moreover,
there are over $9.1 billion in claims in the 13 investor-state cases outstanding under NAFTA-
style deals, relating to environmental, public health, and transportation policy.” An additional
$483 million has been awarded under U.S. Bilateral Investment Treaties (BITs), which contain
similar investment rules. Billions of dollars are also pending in BIT cases now underway.

The Panama, Colombia and Korea “free trade agreements” (FTA) may be considered by
Congress in the near future. These pacts constain investment rules that are almost identical to
those in NAFTA, except where they are worse.” There was one investment-related addition made
to the preambles of these FT As as part of a May 10, 2007 deal with the Bush administration. It
stated that the parties: “AGREE that foreign investors are not hereby accorded greater
substantive rights with respect to investment protections than domestic investors under domestic
law where, as in the United States, protections of investor rights under domestic law equal or
exceed those set forth in this Agreement...."”

Some have suggested that this provision goes all or most of the way towards resolving the
concerns with these provisions. This is not the case. There is no certainty as to the legal meaning
of the May 2007 preambular provision, as has been noted in the American Journal of
International Law.® This memo examines six different approaches to preambular language,
including the four that have been taken by the tribunals under the 45 final awards issued under
U.S. FTAs and BITs,7 and finds the May 2007 preambular modification fails to address the main
concerns raised by scholars and members of Congress with regard to the investment provisions.
Indeed, there is scant historical support for the notion that pro-public interest provisions of
preambles are protective of regulatory prerogatives: nearly 90 percent of the time, tribunals have
given them no weight at all. Deeper changes will be required to the investment provisions of the
proposed FTAs with Korea, Panama and Colombia, as well as a Trans-Pacific FTA (which
includes Peru, the U.S. and eight other countries) now under negotiation.




APPROACHES TAKEN BY PANELS TOWARDS PREAMBULAR PROVISIONS
Approach 1: Ignore the preamble

In 60 percent of the finalized awards (27 out of 45), arbitral panels simply ignored the
preambular provisions, not citing it at all.®

Approach 2: Only pay attention to “pro-investor” preambular clauses

Preambular provisions are a grab bag of clauses, a majority of which can be read as “pro-
investor” or “pro-investment” rather than “pro-public interest” or “pro-environment.” There
were nine awards where only the pro-investor preambular provisions were analyzed.'® Taken
together, in 80 percent of awards either ignored preambular provisions (under Approach 1), or
only selectively paid attention to a preamble’s pro-investor clauses (Approach 2).

Not surprisingly, investors have encouraged arbitral tribunals to look selectively at the “pro-
investor” clauses in FTAs and BITs’ preambles. And tribunals often used the “pro-investor”
preambular provisions to support an expansive reading of the FTA/BIT obligation to provide
“fair and equitable treatment” (FET) — an interpretation that scholars have criticized as going
beyond the actual practice of states.'' The FET-related pro-investor preambular provision that
has been consulted extensively by panels reads: “Agreeing that fair and equitable treatment of
investment is desirable in order to maintain a stable framework for investment and maximum
effective utilization of economic resources...”

In the 2006 Azurix v. Argentina case brought under the U.S.-Argentina BIT, Azurix cited this
preambular provision, and argued that, with regard to the content of the FET standard... “[a]ny
uncertainties should be interpreted in favor of the investor given the objectives of the BIT as
expressed in its preamble.”' The tribunal sided with the investor in this reading of the preamble,
and found a FET violation."

Approach 3: The preamble has little to no independent weight

An additional four awards found that preambular clauses had little to no independent weight.14
Taken together, nearly 90 percent of decisions ignored the preamble (Approach 1), selectively
paid attention only to pro-investor clauses (Approach 2), or found that preambular provisions had
little to no independent weight (Approach 3).

For instance, the NAFTA panel in ADF Group vs. the United States noted that the Preamble can
be helpful, but it should “not to be regarded as overriding and superseding” the actual agreement
text."” The 2008 tribunal that decided Continental Casualty Company v. Argentina under the
U.S.-Argentina BIT found that preambular language is “not a legal obligation in itself for the
Contracting Parties, nor can it be properly defined as an object of the Treaty.” The tribunal
argued that giving even pro-investor provisions much weight “would be contrary to an effective
interpretation of the Treaty.”'°



U.S. State Department a Leading Skeptic of Preambular Language

Interestingly, this third approach appears to be that favored by the U.S. government. In the
NAFTA arbitral tribunal in the Canadian Cattlemen for Fair Trade vs. the United States,17 the
U.S. State Department lawyers argued that: “[a]lthough the preamble ... may inform the
construction of provisions in NAFTA Chapter Eleven [i.e. the investment chapter], they are not
capable of transforming the nature of those obligations, or of imposing independent ones on
treaty signatories.”'®

In September 2007, in the Glamis v. U.S. award, the U.S. State Department noted the pernicious
influence of preambular language in claimants’ arguments under various past BIT and FTA
cases, arguing that: “We do not believe that the standard that’s articulated in those cases is
reflective or has been shown to be reflective of the minimum standard of treatment under
customary international law. Many of those Tribunals explicitly state that they are not tying the
standard to that. And when they have gleaned the standard, as far as we can tell, many of them
have looked at language from the preamble and have basically elevated that into a standard
without examining State pralctice.”19

In December 2008, in the Grand River v. U.S. case, the U.S. State Department stated: “the key to
interpreting the provisions of the NAFTA must be the text itself, as informed by the treaty’s
context, object, and purpose, only to the extent those additional sources are relevant to, and
consonant with, the substantive provision at issue. This approach is grounded in the well-
accepted principle that general objectives can shed light on treaty provisions, but cannot impose
independent obligations on treaty signatories” [italics added].”

If the United States attempted to invoke the new May 2007 preambular clause as part of its
defense in a future arbitral proceeding, the claimant and tribunal would likely cite these
State Department arguments to invalidate the defense. Additionally, they could note that
these arguments were made after the addition of the May 2007 preambular language, showing
that the arguments reflected a current position of the U.S. government.

(It is of note that the U.S. does not appear to be alone in this interpretation of a limited import for
the preamble. The Canadian government’s submission in the Thunderbird Gaming v. Mexico
case brought under NAFTA confirmed that “[w]hile the preamble may contain useful hints as to
the object and purpose, it is not the end of the inquiry. An obligation itself provides a strong
indication of its object and purpose.”*' The OECD has also noted that pro-environment
preambular clauses often appear alongside pro-investor clauses, observed that preambles “stop
short of defining a hierarchy between the objectives,” that they “do not establish rights and
obligations between the parties,” and that therefore “the role of environmental language in the
preamble is different from the role of provisions in the body of the treaty.”**)




Approach 4: Pro-public interest provisions must be balanced against, and possibly watered
down by, pro-investor provisions

Of the five remaining cases, all found that pro-“public interest” preambular provisions had to be
weighed against (and possibly watered down by) pro-investor provisions.23

Trade flows > environment. In the S.D. Myers v. Canada case brought under NAFTA, the
award mentions two “commercial” and one “environmental” provision of the preamble in
passing,24 and suggests that the cumulative result of these provisions in the context of the U.S.-
Canada agreements is that the least trade-restrictive environmental policies should be followed.
Specifically, “where a state can achieve its chosen level of environmental protection through a
variety of equally effective and reasonable means, it is obliged to adopt the alternative that is
most consistent with open trade.” The preamble was not interpreted as forgiving national
treatment or FET violations.”

Investment > international cooperation. In the F-W Qil Interests v. Trinidad & Tobago case
brought under the U.S.-Trinidad BIT, the panel mentioned a pro-investor preambular provision,
as well as a preambular provision on “economic cooperation.” The panel suggested that the two
should be balanced against one another, although it emphasized the pro-investor provision as
support for the notion that “[t]he BIT, in other words, was conceived as having not just a
protective role, but a dynamic one in encouraging and stimulating future investment.”*

No clear weights to be given to different clauses in preamble. In the Grand River v. U.S. case,
the Canadian tobacco businessmen that were challenging the U.S. tobacco settlement cited the
FET-related preambular provisions as support for their argument for a broad reading of their
rights: “if a tribunal is presented with two equally plausible meanings it should choose the one
most in accord with the objectives of promoting investment and competitive opportunity.” The
tribunal noted these arguments and responded that “NAFTA involves a balance of rights and
obligations, and does not point unequivocally in a single direction. While NAFTA’s preamble
speaks of promoting investment, it also affirms the need to preserve the NAFTA Parties’
“flexibility to safeguard the public welfare.”””*” While it is positive that the tribunal did not adopt
the more extreme reading urged by the claimants in this case, the award’s conclusions indicate
that tribunals are at a loss of how much weight to accord to any preambular provision.

Pro-investor view of economic development. The November 2006 Patrick Mitchell v. Congo
annulment award cited the pro-investor preambular provision in the U.S.-Congo BIT “that
agreement upon the treatment to be accorded such investment will stimulate the flow of private
capital and the economic development of both Parties.” The panel went on to say that, “ICSID
tribunals do not have to evaluate the real contribution of the [investment] operation in question
[to the economic development of the country]. It suffices for the operation to contribute in one
way or another to the economic development of the host State, and this concept of economic
development is, in any event, extremely broad but also variable depending on the case.”® In
other words, BIT protections may or may not measurably contribute to economic development,
but they must be honored as a contractual restraint on state policy space.



The awards in the Lemire v. Ukraine dispute under the U.S.-Ukraine BIT represent perhaps the
most tortured attempt to give weight to preambular provisions. In the 2010 Decision on
Jurisdiction and Liability, the tribunalists first stated that “the Preamble emphasizes the
promotion of investments of nationals of one party in the territory of the other, without any
reference to the origin of the funds invested” as support for the notion that a U.S. investor could
invest funds that did not necessarily come from the U.S. (paragraph 57). Second, the tribunalists
cited the preambular provision “that fair and equitable treatment is desirable in order to maintain
a stable framework for investment” as support for a broad FET reading. Specifically, the
tribunalists concluded that an investor could have “legitimate expectations” that a newly
capitalist country in the process of privatizing its radio sector would go on to grant a given
foreign investor all the licenses they would need to be very successful, and that failure to do so
could constitute a FET violation (paragraphs 264-266). Third, the tribunalists state:

“The object and purpose of the BIT — the third interpretive criterion — is defined in its Preamble: the parties
‘desir[e] to promote greater economic cooperation between them, with respect to investment by nationals
and companies of one Party in the territory of the other Party’ and recognize that the BIT ‘will stimulate
the flow of private capital and the economic development of the Parties’. The main purpose of the BIT is
thus the stimulation of foreign investment and of the accompanying flow of capital. But this main
purpose is not sought in the abstract; it is inserted in a wider context, the economic development for both
signatory countries. Economic development is an objective which must benefit all, primarily national
citizens and national companies, and secondarily foreign investors. Thus, the object and purpose of the
Treaty is not to protect foreign investments per se, but as an aid to the development of the domestic
economy. And local development requires that the preferential treatment of foreigners be balanced against
the legitimate right of Ukraine to pass legislation and adopt measures for the protection of what as a
sovereign it perceives to be its public interest.” (bolded emphasis mine, paragraphs 272-273)

While on first read, much of this passage seems laudable from a public interest perspective, upon
closer inspection it does not deviate significantly from the pro-investor bias of past readings of
preambular provisions. First, it continues to assign primary weight — as indicated by the words
“the main purpose” — to the pro-investor provisions of the preamble. Second, and without
appearing to consult any theory of economic development, the tribunalists suggest that economic
development will be accomplished through the protection of foreign investments. In other words,
even though the BIT’s purpose is not to protect foreign investments “per se,” offering FET
protection to foreign investments (even if domestic investments do not receive FET protection) is
the instrument by which economic development will be attained. The tribunal failed to elaborate
on this sweeping statement. This is of special concern, since it is not immediately obvious how
granting radio licenses to a particular foreign investor contributes appreciably to economic
development, irrespective of the theory of development consulted.

Fourth, the tribunalists cite in passing a preambular provision on “economic cooperation” in a
section where the Decision discusses Ukrainian music content (paragraph 510). While the
tribunalists’ discussion at this point is not particularly objectionable, it is nonetheless unclear
what weight is being applied to the preamble.29

The Lemire v. Ukraine proceedings went on to become very contentious. Only two of the three
tribunalists signed onto the final award, which found in favor of the U.S. investor, awarding him
70 times the value of his investment, or over $8.7 million, based on an assumption that Lemire
could have built out his radio empire to encompass 14 additional channels nationwide if only his



treatment from regulators had been different. While the initial Decision on Jurisdiction on
Liability had been somewhat more nuanced in its consideration of the preambular provisions, the
final Award referred only to pro-investor provisions of the preamble as support for the notion
that “Mr. Lemire had the legitimate expectation that Gala, which at the time was only a local
station in Kyiv, would be allowed to expand on its own merits, in parallel with the growth of the
private radio industry in Ukraine” (paragraph 69).

The third tribunalist, Jiirgen Voss, wrote a scathing 157-page dissent, saying that the majority
awarded “highly speculative, even exotic, profits” (paragraph 538). As Voss noted,

“In market economies, unequal legal protection moreover tends to distort competition. Fair and effective
competition requires the same framework conditions for all business operators competing in the same
economy. This necessity militates against different levels of legal protection, depending on the nationality
of business owners. This aspect is gaining importance with the rapid globalization of capital movements,
with increasing foreign ownership of domestic corporate citizens as a result. These complexities in my
view require self-restraint of tribunals in extending the FET standard to the treatment of businesses
operating in the host country as its ‘corporate citizens’ but owned by foreign investors. This issue is
especially sensitive where BIT protection tends to strengthen benefiting foreign investors in their
competition with domestically-owned companies and thus may lead to ‘reverse discrimination’ of the
latter.” (paragraph 69)

Voss attacked the majority’s reading of the preamble in several places. In paragraph 110, he
writes, “the Majority [in its Decision on Jurisdiction and Liability] associates the FET standard
with ‘the main purpose of the BIT” as stated in the latter’s Preamble, i.e., ‘the stimulation of
foreign investment....”. It thus implies that the standard be delineated in light of this overriding
investor-friendly objective.” In paragraphs 133 and 136, Voss cites this expansive interpretation
as particularly problematic in the radio sector. He notes that tribunals should be very deferential
in granting high dollar value awards based on failed tenders for radiowave frequencies, since this
— as he states in paragraph 394 — “opens the floodgate of claims from frustrated tender applicants
potentially accumulating to liability avalanches’ for the States concerned.”’

Both the majority and Voss noted that FET rules can grant foreign investors greater rights than
their domestic counterparts (Award, paragraph 56; Dissent, paragraph 121). In any case, the fact
that Voss dissented matters little, since a “win” only requires two arbitrators to rule in favor of
the investor. In investor-state cases, the investor picks one arbitrator, the respondent government
picks a second, and the two sides agree on a third to preside. In other words, an investor can win
on the basis of supportive rulings from two arbitrators it had a hand in picking.

In sum, the conflicting goals of the preamble led the majority to engage in an ad hoc balancing
exercise where (as lawyers schooled in investment issues rather than development) they simply
gave more weight to investor rights. This is a likely outcome for investment disputes under the
May 2007 preamble as well, since it does not prescribe the weights to be assigned the different
preambular provisions, nor how conflicts between preambular and core text provisions should be
resolved. Such weights are necessary, given some of the structural bias in international
investment arbitration towards expansive readings of investor rights.3 2



Approach 5: Pro-investor outnumber pro-public provisions, and are thus dominant

While the previous four approaches encompass all those used by tribunals in all publicly
available, final awards under U.S. FTAs or BITs, still other arguments have been advanced by
claimants, respondents and outside parties. In the Methanex v. U.S. award, an amicus brief filed
by environmental groups and a submission by Canada raised the pro-environment provisions of
the NAFTA preamble as support for the U.S. right to regulate environmental matters.”> The
claimant Methanex responded viciously to this line of argument, noting that preambular
language is merely hortatory, that pro-investor preambular provisions outnumbered pro-
environment provisions in any case, and noting that no environmental language even made it into
the “Objectives” section of NAFTA.** (We group this case under Approach 1, since the panel did
not address these arguments.)

Approach 6: Attempt to apply great weight to the May 2007 preambular language could cause
breakdown in treaty interpretation

Imagine a panel were predisposed to give great weight to the May 2007 preambular provision.
The argument in favor of preambular language having some meaning as “context” in interpreting
an FTA or BIT is derived from Articles 31 and 32 of the Vienna Convention on the Law of
Treaties (VCLT), which state:

“Article 31: General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty
and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32: Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the
application of article 31, or to determine the meaning when the interpretation according to article 31: (a)
leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or
unreasonable.””

VCLT Articles 31 and 32 lay out a hierarchy of the elements to be consulted in interpretation: 1)
text (i.e. ordinary meaning of words); 2) context; 3) objects and purpose; 4) subsequent
agreement and practice; and 5) supplementary means of interpretation. An interpreter moves
farther out along this hierarchy until they find a clear and reasonable meaning.*®



Meanwhile, Article 27 of the Vienna Convention states that “[a] party may not invoke the
provisions of its own internal law as justification for its failure to perform a treaty.””’ This
Article 27 language has been cited in many awards.”®

How would our imagined panel attempt to give weight the May 2007 preambular language?
Imagine that a Korea-incorporated firm challenged a U.S. public interest regulation under the
U.S.-Korea FTA (which includes the May 2007 preambular language). The claim is that a
Connecticut land use restriction affecting the Korean investor’s investment diminished the value
of the investment 60 percent, but did not seize or transfer the assets to the state. The investor
cites this as an indirect expropriation or regulatory taking — a claim that would not be
compensable under U.S. law. The U.S. might choose to invoke the May 2007 preambular
language as part of the context (as is permissible following from VCLT Article 31) for its
defense that the Korean investor should have no greater rights in the U.S. than U.S. investors. If
the tribunal were to attempt to incorporate the May 2007 language into its deliberations, it would
immediately run into a VCLT Article 27 problem — that U.S. laws can provide no excuse for
failing to live up to FTA obligations. Indeed, the claimant or tribunal might refer to the U.S.
State Department’s argument in the Grand River case that preambles can only be given weight if
they are “consonant” with the underlying FTA obligation to not indirectly expropriate. Where the
preamble is not “consonant” with the FTA obligation, the former cannot “transform” the nature
of the obligation or impose “independent” obligations, as the U.S. argued in the Cattlemen case.

In other words, the May 2007 language puts a tribunal in the untenable position of only having
authority to consult the preambular language due to Article 31 of the Vienna Convention, while
another article of the Vienna Convention — Article 27 — prevents the tribunal from consulting
domestic legal standards as a basis for letting the U.S. “off the hook.”

ANALYSIS

Even advocates for the May 2007 preambular language seem hesitant to argue that it will be
binding. As one of the architects of the language stated: “This language may be crucial to
tribunals interpreting the text of the investment chapter in some cases” [italics added]. He went
on to say:

“Suppose a tribunal is considering two possible interpretations of a provision in the investment chapter of
an FTA. One interpretation would provide a foreign investor under the trade agreement with greater rights
than the rights of investors under U.S. law, and the other interpretation would provide the investor under
the agreement with the same rights, or lesser rights. This language in the Preamble would preclude the
tribunal from adopting the first interpretation. It would also preserve policy discretion not only for the U.S.
Government, but also for the governments of our trading partners as well.”*

There is no tribunal award that has considered two equally plausible interpretations of a
country’s obligations under a BIT or FTA, and then cited the preamble as an interpretive “tie
breaker,” so the argument above is admittedly speculative in nature. But the preamble cannot
“preclude” the tribunal from adopting an interpretation or “preserve policy space,” since — as the
U.S. noted in the Grand River and Cattlemen cases — the preamble does not carry independent
weight or establish separate obligations.



Moreover, the May 2007 language itself is highly confusing, saying that the parties “AGREE
that foreign investors are not hereby accorded greater substantive rights with respect to
investment protections than domestic investors under domestic law where, as in the United
States, protections of investor rights under domestic law equal or exceed those set forth in this
Agreement...” Several aspects of this language are noteworthy:

1. Possibility of greater rights. While alleging (without support) that, “in the United States,”
the “protections of investor rights under domestic law equal or exceed” the FTA standard, the
preambular language suggests that the FTA standard may trump domestic law if “the
protections of investor rights under domestic law” do not equal or exceed the FTA standard.

2. No mention of greater procedural rights. While mentioning “greater substantive rights,”
the preamble does not foreclose the possibility of the FTA providing greater procedural
rights for foreign investors — even in instances where domestic law equals or exceeds the
FTA standard of protection. Greater procedural rights can occur when foreign investors have
the option of resolving a claim either in domestic courts or by international arbitration.*’

3. Ambiguous interconnection between terms. It is unclear how different parts of the
preambular language fit together. What is the relationship between the words before and after
the word “where”? What is the relationship between the phrases “substantive rights,”
“investment protections” and “protections of investor rights”? FTAs often distinguish
between protections for “investors” and protections for “investments.” For instance, the Peru
FTA investment chapter’s provisions on FET* and exproprialtion42 refer only to
“investments,” while the national treatment provision refers to both “investments” and
“investors.”* Indeed, practically every clause in the investment chapter can be scrutinized as
to whether it applies to “investments,” “investors” or both. As a formal interpretive matter, it
would be possible to read the words of the preamble after the word “where” as distinguishing
two baseline scenarios: one (explicitly mentioned) where protections for investors in
domestic law are equal or greater to the FTA standard; and a second (only deducible by
inference) where protections for investments are greater in the FTA. The preamble, as
currently worded, states that “substantive rights with respect to investment protections” are
not greater under the FTA in the first baseline scenario. But that does not preclude the
possibility that the FTA would provide “greater substantive rights with respect to investment
protections” under the second baseline scenario.

Moreover, as a simple matter of fact, the claim that “investors are not hereby [in the FTA]
accorded greater substantive rights with respect to investment protections than domestic
investors under domestic law” is not true. U.S. law would not typically allow for the types of
regulatorzt takings claims regularly made under FTAs and BITs, nor would the law of our trading
partners.

Assume that a Korean investor bought shares in Citigroup’s securities trading arm following
passage of the 1999 Gramm-Leach-Bliley Act, which did away with the Glass-Steagall firewall
between commercial and investment banks. Say legislation in 2013 partially reinstated the Glass-
Steagall firewall, and the value of Citigroup’s trading operations dropped 70 percent, resulting in
a loss of value of the Korean investor’s shares. Under U.S. law, the Korean investor would suffer
a loss, and that would be the end of the story. There would be no basis for a takings claim under
the Constitution’s Fifth Amendment, since the government had not claimed ownership of and/or



physically invaded the Korean’s shares. A reasonable lawyer would advise against a takings
claim of any kind for fear it could be seen as frivolous, since the investment retained more than
5-10 percent of its value,* and since judges would be likely to defer to the legislature as to the
wisdom of instituting Glass-Steagall in 1933, repealing it in 1999, and partially reinstituting it in
2013.* Moreover, the courts may be likely to see this as political question best resolved between
the executive and legislative branches.

Under the U.S.-Korea FTA, however, the investor could launch an investor-state claim against
the United States, arguing that his shares constituted an “investment,” the value of which was
“substantially” reduced by the new 2013 rules. The claimant could argue that the policy
“indirectly expropriated” his investment in violation of his “legitimate, investment-backed
expectations” when he made the investment in 1999.*” Investor-state tribunals have second-
guessed elected governments in similar manners, and allowed compensation for expropriation
claims that do not destroy the value of the investment.*® In this hypothetical situation, how is a
tribunal to interpret the preambular language? Clearly, the FTA substantive “protections of
investor rights” exceed “those set forth” in U.S. law. But this contradicts the assertion in the
preamble that U.S. law equals or exceeds FTA protections.

Moreover, as the tribunal in the S.D. Myers award noted, the Vienna Convention “also contains,
in Article 27, a general principle that ...A party may not invoke the provisions of its own internal
law as justification for its failure to perform a treaty.”49 When the “text” puzzles, “context” can
help resolve the ambiguity as a secondary methodology. But what happens when the “context”
itself puzzles, as is undoubtedly the case with the May 2007 preambular language? The tribunal
is under no obligation to solve this secondary puzzle, and indeed may find it counterproductive
to do so, particularly when the preambular text appears to be geared towards giving the United
States a justification to invoke its “own internal laws” as a reason to not comply with FTA
textual obligations. In a legal battle to determine whether the Vienna Convention Article 31’s
soft “permission given to consult preambles when helpful” approach should trump the Vienna
Convention Article 27’s hard prohibition on “internal-law-as-excuse,” it is not difficult to
imagine which would come out on top. A tribunal would be likely to agree with the conclusions
of scholars (see below), and decline recourse to the preambular language.

Finally, when tribunals want to determine how protective of government prerogative the parties
intended to be, they often look at provisions contemporaneously negotiated — often in other
treaties with other governments.50 In the case of the Korea FTA, a tribunal would not even have
to go to another pact with other countries. They would simply compare the hortatory preambular
investment language with the strong essential security language in the same pact, and conclude
that policymakers did not expect as much deference to legislatures in the example of the conflict
with domestic legal standards suggested by the prealmble.51 As NAFTA arbitrator and Associate
Director of the National Law Center for Inter-American Free Trade David Gantz has argued, the
preambular language is “considerably less troublesome” than the broader reforms in investment
language that had been pledged earlier in 2007, and, at most, “the language might give the
arbitrators more pause” before passing a judgment. Contrast this with Gantz’s take on the
essential security language: “the tribunal has no discretion to second-guess the party invoking
the national security exception” [italics added].”® If arbitrators were to follow their fellow
arbitrator Gantz, they would note that the preambular language is weak compared to what could

10



have been imposed (such as through the essential security exception). Therefore, negotiators
must have wished the preambular language to be relatively weak.

Preamble Puzzle in Action

The NAFTA panel in the U.S.-Mexico Cross-Border Trucking Dispute brought by the Mexican
government against the U.S. government included Dr. Gantz. It concluded: “Finally, in light of
the fact that both Parties have made references to their national legislation on land transportation,
the Panel deems it appropriate to refer to Article 27 of the Vienna Convention, which states that
‘A party may not invoke the provisions of its internal law as justification for its failure to
perform a treaty.” This provision directs the Panel not to examine national laws but the
applicable international law. Thus, neither the internal law of the United States nor the Mexican
law should be utilized for the interpretation of NAFTA. To do so would be to apply an
inappropriate legal framework... Finally, the Panel concludes that language in the Preamble of
NAFTA, which states that the Parties ‘resolve to . . . preserve their flexibility to safeguard the
public welfare’ cannot be relied upon by the United States as an independent basis for failing to
comply with its obligations under the various provisions found in the NAFTA text and Annex L.
Under Article 31 of the Vienna Convention, as mentioned earlier, the preamble is part of the
‘context’ to be considered in interpreting the treaty. However, there is no suggestion in NAFTA
that the preambular language was intended to override the textual obligations. Rather, the
language used in the Preamble — ‘resolve’ rather than ‘agree to,’ ‘shall,” or ‘must’—indicate
that the Preamble is aspirational and hortatory. The Panel also notes that in the Preamble, the
Parties have also ‘resolved to . . . create an expanded and secure market for the goods and
services produced in their territories. . .” which is consistent with the obligations placed upon the
United States by Articles 1202 and 1203, and under Annex | P [italics added]

This tribunal ruling generally reinforces the previous approaches noted in this memo: that
preambular language is hortatory, and that domestic law cannot be invoked as a justification to
not live up to treaty obligations. Moreover, as the last italicized passage states, preambular
provisions might have more meaning (in the view of this particular tribunal) if they used the
phrase “agree to.” The May 2007 language simply reads “agree.” A tribunal would likely see the
absence of the word “to” as indicating an absence of a concrete undertaking or enforceable
provision.

CONCLUSION

Future U.S. trade and investment agreements must go beyond the May 2007 language on
investor rights. In particular, the investor-state system should be eliminated, and the actual text
of the investment chapter must be changed. Specifically, the FET and indirect expropriation
provisions must be altered so that claims must comply with the “no greater rights” principle;
policies to prevent and mitigate financial crises must be allowed; a general exception for
environmental and labor protections (from the investment and other chapters) must be instituted;
and the loopholes that allow corporations to engage in shell games to launch investor-state cases
must be eliminated.”
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As this brief survey shows, there is scant historical support for the notion that pro-public interest
provisions of preambles are protective of regulatory prerogatives: nearly 90 percent of the time,
tribunals have given them no weight at all. In the remaining cases, tribunals engaged in an ad hoc
“balancing test” that gave the pro-corporate preambular provisions the most weight. In the
unlikely situation that the May 2007 preambular language would be given any weight in a future
investor-state case, a claimant or tribunal would be able to point to various U.S. State
Department comments giving preambular provisions little to no weight.

Moreover, the language may create more interpretative problems that it solves: preambles only
have weight because of Article 31 of the Vienna Convention. However, Article 27 of the same
treaty states that internal laws cannot be an excuse for complying with the terms of the
agreement. The preamble, which relies on a reference to domestic law, would force a tribunal to
come to an internally contradictory result. For this reason, tribunals will be unlikely to consult
the new preambular language, and will simply apply the anti-public interest core provisions of
the pending FTAs with Panama, Colombia and Korea.
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