
 

 

May 6, 2016 

 

 

Ms. Brinda Westbrook-Sedgwick 

Commission Secretary 

Public Service Commission of the District of Columbia  

1325 G Street, NW, Suite 800 

Washington, DC 20005 

 

Re: DC SUN and Public Citizen’s Motion to Reply to the Joint Applicants’ 

Response 

in Formal Case No. 1119, In the Matter of the Joint Application of Exelon Corporation, 

Pepco Holdings, Inc., Potomac Electric Power Company, Exelon Energy Delivery 

Company, LLC and New Special Purpose Entity, LLC 

 

 

Dear Ms. Westbrook-Sedgwick: 

 

Enclosed please find an original and fifteen (15) copies of DC SUN and Public Citizen’s Motion 

to Reply to the Joint Applicants’ Response. 

 

Please call me at (202) 454-5132 if you have any questions. 

 

 

Sincerely, 

 

 

 

 

David J. Arkush 

Public Citizen 

215 Pennsylvania Ave, SE 

Washington, DC 20003 

darkush@citizen.org 

 

 

 

 

 

 

 

 

cc: all parties of record 



 

BEFORE THE 

PUBLIC SERVICE COMMISSION 

OF THE DISTRICT OF COLUMBIA 

IN THE MATTER OF THE MERGER 
OF EXELON CORPORATION, 
PEPCO HOLDINGS, INC., POTOMAC 
ELECTRIC POWER COMPANY, 
EXELON ENERGY DELIVERY 
COMPANY, LLC AND NEW SPECIAL 
PURPOSE ENTITY LLC 

Formal Case No. 1119 

 

DC SUN AND PUBLIC CITIZEN’S 

MOTION TO REPLY 

TO THE JOINT APPLICANTS’ RESPONSE 

 

DC Solar Neighborhoods United (“DC SUN”) and Public Citizen, Inc., respectfully move 

for leave to file this reply to the Joint Applicants’ response to DC SUN and Public Citizen’s 

Application for Reconsideration. This reply is limited exclusively to an issue that DC SUN and 

Public Citizen’s application did not address, which the Joint Applicants raised in their response: 

waiver of issues raised in the Application for Reconsideration. 

Argument 

DC SUN and Public Citizen have not waived any of the issues presented in their 

Application for Reconsideration, even if the Commission were to apply the legal standard that 

the Joint Applicants urge. But the Joint Applicants’ view of the standard is deeply flawed—

indeed, nearly the opposite of the law—and we address it here to safeguard against the 

Commission’s endorsing it in whole or part. After discussing the proper standard and the flaws in 

the Joint Applicants’ view, this Reply demonstrates that DC SUN and Public Citizen have not 

forfeited any issue in their Application for Reconsideration under the law of issue preservation, 

nor even under the erroneous, heightened standard Joint Applicants advocate. 
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Under their own standard, the Joint Applicants have forfeited any argument that Public 

Citizen waived issues discussed in the Application for Reconsideration. None of their waiver 

arguments has any application to Public Citizen save one, which they failed to raise for five 

months before finally asserting it in their response to the Application for Reconsideration. The 

Joint Applicants also concede that DC SUN preserved the procedural challenges that parties 

could have been raised before the Commission issued Order No. 18148. Moreover, other parties 

timely pressed the issues even more specifically and thoroughly than DC SUN, and the law 

permits DC SUN, Public Citizen, or anyone else to pursue issues properly raised in the first 

instance by other parties. Any remaining issues in the Application for Reconsideration arise only 

from Order No. 18148 and therefore cannot possibly have been waived. 

Finally, the Joint Applicants do not even attempt to make the most basic showings 

required to justify a finding of waiver—including that the purported delay deprived the 

Commission of the opportunity to consider the disputed issues and correct its alleged errors. In 

fact, the Joint Applicants urge the opposite: They are asking the Commission to forgo the 

opportunity to reconsider and correct alleged mistakes. The Commission should reject their 

approach as having no basis in law, fact, or policy. 

I. The Joint Applicants’ waiver standard has no basis in the law. 

Waiver principles are, foremost, pragmatic and flexible.
1
 They exist primarily to ensure 

that an agency has an opportunity to address an issue and to consider relevant evidence in time to 

correct its mistakes.
2
 They are also intended to aid judicial review, which “might be hindered by 

the failure of the litigant to allow the agency to make a factual record, exercise its discretion, or 

                                                 
1
 Waiver is also known as “issue exhaustion” or “forfeiture.” See Advocates for Highway & Auto Safety v. 

Federal Motor Carrier Safety Admin., 429 F.3d 1136, 1149–50 (D.C. Cir. 2005). 
2
 D.C. Hous. Auth. v. D.C. Office of Human Rights, 881 A.2d 600, 611 (D.C. 2005) (citing District of 

Columbia Gen. Hosp. v. District of Columbia Office of Employee Appeals, 548 A.2d 70, 74 (D.C.1988)). 
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apply its expertise.”
3
 Where an agency had the opportunity to address an issue and did so, a court 

will not find the issue waived,
4
 because the judicial role is to consider whether an agency 

decision is arbitrary and capricious for want of reasoned decision making, and if an agency has 

made a decision, the court can perform its role.
5
 For related reasons, a court is less likely to find 

an issue waived if it does not involve the development of a factual record, the application of 

agency expertise, or the exercise of administrative discretion.
6
 In these instances, the agency has 

no special role to play that a court cannot fulfill. Furthermore, parties need only raise a general 

issue or claim to preserve it, not particular arguments; they may raise additional arguments later, 

so long as the new arguments support an issue or claim that was adequately presented.
7
 Because 

the key question is whether the agency had an opportunity to address an issue, a court also will 

not fuss over which party raises it.
8
 One party can take up an issue that a different party timely 

raised.
9
 Finally, underscoring the flexibility and pragmatism of these principles, waiver is a 

                                                 
3
 Id. (citing R.R. Yardmasters of Am. v. Harris, 721 F.2d 1332, 1338 (1983)). 

4
 See, e.g., Love v. District of Columbia Office of Employee Appeals, 90 A.3d 412, 424 (D.C. 2015). 

5
 Advocates for Highway & Auto Safety., 429 F.3d at 1150. 

6
 R.R. Yardmasters of Am., 721 F.2d at 1338–39. 

7
 See, e.g., Yee v. City of Escondido, Cal., 503 U.S. 519, 534–35 (1992) (“Once a federal claim is properly 

presented, a party can make any argument in support of that claim; parties are not limited to the precise arguments 

they made below . . . . Petitioners’ arguments . . . are not separate claims. They are, rather, separate arguments in 

support of a single claim . . . . Having raised a taking claim in the state courts, therefore, petitioners could have 

formulated any argument they liked in support of that claim here.”) (citing Dewey v. City of Des Moines, 173 U.S. 

193, 197–98 (1899) (“If the question were only an enlargement of the one mentioned in the assignment of errors, or 

if it were so connected with it in substance as to form but another ground or reason for alleging the invalidity of the 

personal judgment, we should have no hesitation in holding the assignment sufficient to permit the question to be 

now raised and argued.”)). 
8
 See, e.g., Ass’n of Oil Pipe Lines v. FERC, 83 F.3d 1424, 1435 n.23 (D.C. Cir. 1996) (allowing party to 

raise issue presented in another party’s rehearing request because “[t]he [issue] exhaustion requirement does not 

apply when another party has raised the arguments at issue before the agency.”); Cellnet Commc’ns, Inc. v. FCC, 

965 F.2d 1106, 1109 (D.C. Cir. 1992) (“Consideration of the issue by the agency at the behest of another party is 

enough to preserve it, … so long of course as the issue was raised in a timely fashion ….”); NRDC v. EPA, 824 F.2d 

1146, 1151 (D.C. Cir. 1987) (“This court has excused the exhaustion requirements for a particular issue when the 

agency has in fact considered the issue. … Thus, courts have waived exhaustion if the agency ‘has had an 

opportunity to consider the identical issues … which were raised by other parties.’”) (citation omitted). 
9
 York Apartments Tenants Ass’n v. District of Columbia Zoning Comm’n, 856 A.2d 1079, 1085 n.6 (D.C. 

2004) (“[S]o long as the appellant or some other party has put an objection on the record, the obligation to exhaust 

is discharged.”) (emphasis added) (quoting Safir v. Kreps, 551 F.2d 447, 452 (1977); Office of Communication of 

United Church of Christ v. FCC, 779 F.2d 702, 706 (1985) (“It is not always necessary for a party to raise an issue, 

so long as the Commission in fact considered the issue.”)). 
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matter of discretion, both before the agency and in court.
10

 Even a “waived” issue may be 

considered and decided on the merits. 

In contrast to this well-established law, the Joint Applicants urge a rigid, formalistic rule 

of their own making. In their view, a party irrevocably forfeits any argument that it fails to make 

at its first opportunity. The rigidity of the Joint Applicants’ view is evident foremost from the 

fact that they are arguing about waiver without any attempt to show that the alleged delays were 

unreasonable or deprived the Commission of the ability to correct its mistakes. Even if one 

assumes that the Joint Applicants’ claims about the briefing are correct—and they are not—then 

by the Joint Applicants’ own account the parties now seeking reconsideration were tardy by just 

six days, the difference between the due date for responses to the Joint Applicants’ Request for 

Other Relief and the Commission’s final order in the case. (If one wishes to base the time on the 

difference between the filing deadline for those responses and the Application for 

Reconsideration instead, then the difference is still just 34 days.) The Joint Applicants cite no 

authority supporting waiver in any situation resembling this one. They do not attempt to argue 

that these short time lapses amount to an unreasonable delay. Nor do they argue that they or the 

Commission lack an adequate opportunity to respond, or that the Commission cannot correct its 

errors. The Joint Applicants cannot make any of these showings, and that is why they advocate a 

standard under which the showings are unnecessary. 

The Joint Applicants’ rigid stance on waiver also runs afoul of D.C. Code § 34-604(b), 

which permits anyone, including nonparties, to seek reconsideration.
11

 The Commission cannot 

                                                 
10

 Washington Gas Light v. Public Service Comm’n of the District of Columbia, 982 A.2d 691, 708 (D.C. 

2009) (interpreting the issue exhaustion requirement in § 34-604(b) as “merely a codification of the common-law 

doctrine of exhaustion,” which is not jurisdictional therefore may be waived, and concluding the that court could 

exercise discretion to consider issues “notwithstanding [the appellant’s] failure to raise them below”). 
11

 D.C. Code § 34-604(b) (“Any public utility or any other person or corporation affected by any final order 

or decision of the Commission may . . . file with the Commission an application in writing requesting 

reconsideration of the matters involved, and stating specifically the errors claimed as grounds for such 
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lawfully accept the Joint Applicants’ position barring people from raising “new” arguments on 

reconsideration that they individually have not previously raised because to do so would 

eliminate the statutory right of nonparties to seek reconsideration. By definition, a non-party 

might not have made any arguments previously, and therefore cannot be strictly limited to those 

arguments. This is not to say that there are no limits to what arguments the Commission must 

consider from a non-party seeking reconsideration. At the extreme, surely the Commission can 

protect itself from non-parties attempting to manipulate the process. But just as surely, the 

Commission cannot accept the Joint Applicants’ waiver standard, as it would effectively 

eliminate most non-parties’ statutory right to seek reconsideration. At a minimum, nonparties 

may raise issues that either they or any other party properly presented, in accordance with the 

law that one person may take up another person’s properly preserved issues.
12

 

Even the Joint Applicants’ seemingly more modest legal arguments are overstated. They 

argue that an application for reconsideration is not a place either to “rehash” prior arguments or 

to raise new ones.
13

 But if both of these statements are correct, then it is unclear why the D.C. 

Code requires anyone to seek reconsideration at all;
14

 there is little or nothing else that one can 

possibly raise. Of course, neither proposition is correct. An application for reconsideration is an 

opportunity for the Commission to correct its own mistakes
15

—indeed, the last opportunity 

before defending its action in court. As the very name of the filing indicates, it is obviously the 

right place to “reconsider” prior decisions. And in accordance with the extensive law discussed 

                                                                                                                                                             
reconsideration.”); Goodman v. Pub. Serv. Comm’n, 309 A.2d 97, 103 n.2 (D.C. 1973) (“[U]nder our statutes, one 

need not have been a party to the proceeding before the Commission to seek reconsideration; one need only be 

affected by the order in question.”). 
12

 See, e.g., York Apartments Tenants Ass’n, 856 A.2d at 1085 n.6. 
13

 JA Response at 11. 
14

 D.C. Code § 34-604(b). 
15

 See, e.g., Formal Case No. 1126, In the Matter of the Office of the People’s Counsel’s Complaint Against 

Washington Gas Light Company Regarding the Unlawful Compensation of Competitive Service Providers in 

Violation of its Rate Schedule Number 5, Order No. 18103 ¶ 22, Feb. 3, 2016. 
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above, it is also an appropriate place to consider “new” issues, so long as the agency has 

adequate opportunity to consider them.
16

 

The Joint Applicants assert that it is “hornbook law” that a party “cannot” seek 

reconsideration “based on newly raised arguments that with due diligence could have been raised 

earlier in the proceeding.”
17

 In fact, the Joint Applicants can find almost no authority for this 

proposition, particularly as applied to this case. They cite three Commission orders,
18

 one of 

which faults Pepco for failing to raise an issue for eight years and then pressing an argument that 

was “contrary” to the positions it took “throughout the duration of [the] proceeding.”
19

 That 

situation has nothing in common with DC SUN and Public Citizen’s Application for 

Reconsideration. The second order actually addresses the merits of the applicant’s argument, 

thereby illustrating the flexible nature of waiver principles.
20

 And all three of the orders rely on a 

fourth, from 2008, which appears to be the origin of the “due diligence” formulation in the 

Commission’s decisions.
21

 That fourth order, Order No. 15129 in Formal Case 977, notes that 

“[g]enerally, a petition for reconsideration is not an opportunity to raise new issues and 

arguments that with due diligence, could have been raised before now.”
22

 But it makes this 

statement on the way to addressing the relevant arguments on their merits, not dismissing them 

                                                 
16

 See, e.g., D.C. Hous. Auth. v. D.C. Office of Human Rights, 881 A.2d 600, 611 (D.C. 2005) 

(“Administrative and judicial efficiency require that all claims be first raised at the agency level to allow appropriate 

development and administrative response before judicial review.”). 
17

 Response at 12–13 (quotes omitted). 
18

 See JA Response at 14 n.63 (citing Order Nos. 18054 ¶ 34; Formal Case 945, Order No. 15883 ¶ 10 

Formal Case 1116, Order No. 17666 ¶ 10). 
19

 Order No. 15883 ¶ 10 & n.25. 
20

 Order No. 17666 ¶¶ 10–13. 
21

 See Order No. 15883 ¶ 8 n. 19 (citing Formal Case 977, Order No. 15129 at 3); Formal Case 1116, Order 

No. 17666 ¶ 8 n.12 (citing same); Order No. 18053 ¶ 34 n.106 (citing, in relevant part, same). 
22

 Order No. 15129 ¶ 8 (emphasis added). 
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as waived.
23

 In other words, the Joint Applicants’ assertion of “hornbook law” derives from a 

single 2008 dictum that cites no authority and gives no reasoning. 

The Joint Applicants also fail to cite any judicial authority for their “due diligence” 

argument. They mention a single decision by the D.C. Court of Appeals, which they characterize 

as decided “precisely” on the basis of waiver due to a lack of diligence.
24

 What they fail to 

mention is that the decision has no precedential value. It is unpublished, which means that the 

rules of the D.C. Court of Appeals prohibit parties from citing it as precedent.
25

 Moreover, the 

Joint Applicants are double-dipping in their effort to create the appearance of authority: The 

unpublished decision is the appeal of one of the three orders on which the Joint Applicants rely, 

discussed above.
26

 Like all three of the orders, the unpublished decision appears to cite only the 

same 2008 dictum.
27

 

II. DC SUN and Public Citizen have satisfied even the Joint Applicants’ heightened issue 

preservation standard. 

Under the waiver principles discussed above, the Commission should decide all of DC 

SUN and Public Citizen’s arguments on the merits. All of the arguments have been presented 

with ample time for the Commission to correct its errors, as well as for the Joint Applicants to 

respond, which they have done in a fifty-nine-page document. Indeed, all of DC SUN and Public 

Citizen’s arguments were raised at the first opportunity for these organizations or other parties to 

                                                 
23

 Formal Case 977, In the Matter of the Investigation into the Quality of Service of Washington Gas Light 

Company, District of Columbia Division, in the District of Columbia, Order No. 15129 at 3 (Nov. 26, 2008) 

(“Generally, a petition for reconsideration is not an opportunity to raise new issues and arguments that, with due 

diligence, could have been raised before now. However, pursuant to D.C. Code 34-602, we can reconsider a decision 

at any time and we do so here.”). 
24

 JA Response at 13 & n.64 (citing Rhode Island & M Assocs. v. PSC, 117 A.3d 582, Nos. 14-AA-1372 & 

14-AA-1373, slip op. at 4 (D.C. June 22, 2015) (unpublished table decision)). 
25

 D.C. App. R. 28(g) (“Unpublished orders or opinions of this court may not be cited in any brief, except 

when relevant (1) under the doctrines of law of the case, res judicata, or collateral estoppel; (2) in a criminal case or 

proceeding involving the same defendant; or (3) in a disciplinary case involving the same respondent.”). 
26

 Order No. 17666. 
27

 Order No. 18054 in this case cites the D.C. Court of Appeals decision and notes that it cites the 2008 

order from Formal Case 977. See Order No. 18054 n.106. 
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raise them, which is more than required under the flexible law of waiver. Moreover, all of the 

arguments are of the type least likely to be deemed waived by a court: None requires the 

development of a factual record, the application of agency expertise, or the exercise of agency 

discretion. But even under a heightened standard like that proposed by the Joint Applicants, DC 

SUN and Public Citizen have not waived any issue. 

A. Under their own legal standard, the Joint Applicants have forfeited any claim that 

Public Citizen waived an issue and, even setting aside that failure by the Joint 

Applicants, Public Citizen has not waived any issue. 

Notably, the Joint Applicants fail to say anything about the special situation of non-

parties seeking reconsideration, even though their purported waiver standard has no sensible 

application to non-parties, as discussed above. Indeed, nearly all of the Joint Applicants’ specific 

waiver arguments have no application whatsoever to Public Citizen, which was not a party and 

therefore was neither permitted nor required to respond to the Joint Applicants’ Request for 

Other Relief—the filing in which the Joint Applicants argue that issues should have been raised. 

In other words, the vast bulk of the Joint Applicants’ waiver arguments do not speak to Public 

Citizen at all. Therefore, the Joint Applicants have failed even to argue that Public Citizen 

waived an issue and, under their own view of the relevant legal standard, they have forfeited the 

right to argue the point in the future. More generally, if the Joint Applicants wanted to hear 

Public Citizen’s arguments earlier, then they should not have opposed Public Citizen’s petition to 

intervene in the proceeding on the NSA. They cannot work to block Public Citizen from 

participating, then claim that Public Citizen waived issues that arose later in the proceedings on 

the NSA by failing to raise them. Public Citizen has a statutory right to seek reconsideration,
28

 

and the Joint Applicants do not identify any reason or cite any authority why Public Citizen 

                                                 
28

 D.C. Code § 34-604(b). 
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should be barred from seeking reconsideration with respect to any issue that arose in this case 

after the Commission reopened the record to consider the NSA.  

The Joint Applicants make only one claim directed at Public Citizen, a meritless 

argument that Public Citizen waived its argument regarding the 45 days’ notice required by D.C. 

Code § 34-909(a). The Joint Applicants assert this point only half-heartedly, in a footnote,
29

 and 

for good reason: It is doubly wrong. First, under the Joint Applicants’ own waiver standard, the 

Commission should reject the argument because the Joint Applicants failed to present it in a 

timely manner. Public Citizen first raised the notice argument on November 18, 2015. The Joint 

Applicants disputed the argument on November 23 and declined to suggest in any way that 

Public Citizen had waived it.
30

 Timeliness was certainly on the Joint Applicants’ minds, as it was 

their first argument against granting intervention,
31

 but they did not so much as intimate that the 

argument regarding D.C. Code § 34-909(a) was untimely.
32

 The Joint Applicants raised that 

argument for the first time more than four months later, and against Grid 2.0, not Public 

Citizen.
33

 They did not raise the waiver argument as to Public Citizen until more than five 

months after their original response, in their recent opposition to DC SUN and Public Citizen’s 

Application for Reconsideration.
34

 

The Commission should also reject the Joint Applicants’ waiver argument regarding the 

45-day notice issue because Public Citizen raised that issue properly even under the Joint 

Applicants’ view of waiver principles. Public Citizen first raised the argument not in its motion 

                                                 
29

 JA Response at 31 n.167. 
30

 See JA Response In Opposition to Petition for Leave to Intervene of Public Citizen at 8–9, Nov. 23, 

2015. 
31

 See id. at 1. 
32

 See id. at 8–9. 
33

 See Joint Applicants’ Response in Opposition to Grid 2.0 Working Group’s Application for 

Reconsideration of PSC Order No. 18148 at 2, Mar. 30, 2015. 
34

 JA Response at 31 n.167. 
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to intervene, as the Joint Applicants claim,
35

 but at the community hearing.
36

 In other words, 

Public Citizen raised the issue in its first formal opportunity to participate in the case after the 

issue arose. Moreover, the Joint Applicants were well aware of Public Citizen’s argument and 

had the opportunity to dispute it, as they did in their opposition to Public Citizen’s petition to 

intervene.
37

 The Commission was aware of the issue as well. Indeed, it acknowledged Public 

Citizen’s argument and the Joint Applicants’ response in its order denying Public Citizen’s 

petition to intervene, and it did not hold that the issue had been forfeited, although without 

explanation it did not resolve the issue.
38

 

When Public Citizen raised the issue, the Commission had ample time to cure its error. 

The public interest hearing was still two weeks away, which means the Commission and the 

parties had more notice of Public Citizen’s single argument based on the plain language of a 

statute (14 days) than the general public had notice of the community hearing on the entire NSA 

(12 days). The public interest hearing could have been delayed without any problem or 

prejudice; indeed, multiple parties—including the Joint Applicants—had asked the Commission 

to proceed on a slower schedule.
39

 With respect to the community hearing, the Commission 

could have simply scheduled an additional hearing date with more than 45 days’ notice. Holding 

another community hearing would not have disrupted the Commission’s general schedule in the 

case. Public Citizen raised the notice issue on November 18, the second day of the community 

                                                 
35

 See id. 
36

 Testimony of David Arkush on behalf of Public Citizen, Community Hearing Transcript Day 2, at 

403:12–17 (“[T]his community hearing, and that public interest hearing next month actually violate the D.C. Code 

which requires, whenever the Commission has a public hearing, to provide 45 days’ notice in advance.”). 
37

 See Joint Applicants’ Response in Opposition to Petition for Leave to Intervene of Public Citizen at 8–9. 
38

 Order No. 18058 ¶ 11, 21, 24. 
39

 See DC SUN and Public Citizen Application for Reconsideration at 7, 9–10. 
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hearing. Forty-five days later was January 4—which was still 53 days before the Commission’s 

February 26 order and 79 days before the final decision in this case on March 23.
40

 

In short, the Commission should reject the Joint Applicants’ argument that Public Citizen 

waived the argument regarding D.C. Code § 34-909(a) because the objection is without merit 

and, under their own standard, the Joint Applicants forfeited the right to raise it. 

B. DC SUN also has not waived the issues in the Application for Reconsideration. 

DC SUN need not have preserved any issues independent of what other parties 

preserve.
41

 Nonetheless, DC SUN also itself preserved the issues in the Application for 

Reconsideration. Here, the Joint Applicants concede most of the point. They agree that DC SUN 

timely asserted that the Commission could not lawfully grant the Joint Applicants’ proposed 

“Option 2”—which, with minor modification, is what the Commission did in Order No. 18148.
42

 

Indeed, the Joint Applicants quote DC SUN’s timely filings, from before the issuance of Order 

No. 18148, arguing that the Commission’s eventual action was procedurally “foreclosed.”
43

 It is 

“hornbook law,” as the Joint Applicants are fond of saying, that one may refine or even add 

additional arguments to support a general argument or claim, so long as they are in service of the 

same claim.
44

 For these reasons, the Joint Applicants’ concession regarding DC SUN disposes of 

                                                 
40

 See Order No. 18148. 
41

 York Apartments Tenants Ass’n v. District of Columbia Zoning Comm’n, 856 A.2d 1079, 1085 n.6 (D.C. 

2004) (“[S]o long as the appellant or some other party has put an objection on the record, the obligation to exhaust 

is discharged.”) (emphasis added) (quoting Safir v. Kreps, 551 F.2d 447, 452 (1977); Office of Communication of 

United Church of Christ v. FCC, 779 F.2d 702, 706 (1985) (“It is not always necessary for a party to raise an issue, 

so long as the Commission in fact considered the issue.”)). 
42

 JA Response at 8–9; id. at 19 n.105; see also DC SUN and MDV-SEIA Opposition To Joint Applicants’ 

Motion for Other Relief at 4–5 (“The Joint Applicants’ second option is similarly foreclosed by Order No. 18109.”); 

DC SUN and MDV-SEIA Response to Settling Parties’ March 11 Filings at 2 (arguing that the Commission should 

“summarily reject” the Joint Applicants’ merger application because “[n]one of the conditions” set out in Order No. 

18109 “has been satisfied.”). 
43

 Id. 
44

 See, e.g., Yee v. City of Escondido, Cal., 503 U.S. 519, 534–35 (1992) (“Once a federal claim is properly 

presented, a party can make any argument in support of that claim; parties are not limited to the precise arguments 

they made below . . . . Petitioners’ arguments . . . are not separate claims. They are, rather, separate arguments in 

support of a single claim . . . . Having raised a taking claim in the state courts, therefore, petitioners could have 
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all of their claims that DC SUN (or any other party) waived a procedural argument on the ground 

that it should have been raised in response to the Joint Applicants’ Request for Other Relief. If 

for some reason the Commission believes that DC SUN, the District Government, or the OPC 

failed to raise some particular argument adequately before the issuance of Order No. 18148, then 

it should also consider GSA’s response to the Request for Other Relief. GSA raised not just 

procedural issues in general, but specific arguments that closely anticipate what the parties are 

asserting on reconsideration.
45

 Therefore GSA preserved these issues for all parties.
46

 

Even if the Joint Applicants had not conceded that DC SUN preserved its procedural 

objections, and even if other parties did not raise the issues, the Joint Applicants are mistaken to 

claim that DC SUN or any other party would have forfeited procedural objections by failing to 

raise them in the short period between the Joint Applicants’ extraordinary and unlawful request 

and the Commission’s final order. Moreover, Commission staff signaled before responses to the 

Request for Other Relief were due that the Request was not at all what the Commission had 

contemplated.
47

 Even the Joint Applicants failed to anticipate their current argument, which 

attempts to justify the Commission's action on new grounds after the fact. The Joint Applicants 

said nothing in their Request for Other Relief about Rule 105.8,
48

 the rule governing “motions” 

on which they now rely heavily.
49

 Indeed, they made no suggestion that they filed their Request 

(or that the Commission could grant it) under any authority other than Rule 130.17. To the 

                                                                                                                                                             
formulated any argument they liked in support of that claim here.”) (citing Dewey v. City of Des Moines, 173 U.S. 

193, 197–98 (1899) (“If the question were only an enlargement of the one mentioned in the assignment of errors, or 

if it were so connected with it in substance as to form but another ground or reason for alleging the invalidity of the 

personal judgment, we should have no hesitation in holding the assignment sufficient to permit the question to be 

now raised and argued.”)). 
45

 See GSA Response to the Joint Applicants’ Request for Other Relief, March 17, 2016. 
46

 See, e.g., York Apartments Tenants Ass’n, 856 A.2d at 1085 n.6. 
47

 See Notice from Commission Staff to FC 1119 parties regarding Response Times to Requests for Other 

Relief, Mar. 9, 2016. 
48

 See Joint Applicants’ Request for Other Relief Pursuant to 15 DCMR § 130.17(b) and Order No. 18019, 

Mar. 7, 2016. 
49

 Request for Other Relief at 1 (“The Joint Applicants hereby request other relief pursuant to Rule 

130.17(b) and Paragraphs 206 and 208 of Order No. 18109.”) 
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contrary, they framed the Request as filed “pursuant to Rule 130.17(b)”
50

 and “permit[ted]” by 

Rule 130.17(b).
51

 They argued that the Commission had authority to grant the request 

“[p]ursuant to Rule 130.17(b).”
52

 Now that the Commission has taken a different view of its 

rules, the Joint Applicants disavow their own prior arguments and concoct a convoluted post hoc 

story that involves the Commission acting in part under Rule 105.8 while simultaneously both 

acting under Rule 130.17
53

 and not acting under Rule 130.17.
54

 

If there is anything more difficult to understand than the Joint Applicants’ head-spinning 

argument about Rule 130.17 and Rule 105.8, it is their attempt to fault other parties for failing to 

anticipate the argument and dispute it preemptively. The parties were by no means required to 

guess that the Commission would adopt a nonobvious view of its rules, orders, or authority at 

risk of forever forfeiting their arguments against its actions. Parties cannot be penalized for 

failing to anticipate even a reasonable interpretation of agency rules if the agency did not state its 

view clearly in advance.
55

 Furthermore, it would be imprudent for the Commission to adopt a 

regime in which parties must constantly imagine and dispute potential future errors merely to 

preserve the issues in case the Commission later takes one of the hypothetical actions. Issues that 

properly arose only from the Commission’s action in Order No. 18148 cannot have been waived 
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 Id. at 13. 
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 Id. at 10 (arguing that the Commission may grant the Joint Applicants’ Request for Relief “[p]ursuant to 

Rule 130.17(b)”) 
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 See JA Response at 18 (arguing that the Commission was using its “broad discretion” to “take various 

steps” under Rule 130.17(b)); id. (“[T]he Commission acted comfortably within its discretion to take ‘various steps’ 

by granting the Joint Applicants’ Request ....”). 
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 JA Response at 19 (“The Commission did not grant the Joint Applicants’ Request as ‘other relief’ under 

Rule 130.17(b).”). 
55

 Cf., e.g., Satellite Broadcasting Co., Inc. v. F.C.C., 824 F.2d 1, 3–4 (D.C. Cir. 1987) (“The Commission 

through its regulatory power cannot, in effect, punish a member of the regulated class for reasonably interpreting 

Commission rules. Otherwise the practice of administrative law would come to resemble ‘Russian Roulette.’ The 

agency’s interpretation is entitled to deference, but if it wishes to use that interpretation to cut off a party’s right, it 

must give full notice of its interpretation.”). This argument regarding the unexpectedness of the Commission’s 

action applies to every claim that the Joint Applicants argue should have been raised in response to the Request for 

Other Relief—in other words, all of the waiver the arguments in section I of their response. 
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beforehand. DC SUN and Public Citizen are raising those issues at precisely the appropriate 

time—not just the first instance they could be raised, but also the time prescribed by the D.C. 

Code.
56

 The Commission should decide the arguments on the merits. 

Conclusion 

The Commission should reject all of the Joint Applicants’ waiver arguments. 
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 D.C. Code. § 34-604(b). 
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