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CAFTA Investor Rights Undermining Democracy and
the Environment: Commerce Group Case
The Commerce Group Corporation, a mining firm registered and based in Wisconsin,1 was the
second multinational company to attack El Salvador’s environmental policies under the
controversial investor rights of the Central America Free Trade Agreement (CAFTA). The
company’s environmental permits for its gold mining and milling operations in Northeastern El
Salvador were revoked after the company failed its environmental audit2; in April 2010, the
Salvadoran Supreme Court ruled that the company had been accorded due process during and
after the audit.3
On November 15, 2010 in Washington, D.C., the company pushed a CAFTA claim for
compensation from El Salvador’s impoverished taxpayers for at least $100 million,4 using
CAFTA’s controversial investor-state enforcement system. That mechanism elevates private
investors and corporations onto the same level as governments, providing private rights to
enforce special foreign investor privileges provided in CAFTA.5 At that hearing, the El
Salvadoran government argued that CAFTA’s procedural rules required the company to actively
terminate its domestic court case, and that its failure to do so means that the government has not
consented to the CAFTA arbitration and thus the case should be dismissed.6 On March 14, 2011,
the investor-state tribunal dismissed the Commerce Group case on a technicality, but ruled that
the claim could have otherwise proceeded under CAFTA, and that El Salvador must pay more
than $800,000 in legal costs. The proceedings came shortly after Pacific Rim (another
multinational mining company) attacked El Salvador’s mining policies under CAFTA. (See a
separate Public Citizen backgrounder on that case at: http://bit.ly/dmt8bM).
The backdrop for this case is rising concerns in El Salvador about the impact of mining. Leaders
of El Salvador’s major political parties,7 the Catholic Church and a large civil society network
have increasingly expressed concerns about mining companies’ operations over past years.8 At
the same time, intimidation and threats against civic groups raising concerns about mining issues
have escalated. In the past year and a half, three prominent anti-mining activists were murdered.9
Salvadoran activists focused on the Commerce Group case – along with the Pac Rim case – to
call on Salvadoran President Mauricio Funes to renegotiate CAFTA.10
Broadly at stake in the CAFTA cases is whether the operations of El Salvador, a fragile
democracy that emerged from 12 years of civil war,11 and the policies by the country’s elected
leaders to ensure mining does not further damage the country’s ravaged environment will
prevail. Or alternatively, whether CAFTA will allow the demands of multinational mining firms
to reign supreme. Although the Salvadoran government has begun to review the potential
environmental and social impacts of mining in El Salvador,12 the government has made no final
decision about future gold and silver mining policy.13 CAFTA’s extreme investor rights now
loom over these policy decisions, with the government forced to calculate potential CAFTA
liabilities against publicly demanded improvements in environmental and human rights policy.
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The Commerce Group CAFTA case spotlighted the concerns that have led many in Congress and
U.S. civil society to demand changes to the past model of trade pact investor rights and an end to
their private enforcement.14 In fact, there are nearly $9.1 billion in claims in the 14 known
investor-state cases outstanding under U.S. “trade” deals. None of them relate to traditional trade
concerns; all of them relate to environmental, public health and transportation policy.
Now, the Obama administration is faced with the challenge of delivering on the specific
commitments President Obama made during his campaign to fix these very trade pact foreign
investor provisions,15 which are also contained in Bush-negotiated pacts with Korea, Panama and
Colombia.16 As of May 2011, it appears that Obama has flip-flopped on these campaign
commitments, and has adopted the anti-regulatory posture of his predecessors.
Background On Commerce Group’s Operations In El Salvador
Commerce Group has been involved in small-to-medium scale gold mining operations17 off and
on at the San Sebastián Gold Mine18 in Northeastern El Salvador since the late 1960s.19 The
company has worked in partnership with a Nevada-registered, Wisconsin-based company (San
Sebastián Gold Mines, Inc., alternately called “Sanseb”) that it owns and controls.20 (In some
documents, the two firms are jointly called “Comseb.”21) Other American and Salvadoran
investors operated the gold mine more intensively earlier in the 20th century.22
Commerce Group exploited the San Sebastián Gold Mine from 1972-1978,23 and then again
from 1995-1999 under a 25-year exploitation concession in 1987.24 In the 1990s, the company
also operated the nearby San Cristóbal Mill and Plant gold processing facility. According to the
company’s CAFTA filings,
“Commerce/Sanseb produced 22,710 ounces of bullion containing 13,305 ounces of gold
and 4,667 ounces of silver at the San Cristóbal Mill and Plant from March 1995 through
December 31, 1999. Commerce/Sanseb suspended production intending to expand the
facility from its then existing 200-ton-per-day capacity to a 500-ton-per-day operation.”25
However, the company’s 2002 10-K filings with the U.S. Securities and Exchange Commission
also cite lack of “adequate funds” as a major factor in the decision to suspend operations:
“As of April 1, 2000 the Joint Venture decided to temporarily suspend the San Cristóbal
Mill and Plant ("SCMP") operations (operations ceased on December 31, 1999) until
such time as it has adequate funds to retrofit, rehabilitate, restore and expand these
facilities and until there is certainty that the price of gold will be stabilized at a higher
selling price.”26
This decision to suspend its operations capped off decades of legal and financial troubles for
Commerce Group.27 According to the Milwaukee Journal Sentinel from 1999:
“They haven't mined much gold in El Salvador … Commerce Group has had a long and
bumpy history, including a bankruptcy filing and numerous problems at its mine in San
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Sebastián, El Salvador. Commerce Group was Commerce Capital before it filed for
bankruptcy protection in September 1977 under Chapters 10 and 11 of federal bankruptcy
statutes. At that time, the company owed the U.S. Small Business Administration $15
million. Civil war forced Commerce to close the El Salvador mine in 1978. By January
1980, within two years of the closing, the price of gold peaked at more than $800 an
ounce. By the time operations resumed in 1987, the gold bubble had burst. Commerce
said in February 1998 that it had hired a Charleston, S.C., investment banking firm to
help find a buyer for the gold mining company. Apparently nothing has come of that.”28
Meanwhile, El Salvador had changed its mining law in 1995, and made further amendments in
2001. Under the current laws, mining companies must own or lease the relevant plot of land,29
have an exploitation or exploration permit from the Ministry of Economy (MINEC) for that
land,30 and have an environmental permit from the Ministry of Environment (MARN).31
Companies engaged in milling must also have concessions and environmental permits.32 A
separate Environment Law was passed in 1996 (and amended in October 2001) to allow for a
period for companies with active concessions to obtain the environmental permits. (According to
a newspaper report, the regulations set it at 120 days.33) The law establishes as a precondition for
environmental permits that companies must elaborate an environmental assessment and
improvement program, spelling out how they plan on reducing the project’s environmental
contamination. Companies must also pay an environmental bond to cover the costs of the
improvement program.34
According to newspaper reports, Commerce Group had its exploitation concession for the San
Sebastián Gold Mine suspended on July 18, 2002, for failure to obtain an environmental
permit.35 Then, in October 2002, MARN awarded Commerce Group environmental permits of
three-year duration each for the San Sebastián Gold Mine (MARN Resolution 493-2002) and the
San Cristóbal Mill and Plant gold processing facility (MARN Resolution 474-2002).36 According
to Salvadoran court documents, Commerce Group’s two MARN resolutions allowed the
facilities to continue operating “and established the obligation of complying, during its operation,
with the environmental measures and complying with the Environmental Improvement Program
in accordance with the Environmental Assessment timetable.”37 Moreover…
“an environmental audit [by MARN or the General Bureau of Environmental
Management] is the mechanism for evaluation and verification of compliance with the
environmental measures established in the permit, and also specifies and defines the
obligations that the holder must carry out with relation to the environmental permit,
considering elements that were not present at the time of the environmental assessment,
as well as others that the holder might intend to incorporate into the project.”38
In January 2003, Commerce Group renewed a 30-year lease with Misanse,39 a Salvadoran
company originally formed by mineworkers, who acquired the San Sebastián Gold Mine
property in 1953 from the previous owner.40 (Commerce Group had previously signed leases
with Misanse in 196841 and 1975, the latter for a 30-year period dating from the start of mining
operations.42 In 1987, a new lease agreement was assigned to Commerce Group as a part of the
mining concession application, after which Misanse was granted the rights to mine. Misanse
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assigned the concession to Commerce Group. At some point during this period, Commerce
Group acquired majority ownership of Misanse.)43
In August 2003, Commerce Group obtained a new 20-year exploitation concession for the San
Sebastián Gold Mine from the Salvadoran government.44 Commerce Group’s local managers –
after having in 2002 called the temporary cancellation of the concession a “confiscation” that
they blamed on “political motivations” – told reporters by June 2003 that “the problem is
solved.” The company became the first authorized to exploit mines under the new laws.45
Commerce Group also sought to expand the geographic scope of its mining activities. According
to its CAFTA filings,
“On March 3,2003, the Government of El Salvador granted Commerce/Sanseb a new
exploration license for a 41-square kilometer area (10,374 acres), which surrounded the
site of the San Sebastián Gold Mine and included three other formerly-operated mines
(the "New San Sebastián Exploration License"). On May 25, 2004, the Government of El
Salvador granted Commerce/Sanseb a new exploration license for an additional 45 square
kilometers of area (11,115 acres) to the North of and abutting the New San Sebastián
Exploration License area. This new license area encompassed eight formerly-operated
gold and silver mines (the "Nueva Esparta Exploration License"). After receiving the
New San Sebastián Exploration License and the Nueva Esparta Exploration License,
Commerce/Sanseb invested resources for the exploration of these areas for precious
metals including explorations at the La Lola Mine, the Santa Lucia Mine, the Tabanco
Mine, the Montemayor Mine, and the La Joya Mine. This was done with the expectation
that Commerce/Sanseb would ultimately receive exploitation concessions for these
sites.”46
On November 23, 2005, MARN conducted an audit of the San Sebastián Gold Mine and
determined that the requirements of Article 86 of the Environmental Law47 were not being
complied with. According to court documents, the auditors presented Commerce Group with a
copy of this assessment,48 and on January 26, 2006, issued MARN Resolution 3026-003-2006,
which ordered that the company’s environmental bond for the San Sebastián Gold Mine not be
released.49 On June 23, 2006, MARN conducted a second audit of the mine, and issued a
certificate and report four days later. According to the court analysis of the report, “the certificate
made it a matter of record that the environmental measures had not been completed because the
project was in the preparatory phase,” but that nonetheless, the requirements of the permit had
not been met.50
On July 6, 2006, MARN issued Resolution 3026-783-2006, revoking environmental permit 4932002, ordering closure of the project, requiring Commerce Group to submit a plan for
termination of operations, to carry out an analysis and monitoring of heavy metals, and to submit
a post-termination monitoring plan.51
By July 12, 2006, the government’s environmental minister told El Salvador’s Legislative
Assembly that, “We will only permit mining exploitation if the companies mitigate 100 percent
of the harm, which would be impossible, since that would require greater investment than the
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total gold and silver reserves.” At that meeting, he also told legislators that Commerce Group’s
exploitation concession (the only such concession in the entire country) was being revoked, as
would various other companies’ exploration concessions. He said that Commerce Group’s
concession would be revoked for failure to begin operations within two years of the exploitation
concession, in accordance with the 1996 mining law. On July 23, he said that El Salvador was
not pursuing a mining ban, but was merely insisting on compliance with the law: “The
environmental ministry cannot grant permits for mining projects if the company’s environmental
impact assessment does not show that they’re going to protect the earth, aquifers, surface, the air
and the health of the people that live in the communities.”52
On December 6, 2006, Commerce Group launched a Supreme Court case against the Salvadoran
government,53 asking that Resolution 3026-783-2006 be declared illegal, largely for an alleged
failure to grant due process.54 But the court’s verdict, handed down in April 2010, stated:
“Although it establishes the reasons why the Minister of Environment and Natural
Resources may revoke a permit (article 64 of the Environmental Law), the Environmental
Law of El Salvador does not establish the legal process that must be applied; however,
any act of an authority must be in the light of the Law and the Constitution: the Minster
[sic] of Environment and Natural Resources must and shall apply the minimum principles
of due process. The administrative process must include as minimum guarantees: due
communication of the facts under investigation; a reasonable time period for the affected
party to defend itself; an evidentiary period during which the submissions are conveyed
to the opposing party; equal opportunity to set forth their arguments. In analyzing the
administrative process applied by the defendant, this Court notes that, according to the
certificate of the twenty-third of November, two thousand five, the environmental
assessment audit was carried out using the procedure, previously described, established in
the Regulations of the Environmental Law (initial meeting, verification of compliance
and follow-up of the environmental measures proposed in the environmental permit, and
the final meeting with the audited party). At the initial meeting, the objective of the
resolution was explained; once the audit was concluded, the audited party was advised of
its findings, made known to it through the engineer representing the project. A certificate
was drawn up, a record was made of its delivery to the representative, and it provided
notice of a period of eight business days in which the holder could submit documentation
and make clarifications, thus allowing it to challenge the auditor's opinion.”55
The court deemed that Commerce Group had received due process, and found that due process
was also followed in the January bond-related resolution and June audit.56
Parallel to this, Commerce Group claims that on November 3, 2005 and May 31, 2006, it
requested MARN perform a new environmental audit of the San Cristóbal Mill and Plant, so as
to be able to secure a new environmental bond.57 On June 23, 2006, MARN conducted the
environmental audit, and later that month issued a certificate (June 27) and report (June 29).58 On
July 5, MARN issued Resolution 3249-779-2006, which revoked Resolution 474-2002, ordering
the plaintiff to submit a plan for termination of operations, and released the environmental
bond.59 In April 2010, the Supreme Court ruled that due process had been followed in this case
as well, including through the provision of an eight-day comment period after the record and
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certificate were drawn up. In fact, the Court found that Commerce Group did not even make use
of its right of defense until September 4, 2006. Notably, El Salvador’s attorney general argued
that the decisions stemming from the June 23, 2006 audit were motivated by the precautionary
and polluter-pays principles, concepts noted in the country’s Environment Law.60 Moreover, the
court noted that it was within the government’s police powers authority to revoke permits,
provided that the appropriate regulations had been followed, which the court found had been.61
Despite these developments, on October 10, 2006, Commerce Group claimed that it applied to
MARN for an environmental permit for its exploration in connection with the New San
Sebastián Exploration License and the Nueva Esparta License. According to the company’s July
2, 2009 Notice of Arbitration under CAFTA,
“MARN did not respond to the request and on March 8, 2007, Commerce/Sanseb applied
to the El Salvador Ministry of Economy for an extension of these exploration licenses, as
was its right. On October 28, 2008, the Ministry of Economy denied Commerce/Sanseb's
application citing Commerce/Sanseb's failure to secure an environment permit. On
January 20, 2009, Commerce/Sanseb's legal counsel filed a challenge in the Courts to the
government's refusal to honor Commerce/Sanseb's request to extend its exploration
permits pursuant to the terms of the 2002 permits. These legal proceedings have not
been resolved.”62
El Salvador’s filings in response to the Commerce Group’s CAFTA claim focused primarily on
the procedural objections highlighted in the next section of this memo. However, in its August
2010 CAFTA filing, El Salvador maintained that Commerce Group’s claim related to these
exploration concessions was “factually incorrect”,63 and that the company only applied for an
extension of the exploration license for New San Sebastián on March 2007 – several days after
the exploration license had already expired.64 The government also maintained that Commerce
Group’s lawyers never filed a challenge in the courts of El Salvador with regard to either
exploration license, but rather only filed an administrative appeal related solely to the New San
Sebastián license. El Salvador argued that Commerce Group’s lawyers were notified of the
decision to reject the administrative appeal on June 2, 2009 – a month before the Notice of
Arbitration was filed.65 Later, in its September 2010 filings, El Salvador argued that Commerce
Group was “having serious financial trouble long before” the government took the measures the
company complained about, and that the company was reporting financial losses “entirely
unrelated to any Government action.”66 The government went on, referring to the company:
“Claimants lacked the financial capacity to conduct their work absent any interference
from the Government. Claimants stopped work in 1999 because they lacked funds, and
they never resumed the work. Claimants were given a concession in 2003, but by late
2006, they had not begun work. In these circumstances, where Claimants lacked funds in
1999, were losing money in 2002, and never got the funding together to start their
exploitation work in El Salvador, any allegations about Government conduct in late 2006
and beyond will not support a claim for damages. Indeed, since Claimants did no work
for more than a year after receiving the exploitation concession, the concession should
have been cancelled in 2004. [Footnote: See Mining Law of El Salvador, Art. 23 ("If
within one year of the effective date of the contract the holder does not initiate the
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preparatory work for the exploitation of the deposit, the concession shall be cancelled
following a summary procedure . . . .”) (RL-21).]67
In addition to Commerce Group’s continuing problems with Salvadoran environmental
compliance, Salvadoran civil society has also criticized Commerce Group’s operations. In March
2006, a team of University of El Salvador earth science researchers led by Professor Rafael
Cartagena examined seven waterways in and around Morazán department, the area in which the
San Sebastián Gold Mine is located. The researchers took 24 water and 24 soil samples from five
observation points, and reported cadmium levels 72 times higher than that recommended by the
U.S. Environmental Protection Agency (EPA). The team also found mercury 36 times the EPArecommended levels. An article about the study in La Prensa, one of El Salvador’s largest
newspapers, noted that the samples were taken near Commerce Group’s operations and that
cadmium and mercury are associated with mining activity.68
In September 2007, a consortium of civil society groups under the banner of the La Mesa
Nacional Frente a la Minería Metálica en El Salvador (The National Roundtable Against Metals
Mining in El Salvador) sued the Commerce Group. They argued that SSGM leaked magnesium,
copper, iron and aluminum into the San Sebastián River, and that 150,000 local residents faced
health risks. The Diario Colatino newspaper reported that livestock had died after drinking the
water.69 In 2010, a follow up story reported that the metals “are associated with a series of
ailments, especially related to the nervous system and kidney disease… and cancer,” while
noting that insufficient studies have been conducted to prove a link to the heavy metals. Luis
Alonso Blanco, a former Commerce Group worker and area resident, told a Diario Colatino
reporter that, “A thick creamy substance comes out of the spring, and leaves a carbon ashlike
residue. If you rub it in your skin, and examine it a day later, you’ll have a thick scab, as if it had
been there many days.”70
Commerce Group Launched a CAFTA Compensation Demand While Its Domestic Court
Case in El Salvador Proceeded
Procedural complications
As domestic court proceedings were still pending in March 2009, Commerce Group gave El
Salvador notice of its intent to file a CAFTA claim for compensation under CAFTA.71
According to CAFTA’s terms, once the Notice of Intent had been filed, the corporation then had
to wait 90 days to take the next step in the CAFTA process and formally launch arbitration under
the pact.72 At the same time, CAFTA Article 10.18.1 imposes a three-year statute of limitations
from the time when the alleged injury occurred until a claimant is required to submit a claim to
CAFTA arbitration.73 Since the revocation of the environmental permits took place on July 5-6,
2006, the statute of limitations to give notice of arbitration may have expired as early as July 5-6,
2009.
With little time to spare before the statute of limitations expired, and while the Salvadoran
Supreme Court was still deliberating as of June 2009,74 Commerce Group filed a formal notice of
CAFTA arbitration against El Salvador on July 2, 2009 with the International Center for the
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Settlement of Investment Disputes (ICSID)75 – a World Bank body that CAFTA designates as a
venue investors can use for investor-state claims.76
Meanwhile, the Salvadoran Supreme Court continued its deliberations, and rejected Commerce
Group’s challenge in April 2010, as noted in the previous section.77
On August 16, 2010, El Salvador exercised its rights under CAFTA Article 10.20 to have an
expedited ICSID review of whether the tribunal even had jurisdiction over the case. As part of
this filing, Commerce Group was required under CAFTA Article 10.18.278 to waive its rights for
initiating or continuing with any domestic challenges against the same measures. El Salvador
argued that: “Although Claimants included waivers in their Notice of Arbitration, Claimants
simultaneously violated the waivers by maintaining judicial proceedings before the Supreme
Court of El Salvador related to the same measures Claimants allege are breaches of CAFTA.”79
El Salvador stated that Commerce Group’s CAFTA claim was based on alleged damages arising
from revocation of its environmental permits – the same measures that were the basis of the
domestic judicial proceedings.80 Commerce Group did not dispute this, but noted that its CAFTA
claim also pertained to El Salvador’s treatment of its New San Sebastián and Nueva Esparta
operations.81
El Salvador argued that CAFTA’s procedural rules required the company to have actively
terminated its domestic court case related to the environmental permit revocation,82 and that its
failure to do so meant that the government could not be sued at ICSID as per Article 10.18.2.83
(Under these CAFTA rules, a country is deemed to have consented to investor-state arbitration if
a case is brought following the pact’s procedural rules. If the claim is not brought according to
procedure, governments can ask that it be dismissed.84) Thus, the Salvadoran government argued
that Commerce Group’s failure to comply with the CAFTA “fork in the road” rules (which
require investors to pick one venue for a given claim of damages) means the country has given
no consent for the case and thus a tribunal would not be able to issue an award.
On September 15, Commerce Group responded to ICSID, maintaining that, because it took no
concrete steps to advance its Salvadoran case after July 2009, it should not be seen as having
actively pursued the domestic dispute.85
On September 3086 and October 1587, the Salvadoran government and Commerce Group
respectively responded to each others submissions in writing. On October 20, the government of
Costa Rica made a Non-Disputing Party Submission arguing that, claimants must effectively
waive domestic proceedings before governments can be seen as consenting to CAFTA
arbitration.88 On November 1, the Nicaraguan government made a similar submission.89 That
same day, the U.S. government told ICSID that it “will not be making a non-disputing Party
submission.”90
On November 15, 2010, an ICSID panel examined these arguments in greater detail.91 On March
14, 2011, the panel dismissed Commerce Group’s case on a technicality: If Commerce Group
had simply written a letter to the Salvadoran judiciary informing it that it was waiving its right to
challenge revocation of its environmental permits in Salvadoran courts, then Commerce Group’s
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attack on Salvadoran mining policy would likely be going forward under CAFTA. In any event,
the panel held El Salvador responsible for over $800 million in legal costs. Indeed, when El
Salvador attempted to recoup its legal costs, the tribunal sided with Commerce Group that its
case was not frivolous.92
The fact that a corporate attack on a sovereign country’s domestic environmental policy before a
foreign tribunal would even be possible – much less cost a country almost a million dollars when
they win the case – highlights what is wrong with our current trade agreement model.
The Substantive Claims
Because Commerce Group’s case was dismissed at the jurisdictional phase, we cannot know how
a panel would have ruled on the corporation’s substantive claims. However, it is worth
describing these claims – which the ICSID panel deemed non-frivolous – to see the far-reaching
nature of CAFTA-style investment rules.
In its Notice of Arbitration, Commerce Group said that:
“on or about September 13, 2006, MARN delivered to Commerce / Sanseb’s El Salvadoran
legal counsel its revocation of the environmental permits issued for the San Sebastián Gold
Mine exploitation concession and the San Cristóbal Mill and Plant, effectively terminating
Commerce / Sanseb’s right to mine and process gold and silver. This was done without
forewarning or justification”93.
This account does not correspond to the paper trail in El Salvador, which shows that Commerce
Group had forewarning of the problems that led to revocation of the environmental permits as
early as the November 2005 environmental audit that it had failed.94 The paper trail also shows
that Commerce Group had several certificates by September 2006 justifying the various
administrative decisions that El Salvador made, in accordance with the Mining and
Environmental Laws.95
Moreover, Salvadoran documents show that the environmental permits were revoked rather in
July 2006, and that Commerce Group had in fact appealed the revocation on September 4 – over
a week before the date that Commerce Group alleges its environmental permits were revoked
“without forewarning or justification.”96
According to its Notice of Arbitration, Commerce Group argued that:
“The actions of the El Salvadoran government, through its ministries, reflects [sic] an
ongoing government policy since September 2006 to de facto deny foreign companies the
right to develop mining interests in the country of El Salvador. This policy, as applied,
discriminates against foreign investment:
a. While the government of El Salvador assets [sic] that the current ban on gold and
silver mining, and exploration connected with such mining, stems from the
government’s desire to protect the environment, the government permits, for
example, the operation of coffee beneficicios [cooperatives], which dump liquid
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residue directly into rivers and other activities which are more intrusive on the
environment.
b. The government’s ban on development of gold and silver mines applies in practice
exclusively to foreign companies.
c. The government does not enforce its states [sic] policies against native El
Salvadorans engaged in gold and silver production.”97
Commerce Group claimed violations of CAFTA Article 10.3 (National Treatment), 10.4 (MostFavored Nation Treatment), 10.5 (Minimum Standard of Treatment), and 10.7 (Expropriation
and Compensation),98 and demanded compensation of
1. Not less than $100,000,000 for its losses;
2. Granting of permits allowing Commerce Group to resume its mining activities in El
Salvador “subject to reasonable and appropriate environmental protection conditions and
3. Such other relief as may be available, including payment for the costs of the
proceedings.”99
Because the CAFTA case did not move past the jurisdictional phase, El Salvador did not have
the opportunity to respond to the substantive claims, nor did Commerce Group elaborated on
them in any detail in their filings.
However, past investor-state jurisprudence under the North American Free Trade Agreement
(NAFTA) provides some clues to the use of these provisions. CAFTA Article 10.5 guarantees
foreign investors and their investments a “minimum standard of treatment.” The provision states:
“1. Each Party shall accord to covered investments treatment in accordance with
customary international law, including fair and equitable treatment and full
protection and security.
2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be
afforded to covered investments. The concepts of “fair and equitable treatment” and
“full protection and security” do not require treatment in addition to or beyond that
which is required by that standard, and do not create additional substantive rights.
The obligation in paragraph 1 to provide:
(a) “fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with
the principle of due process embodied in the principal legal systems of the
world; and (b) “full protection and security” requires each Party to provide the
level of police protection required under customary international law.”100
This CAFTA provision is to be interpreted using CAFTA Annex 10-B, which states:
“The Parties confirm their shared understanding that ‘customary international law’
generally and as specifically referenced in Articles 10.5, 10.6, and Annex 10-C
results from a general and consistent practice of States that they follow from a
sense of legal obligation. With regard to Article 10.5, the customary international
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law minimum standard of treatment of aliens refers to all customary international
law principles that protect the economic rights and interests of aliens.”101
Even legal experts find these provisions circular, vague and worryingly elastic. The Annex was
added to CAFTA after various NAFTA tribunals stretched the Minimum Standard of Treatment
rule to require government compensation of foreign investors for outlandish reasons.102 For
instance, in the Pope & Talbot v. Canada NAFTA case, a tribunal found that a bureaucrat’s
unpleasant interactions with the U.S. timber firms constituted a breach of the Minimum Standard
of Treatment rule, even when the tribunal dismissed as specious other more substantive alleged
investor rights violations.103
Yet, the CAFTA Annex is hardly clarifying. What is the “general and consistent practice of
States that they follow from a sense of legal obligation”? The Salvadoran Supreme Court
decided that Commerce Group’s due process rights had been respected.104 How do these state
practices factor into the definition of the Minimum Standard of Treatment?
Unfortunately, enormous discretion remains for arbitral tribunals to determine what is “fair.”
Further, there is no clear definition of what is meant by “security.” In past NAFTA cases, firms
have argued that changes to policy, even those made through normal democratic processes in
response to changed circumstances or elections, deny foreign investors security. The argument is
that the foreign investor has relied on the host country’s past policy to initiate their
investment.105 Of course, no such guarantees against democratic change – or rights to be
compensated if it occurs – are provided to domestic firms in U.S. law. Nor should such a regime
of forcing public payment for private firms’ unprofitable gambles be required in trade
agreements. Yet, the CAFTA language provides a tribunal discretion to order such
compensation.
CAFTA Article 10.3 includes a “National Treatment” provision that requires governments to
treat foreign investors from a signatory country no less favorably than domestic investors with
respect to all phases and aspects of an investment. In CAFTA, this right begins “preestablishment.” In other words, investors have rights even before they invest.106 This preestablishment right contrasts with, for instance, the national treatment provisions of European
Bilateral Investment Treaties, which require non-discrimination with respect to regulatory
treatment after an investment is established.107
Similarly, CAFTA Article 10.4 provides for “Most Favored Nation” (MFN) treatment, which
requires governments to give foreign investors from signatory nations no less favorable treatment
than the best treatment given to investors of another signatory nation or even non-signatory
nations, even if that treatment is better than that given to domestic investors. Similar rules can
and have been interpreted to mean that any investment right that the host nation grants to firms
of any foreign country under any treaty must be granted to firms from all nations to whom the
host country has MFN obligations.108
It would have been interesting to learn from a merits phase in the ICSID case how Commerce
Group would have argued that El Salvador violated the national treatment and MFN provisions.
El Salvador has claimed that has not provided mining exploitation permits for gold and silver
mining to domestically-owned firms, and indeed appears to have not issued any such permits at
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all during the time period in question. El Salvador, in its CAFTA proceeding with Pacific Rim
(which raised similar discrimination charges), stated that:
“Claimant has failed to identify any other investor whatsoever, whether ‘in like
circumstances’ or not. Thus, the undisputed fact remains—there is no identified investor,
either domestic or from another country, much less one in like circumstances who has
received more favorable treatment on the basis of nationality.” (Page 70, Para 178):
“CAFTA does not provide that if a country allows companies in one industry to proceed
with certain investments notwithstanding environmental issues, it must also grant permits
to all other investors in other industries notwithstanding environmental concerns. There
would be no investment agreements if States were going to be held to such a standard.”
(Page 72, Para 183)
“Claimant has utterly failed to even identify any direct competitors, much less allege
facts to show that the Government has treated any competitors— domestic or foreign—
more favorably than it has treated Claimant on the basis of nationality.” (Page 75, Para
189):
“Claimant tries to overcome the fact that it can identify no investors in like circumstances
by complaining that the Government's acts are against only metallic mining while ‘nonmetallic exploitation activities (which are conducted primarily by Salvadoran companies
or companies of non-Parties) continue’. There are several problems with this general
assertion (aside from the fact that it still fails to name an investor or investment). 192.
First, the only citation for the claim that El Salvador is banning metallic mining does not
say any such thing. Claimant cites a newspaper article which quotes President Funes
discussing the recent murder of a community member who had spoken out about the
potential hazardous effects of mining in the community. The article says that the
President ‘ruled out that his Government would authorize in-country mining exploration
and exploitation projects to which social organizations are opposed out of fear for their
effects on the environment.’ But that statement does not show any discrimination
whatsoever, as it appears to apply by its own terms to all proposed investors. 193.
Second, non-metallic mining is not similar to gold mining and therefore the comparison
is a red herring.” (Page 75-76, Paras 191-193)109
CAFTA Article 10.7 guarantees foreign investors compensation from a signatory government
(i.e., from the taxpayers) for expropriation or nationalization of a covered investment either
directly “or indirectly through measures equivalent to expropriation or nationalization.” This
provision provides foreign investors rights to demand compensation even if their property has
not actually been nationalized or seized, but has lost value because of even non-discriminatory
government regulatory actions. Similar language in NAFTA has been the basis for successful
investor demands to be compensated for “regulatory takings” – government regulatory policies
that have the effect of undermining a foreign investor’s expected future profits or the value of an
investment. For instance, in the Metalclad NAFTA ruling, the Mexican government was ordered
to pay a U.S. firm $15.6 million in compensation after the firm challenged a Mexican
municipality’s refusal to grant construction and operating permits for a toxic waste facility the
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U.S. firm had acquired — after the operation had been closed down for contamination problems
when owned by a Mexican firm. The government required the new owners to clean up the
existing contamination before reopening the facility. (The lack of all necessary operating permits
and the contamination problem had been made clear to the U.S. firm before it acquired the site.)
The NAFTA tribunal determined the government regulatory requirements constituted a
regulatory taking and ordered compensation.110
An Annex was added to CAFTA that was intended to forestall such cases. Among other terms,
it states: “Except in rare circumstances, nondiscriminatory regulatory actions by a Party that
are designed and applied to protect legitimate public welfare objectives, such as public health,
safety, and the environment, do not constitute indirect expropriations.”111 When CAFTA was
being debated, this provision was criticized for leaving open any discretion for a tribunal to
find a non-discriminatory public interest policy required compensation, which is not permitted
in U.S. law.112 The Commerce Group case might have been the first test of this Annex.
However, worryingly, CAFTA Article 10.28 expanded, not narrowed, the NAFTA definition
of compensable investments, adding “the assumption of risk,” “expectation of gain or profit,”
and licenses, authorizations and permits.113 This flew in the face of congressional instructions
to narrow CAFTA’s scope to the U.S. law standard.114 U.S. courts generally have not been
receptive to indirect takings claims. And, in U.S. law, demands for such compensation are
generally limited to real property. Further, a series of U.S. Supreme Court rulings have held
that almost 100 percent of the value of all of the property must be destroyed permanently by
the government action for compensation to be ordered.115

CAFTA Crashes into El Salvador’s National Debate on Mining Policy
There has been no large-scale tonnage gold or silver mining in El Salvador since the start of the
civil war in the early 1980s.116 However, as the price of gold began to climb in the early 2000s,
so did the number of applications for gold mining permits. By 2008, the price of gold was
soaring over $1,000 per ounce,117 and firms had filed exploration permits for 29 gold mines in El
Salvador.118
As information about prospective environmental and health issues surrounding mining spread,
and additional mining permit requests were filed, community and national civil society groups
began to urge the Salvadoran government to review the country’s overall mining policy.119 They
called on officials to prioritize public health and the environment and to study the
appropriateness of intensive gold and silver mining in the small, densely-populated country. 120
They argued that this was especially crucial, given the country’s limited clean water resources.121
(El Salvador is a densely populated country the size of Massachusetts with limited water
resources.122 Ninety-six percent of the surface water in El Salvador is contaminated, and
widespread deforestation has left only three percent of original forest intact.123 Roughly half of
El Salvador’s rural households live in poverty.124)
This local opposition rippled into the National Roundtable (noted above), which formed in
2005125 and included a range of organizations including local environmental and development
committees and national non-governmental organizations.126 The national coalition began
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speaking out against the proposed mines, raising national and international attention,127 and
pushing for national mining law reform, including a ban on intensive gold and silver mining.128
By May 2007, the Catholic Church of El Salvador had joined the anti-mining coalition and
issued a formal pronouncement against gold and silver mining in El Salvador signed by seven
bishops and one archbishop. The letter cited potential damage to water, flora and fauna and
overall public health.129 In late 2007, 62.4 percent of Salvadorans interviewed by the Central
American University José Simeón Cañas agreed with international development experts and
environmentalists that precious metals mining is not appropriate in El Salvador.130
In 2008, the conservative ARENA party government of then-President Elias Antonio Saca began
focusing on the appropriateness of such mining in El Salvador. In March 2008, Saca announced
that he would not grant mining permits until the Legislature undertook an in-depth
environmental study of the proposed mining projects and reformed the mining law.131
After Saca’s conservative ARENA party lost reelection to the FMLN in March 2009,132 new
President Mauricio Funes’ administration tasked the Ministry of Economy with executing a
study,133 one similar to the one Saca had proposed. On January 21, 2010, the Ministry of
Economy issued a detailed plan for a six-month Strategic Environmental Evaluation of the Metal
Mining Sector in El Salvador and began assembling a blue ribbon commission. This sevenperson committee includes three scientists, an attorney specializing in environmental law, an
economist and two generalists with related experience.134 The objective of the study is “to assess
the geological, ecological, territorial, legal, social economic and environmental conditions in the
areas where mining would take place.”135
While the anti-mining civil society leaders had faced intimidation and threats as the mining
debate intensified, violence escalated as Pacific Rim’s pro-mining challenge got underway at
ICSID.136 Marcelo Rivera, founder of the Association of Friends of San Isidro Cabañas (an
environmental and development committee near the proposed El Dorado mine that is the subject
of the Pacific Rim CAFTA case), was kidnapped and murdered in June 2009. Six months later,
around Christmas, two other anti-mining activists were killed. Ramiro Rivera Gomez was shot
while walking to milk his cow. Dora “Alicia” Recinos Sorto was shot while returning from
washing laundry at a nearby lake with her young son. She was eight months pregnant. All were
active members of local environmental groups opposed to mining.137 As of September 2010,
three men have been convicted and sentenced for Marcelo Rivera’s murder.138 Family members
and community leaders have called for a full investigation into the intellectual authors of all
three murders, as well as the physical perpetrators of the murders of Ramiro Rivera and Dora
Recinos Sorto.139
The Stakes Are High in the CAFTA Attack against El Salvador
At stake in the CAFTA cases is whether the operations of the fragile democracy that emerged
from 12 years of civil war in El Salvador and the policies by its elected leaders to ensure mining
does not further damage the country’s ravaged environment will prevail – or whether CAFTA
will allow the demands of multinational mining firms to reign supreme.
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Although Salvadoran civil society has been effective in getting the government to think more
seriously about the potential environmental and social impacts of mining in El Salvador, the
government has made no final decision about future gold and silver mining policy.140 CAFTA’s
extreme investor rights now loom over these policy decisions, with the government forced to
calculate potential CAFTA liabilities against publicly demanded improvements in environmental
and human rights policy.
And, this problem extends beyond El Salvador. Increasingly, multinational companies are
invoking trade-agreement investor rights in situations where natural resources and public health
are at stake. According to one recent report, of the current 128 trade agreement investment cases
pending before ICSID, (where the Commerce Group case was heard,) 32 cases relate to oil, gas
or mining projects, including four that are related to gold mines.141
During the 2005 U.S. congressional debate on CAFTA, CAFTA supporters argued
vehemently142 that the pact’s investment posed no threat to countries’ public interest policies, in
part because of changes made relative to similar rules in NAFTA that had led to the United
States, Canada and Mexico repeatedly being sued by corporations over important environmental
and public safety regulations. CAFTA ultimately passed by a narrow vote of 217-215 in the U.S.
House of Representatives on July 27, 2005, with only 15 Democrats voting “yes.”143 Many
Democratic members of Congress based their opposition to CAFTA on its replication of the
NAFTA investor rights and their private enforcement.144 (Under NAFTA and CAFTA alone,
governments have paid more than $350 million to corporations for the privilege of enacting new
rules to protect the environment, consumers and more. In fact, there are nearly $9.1 billion in
claims in the 14 known investor-state cases outstanding under NAFTA-style deals. None of them
relate to traditional trade concerns; all of them relate to environmental, public health and
transportation policy.145)
Now, the environmental policy challenges under CAFTA are fueling this debate. At the same
time, the Obama administration is faced with the challenge of delivering on the specific
commitments President Obama made during his campaign to fix these very trade pact foreign
investor provisions,146 which are also contained in Bush-negotiated pacts with Korea, Panama
and Colombia.147 As of May 2011, it appears that Obama has flip-flopped on these campaign
commitments, and has adopted the anti-regulatory posture of his predecessors.
Publication date: November 2010, updated in May 2011.
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