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I. POTENTIAL ECONOMIC LOSS 

Market Access and Increased 

Consumption 
 The World Bank estimated that opening of Asian 

Markets to US increased smoking rates by 10%.  

 

Economic Losses  
 The increased global trade could mean 

substantial additional health costs to treat 

tobacco-related diseases, lowered productivity, 

which in turn leads to productivity losses.   



II. POTENTIAL REGULATORY CHILL 

1. Tobacco Industry: Investor State Disputes & Threats 
 

 TTC Philip Morris, has filed a case against Uruguay and Australia 

 

 In 2005, UNCTAD estimated average legal costs incurred by Governments 
are $1 - $2m; On average, legal cost paid by a developing country in a 
protracted investor-state dispute - $56m 

 

 Except for Brunei, all TPP Countries have high levels of investment. 
Brunei has concluded BITs with China, Germany, India, Korea, Oman, S 
Africa - may be a challenge for a TTC to file a claim against Brunei.  

 

 Brunei has approved legislation requiring larger – 75% pictorial warnings  
on packs. The TPP could remove this protection altogether and expose 
Brunei to the same risk as its neighbors .  

 

What is ‘Reasonable’ vs ‘Unreasonable’ for the tobacco 
industry? 

 

 



II. POTENTIAL REGULATORY CHILL 

2. Threats to Existing Tobacco Control 

Measures 

With the exception of US, all TPP countries are 

Parties to WHO FCTC. The tobacco industry uses 

trade arguments to object to tobacco control measures 

although these are consistent with the FCTC. Such 

trade arguments find their way into international 

trade committees (TBT TRIPS) and international 

trade/investment disputes (WTO, EFTA, ICSID) 

 

 



II. POTENTIAL REGULATORY CHILL 

A. Trademark Protection  
 Graphic health warning legislation and ban on 

misleading descriptors - the tobacco industry claims 
that the use of its trademark is:  

“unjustifiably encumbered by special requirements…in 
a manner detrimental to its capability to distinguish 
the goods… from others..,” in violation of TRIPS Art 20 

 

 These arguments are misplaced since the tobacco 
companies assert the “right to use a trademark”.           

 IP laws provide right to register and the 
right to not allow others to use the 
trademark (negative right).  



TOBACCO COMPANIES IN MALAYSIA EXPRESS THEIR 

POSITION ON TRADEMARKS IN RELATION TO FCTC 

ARTICLE 11 - 2006 

Philip Morris Malaysia 
 

 “[A] few non-government 
organizations proposed to 
prohibit the use of colours on 
packs or picture packs. We 
strongly oppose such 
proposals. Colours, which are 
an intrinsic component of 
consumer goods packaging 
and are elements of 
registered, protected 
trademarks, are an important 
way for adult smokers to 
choose and find their 
preferred brand…”  

BAT Malaysia 
 

 “In determining the size and 
position of such health 
warnings, we hope that the 
Government will take into 
consideration the intellectual 
property rights of a 
commercial enterprise such 
as ours and the value of such 
property i.e. the value of our 
legitimate trademarks and 
brand names and that any 
enhancement of cigarette 
pack health warnings would 
not impair our intellectual 
property.” 



B. TECHNICAL BARRIER TO TRADE 

 Claims of violation of Article 2.2 of the TBT (“more trade 
restrictive than necessary”) in response to product 
regulation are expected to increase as countries increase 
regulation of tobacco product innovations according to 
FCTC Article 9 Guidelines 

 

 Countries which produce burley tobacco, have raised 
concerns with the TBT Committee claiming that “these 
additives are an essential component of ‘blended 
cigarettes’, reducing the strong flavour of Burley tobacco 
and does not add a characteristic flavor.” 

 

 

 With the TPP, these arguments could become 
stronger grounds for investor state disputes  



C. INVESTOR RIGHTS 

 The tobacco industry assert their role as investors in 
developing countries in SE Asia and demand their 
rights be protected and be provided a “predictable” 
regulatory environment and a “level playing field.” 

 

 There has been no fixed standard for “reasonable 
expectations” of the investor. 
 

 

 In May 2010 Philip Morris Malaysia threatened to sue the 
government, complaining the reversal of a particular tob control 
measure was a “devastating blow” for business and foreign 
investor confidence. “…How can any corporation plan for its 
future and maintain its viability in an environment of such legal 
uncertainty, where decisions that are supposedly set in concrete 
can be overturned so rapidly and without any consultation?” 

 



3. POTENTIAL THREATS TO FUTURE TOBACCO 

CONTROL MEASURES 

a. Curbing Illicit Trade 
 

 Measures intended to curb illicit trade that affects the product or 
packaging characteristics such as customs markings could be 
challenged as being inconsistent with TBT 

 

 Future regulatory measures intended to curb illicit tobacco trade 
such as special licensing procedures and measures to monitor 
transactions, and payments, or disallowing new-entrants to 
establish presence in free trade zones could be viewed by tobacco 
industry as a violation of TPP. 

 

 As Parties negotiate a protocol to eliminate illicit tobacco 
trade, new trade agreements should not limit their capacity 
and authority to regulate and impose stringent measures 
on tobacco products which are highly susceptible to 
smuggling – (Malaysia: 39%)  



b. Ban on Point of Sale Advertising 

and other forms of advertising 

 Liberalizing trade in services without taking exception 

to services relating to promotion or marketing of 

tobacco through the TPP could create de-regularized 

environment that provides the tobacco industry new 

opportunities to exploit. Eg: Innovative forms such as 

SMS promotion, lottery, retailer incentives and venue 

design affect the service sector.  

 Brunei, Singapore & Malaysia’s tobacco control efforts 

can be undermined, if these countries do not strictly 

regulate its service sector with a view to prohibiting 

tobacco promotions.  



 

c. Product Regulation 

 
 Article 10 of the FCTC mandates Parties to adopt 

measures for public disclosure about the toxic 

constituents of tobacco products and emissions 

they may produce. In contrast, patent protection 

under the TRIPS Agreement requires states to 

protect manufacturer’s “trade secrets.” 

 



III. TPP AND FCTC 

Although the FCTC does not bar Parties 

from entering into agreements (Article 

2.2) that may cover tobacco products, the 

FCTC requires that these be “compatible 

with their obligations under the 

Convention and its protocols 

FCTC Article 5.3. Recommendations 7.1: 

the tobacco industry must not be given 

any incentives to run its business 

 



CONCLUSION 

To avoid potential conflict with the FCTC as well 

as to ensure its freedom to enact tobacco control 

measures to protect public health, FCTC Parties 

could seek to completely carve-out tobacco from 

the trade agreement in the same way that 

military products, arms, narcotics/drugs, and 

hazardous wastes are expressly excluded from such 

agreements. 


