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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NORTHWEST AUSTIN MUNICIPAL
UTILITY DISTRICT NUMBER ONE,

Plaintiff,

Civil Action No. 1:06-CV-01384
(DST, PLF, EGS)

V.

ALBERTO GONZALES, Attorney General of
the United States, et al.,

Defendants.

DEFENDANT-INTERVENORS TEXAS STATE CONFERENCE OF NAACP
BRANCHES, AUSTIN BRANCH OF THE NAACP, RODNEY LOUIS, NICOLE LOUIS,
WINTHROP GRAHAM, YVYONNE GRAHAM, WENDY RICHARDSON, JAMAL
RICHARDSON, MARISA RICHARDSON, LISA DIAZ, DAVID DIAZ AND GABRIEL
DIAZ, PEOPLE FOR THE AMERICAN WAY, TRAVIS COUNTY, NATHANIEL
LESANE, JOVITA CASAREZ, ANGIE GARCIA, AND OFELIA ZAPATA’S
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT-INTERVENORS’
MOTIONS FOR SUMMARY JUDGMENT
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Lacking support for either its bailout or constitutional claims, the District substitutes its
own political theories for the controlling legal rules established by Congress and the Supreme
Court. In so doing, the District: disregards the bailout provision’s statutory text, structure, and
purpose, which make clear that the District is not a “political subdivision” eligible to seek bail-
out; repeats constitutional arguments rejected by the Supreme Court in South Carolina v.
Katzenbach, City of Rome v. United States, and Lopez v. Monterey County; distorts the congru-
ence-and-proportionality test so as to strip Congress of its expressly granted authority to remedy
and deter unconstitﬁtional conduct; argues that Congress may not reauthorize remedial legisla-
tion if it is effective (or ineffective); and ignores the compelling evidence from Texas and other
covered jurisdictions of ongoing racial discrimination in voting. -

The District’s central arguments flow from its unfounded claim that some evidence of re-
cent progress in voting discrimination renders Section 5 unconstitutional. However, the Supreme
Court has foreclosed the District’s approach by recognizing that the Voting Rights Act properly
seeks ‘to “‘banish the blight of racial discrimination in voting, which has infected the electoral
process in parts of our country for nearly a century.”” City of Boerne v. Flores, 521 U.S. 507,
525 (1997) (quoting South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966)). Justice Ken-
nedy’s recent observations in a different context are apt here:

Our Nation from the inception has sought to preserve and expand the promise of

liberty and equality on which it was founded.... [OJur tradition is to go beyond

present achievements, however significant, and to recognize and confront the

flaws and injustices that remain. This is especially true when we seek assurance

that opportunity is not denied on account of race. The enduring hope is that race
should not matter; the reality is that too often it does.!

! Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 2007 WL 1836531, at *46
(June 28, 2007) (Kennedy, J., concurring in part and concurring in the judgment).
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Section 5—the “heart of the VRA”—seeks to turn that enduring hope into a reality for voters in
the covered jurisdictions. South Carolina v. Katzenbach, 383 U.S. at 315. Thus, as the Supreme
Court has recognized time and again, Section 5 is valid enforcement legislation.

L THE DISTRICT IS INELIGIBLE FOR BAILOUT

The Act’s bailout provisions allow a “State or political subdivision” to seek a declaratory
judgment in this Court to terminate the applicability of the requirements of Section 5. See 42
U.S.C. § 1973b(a)(1)(A)-(D) & (F), & 1973b(a)(3)-(4). The District is not a State. Nor is the
District a “political subdivision” as the VRA defines that term because the District is not a
county, does not conduct voter registration, and lies within a county that does conduct voter reg-
istration. See id. § 19731(c)(2). Because it does not meet these required statutory criteria, the
District is ineligible to seek bailout. This conclusion is supported by the bailout provision’s text
and structure, binding precedent, legislative history, and the longstanding interpretation by the
Attorney General, the official charged with enforcing the statute. See D-I Opening Mem. [Dkt.
No. 100] 21-25; D-I Opp. [Dkt. No. 111] 2-4. In its efforts to show otherwise, the District makes
three basic errors: it misconstrues the Section 4 coverage provision; it inappropriately replaces
Congress’s definition of “political subdivision” in the Voting Rights Act with a state law defini-

tion; and it misreads the bailout provision’s legislative history.

A. The District’s Bailout Arguments Misconstrue Section 4

In its argument that it is eligible to bail out, the District reasons as follows: (1) the Dis-
trict is a jurisdiction covered by Section 5; (2) the VRA allows covered jurisdictions to bail out
independently; and thus, (3) the District is eligible to bail out. This argument, however, is based

on a misapprehension of the Act’s coverage and bailout provisions.
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Although one might refer to the District as a “covered jurisdiction” in light of the fact that
the District must obtain preclearance of its voting changes, see, e.g., Reno v. Bossier Parish Sch.
Bd., 528 U.S. 320, 323 (2000), the District’s obligations under Section 5 do not stem from the
fact that the District itself falls within the Act’s coverage formula, set forth in Section 4. Rather,
the District is subject to Section 5 not because of any independent coverage determination con-
cerning the District, but because—and only because—the District is a political subunit of (and
subordinate to) the State of Texas. See City of Rome v. United States, 446 U.S. 156, 166 (1980)
(“As we have noted, the city of Rome comes within the preclearance requirement because it is a
political unit in a covered jurisdiction, the State of Georgia.”).2

Since 1965, any jurisdiction that is independently covered under the Act may bail out; in
1982, Congress extended eligibility for bailout to “political subdivisions” as defined in Section
14(c)(2) that were not independently covered, but were within covered States. Smaller units of
government that are, like the District, within a county that conducts voter registration become

subject to the preclearance requirement—and may be released from that requirement—as a result

2 See also 28 C.F.R. pt. 51 app. (listing Texas, but not the District or any other of Texas’s

political subunits, as a jurisdiction to which Section 5 preclearance requirements directly apply);
H.R. Rep. No. 89-439 (1965), reprinted in 1965 U.S.C.C.A.N. 2437, 2464 (“The term political
subdivision’ is not intended to encompass precincts, election districts, or similar units where they
are within a county or parish which supervises registration for voting.”); Conf. Rep. No. 8§9-711
(1965), reprinted in 1965 U.S.C.C.A.N. 2578, 2582 (adopting the House version of the statutory
definition of “political subdivision”). The District’s out-of-context statement from the legislative
history that “[t]he expiring provisions of the Voting Rights Act allow any covered jurisdiction to
remove itself from coverage[,]” Pl. Opp. [Dkt. No. 107] 17 (quoting H.R. Rep. No. 109-478, at
93 (emphasis from Pl. Opp. omitted)) is not inconsistent with Defendant-Intervenors’ position.
As noted above, the District is not independently covered by Section 5, but rather is subject to
the preclearance obligations of that law because it is within the State of Texas, which is covered
as a State; the District’s ability to bail out is thus dependent on the bailout of Texas or, since
1982, Travis County.
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of the coverage and bailout status of the State or “political subdivision” in which the subunit is
located. See D-1 Opp. 10-11, 13-15.°

City of Rome also disposes of any argument that there is a constitutional flaw in the fact
that the District is required as a political subunit of the State of Texas to comply with the pre-
clearance requirement—but cannot independently bail out. The rule the District advocates
here—that Section $ is unconstitutional unless every political subunit of a covered State that is
required to preclear its voting changes may also independently bail out—was advanced by Jus-
tice Powell in dissent and rejected by the Court. Joined only by then-Justice Rehnquist, Justice
Powell argued that “the Court’s interpretation of § 4(a) renders the Voting Rights Act unconstitu-
tional as applied to the city of Rome” and that “the Fifteenth Amendment provides no authority
for continuing [preclearance obligations] until the entire State of Georgia satisfies the bailout
standards.” City of Rome, 446 U.S. at 200-201 (Powell, J., dissenting). The Court, however,
stressed that the City of Rome was required to obtain preclearance of its voting changes because
it was a political subunit of an independently covered jurisdiction—the State of Georgia—and
sustained Section 5 as consistent with federalism principles and as valid enforcement legislation
under the Fifteenth Amendment. See id. at 180-183. Similarly, here the District is subject to
Section 5 pre-clearance obligations because of its subordinate relationship to the State of Texas,
and may bail out through the State of Texas (or, in addition, through Travis County). City of

Rome makes clear that this arrangement is constitutionally sound.

3 Professor Richard Williamson, whom the District describes as a “close observer” of the

Act’s 1982 amendments, P1. Opp. 18, shares the Defendants’ views. As the District acknowl-
edges, Professor Williamson interprets Congress’s 1982 Amendments to have liberalized the
bailout eligibility provisions only to include States and “political subdivisions” as that term is
defined in the Act. Pl. Opp. 23 n.8; Richard A. Williamson, The 1982 Amendments to the Voting
Rights Act: A Statutory Analysis of the Revised Bailout Provisions, 62 Wash. U. L.Q. 1, 41
(1984) (“Congress specifically has authorized bailout by a ‘political subdivision’ (as defined for

coverage purposes)[.]”).
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