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expiring provisions, and are the expiring provisions, as interpreted by the courts, still adequate to
protect the rights of minority voters. While there is so much to celebrate over the last 40 years,
our record indicates that we have not yet reached the point where the special provisions of the
Act should be allowed to lapse. As some might have you believe, efforts to suppress or dilute
minority votes, I report to you sadly, are still all too common.” April 27, 2006 Hearing, at 8.

1435. Representative John Conyers of Michigan testified before the Senate Judiciary Com-
mittee that “[w]ith respect to Section 5, covered jurisdictions, [the House Judiciary Committee]
found continuing patterns of discrimination in voting, as evidenced by adverse Section 2 find-
ings, Section 5 objections, and withdrawals of Section 5 submissions after requests for more in-
formation from the Department of Justice itself. Similarly, with respect to Section 203, we re-
ceived substantial testimony from the advocacy community and the Department of Justice, sup-
ported by its litigation record, that language minorities remain the victims of discrimination in
voting. Most importantly, our record indicates that substantial native-born populations and other
citizens still need language assistance to cast an effective ballot. In addition to examining
whether there was continuing discrimination in voting, we also examined the impact that several
Supreme Court decisions have had on Section 5’s ability to protect the minority community in
covered jurisdictions from discriminatory voting changes. This inquiry was important to ensure
the continuing vitality of the Voting Rights Act.” Id. at 8.

1436. Representative John Conyers of Michigan testified before the Senate Judiciary Com-
niittee that “the record we present to you today is one of the most complete that I have seen for
any piece of legislation, with testimony from almost 40 witness, national reports, state specific
reports and investigations as to the effectiveness of specific statutory provision by government

and academic experts. Should it choose to review this legislative history, as it has done in the
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past, the Supreme Court should find this record evidence of a careful inquiry that supports the
guarantees of equal voting rights which are enshrined in the Constitution.” Id. at 14.

1437. Congress received a statemeht from former Senate Majority Leader Tom Daschle of
South Dakota who noted that, “as the Supreme Court has made clear, a detailed record showing
discrimination in voting since its last reauthorization is necessary for future reauthorization to
withstand a constitutional challenge.” Senator Daschle further stated that Section 5 is “needed
every bit as much today as it was 40 years [ago], on August 6, 1965, when it was signed by
President Johnson.” March 8, 2006 Hearing Vol. IV, at 4596-4602.

) The Comparison of of Covered to Non-Covered Jurisdictions

1438. Congress received testimony from Ronald Gaddie, that “[t]he top six States in terms
of overall progress [concerning African-American voter registration and participation] are the
ones that were caught by the initial trigger mechanism of the Voting Rights Act. The two States
brought in later, Florida and Texas, place seventh and ninth in an 11-State South, respectively, in
terms of voting rights progress. The States never required to comply with Section 5, Arkansas
and Tennessee, rank last and eighth, respectively.” May 16, 2006 Hearing, at 7.

1439. Congress heard testimony from Anita Earls that in North Carolina, there is a recent
“pattern of local governing bodies going back to at-large election systems, something that is not
occurring in non-covered jurisdictions. So this pattern of continuing to try to either go back to
discriminatory patterns or enact new discriminatory measures, is something that is unique to the
covered jurisdictions.” Id. at 15.

1440. Congress heard testimony from Anita Earls concerning the differences in discrimina-
tory activity in covered and non-covered jurisdictions. Responding to questioning by Senator

Russ Feingold of Wisconsin, Ms. Earls testified that “several counties non-covered under Section
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5 sued under Section 2, required by court order to put in place single and redistrict systems, are
now passing laws to go back to at-large election systems. Under Section 5, that would be retro-
gression and it is prohibited. It is not happening in the covered counties.” Id. at 22.

1441. Congress heard testimony from Anita Earls concerning the deterrent effect that Sec-
tion 5 has in covered jurisdictions as compared to non-covered jurisdictions. Responding to
questioning by Senator Russ Feingold of Wisconsin Ms. Earls testified that “[i]n preparation for
the report that we prepared on North Carolina and Virginia, we had hearings and local residents
came and talked about how in the covered counties local officials will consult with them if they
want to move a polling place or when they are enacting new districting plans. That doesn’t hap-
pen in the non-covered counties.” Id. at 22.

1442. Congress heard testimony from Anita Earls concerning the differences in discrimina-
tory activity in covered and non-covered jurisdictions. Responding to questioning by Senator
Russ Feingold of Wisconsin Ms. Earls testified that, “[i]n Rocky Mount, a covered [North Caro-
lina] city, in the late 1990’s, that city annexed Battleboro, a predominately black neighborhood,
because under Section 5 they couldn’t continue to annex white areas and not annex that black
neighborhood. In Pinehurst, not a covered jurisdiction, there are four or five African-American
communities that are outside the town boundaries that still don’t have water and sewer and still
can’t vote for local officials. So there is really a difference in the experiences of covered versus
non-covered counties.” /d. at 22.

1443. Congress received testimony from Anita Earls that “while limited to only reported
cases of published opinions, [Professor Ellen] Katz’s study concluded that 24 lawsuits since

1982 identified more than 100 instances of intentionally discriminatory conduct in voting. Eight
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of these 24 lawsuits were in jurisdictions covered by Section 5; 14 were in non-covered jurisdic-
tions.” Id. at 4.

1444. Congress received testimony from Anita Earls about an article by Ellen Katz on Sec-
tion 2 litigation since 1982. Ms. Earls testified concerning Katz’ article, “[r]eviewing election
results from hundreds of state and local elections, the courts regularly found more extreme ra-
cially polarized voting in the covered jurisdictions than in non-covered jurisdictions.” Earls fur-
ther testified that “[t]his wide divergence in racially polarized voting between covered and non-
covered jurisdictions is an important empirical finding demonstrating that minorities have less
ability to participate equally in the political process in covered jurisdictions.” Id. at 48.

1445. Congress received testimony from Anita Earls citing a study by Spencer Overton as-
sessing “indicators of political exclusion” in covered and non-covered jurisdictions. Earls testi-
fied concerning “cumulative evidence contained in individual state reports on covered jurisdic-
tions since 1982 that have been introduced into the record during the Voting Rights Act reau-
thorization hearings in the House and Senate. A careful review of those reports yields over-
whelming evidence of polarized voting in covered jurisdictions, attempts to circumvent court
orders regarding redistricting plans and other election practices, widespread use of racial appeals
in election campaigns, violations of Section 2 of the Voting Rights Act, and overt attempts to
intimidate minority voters. While there are isolated incidents of such practices in non-covered
states, and some Section 2 cases are brought and won in non-covered jurisdictions, there is no
evidence of significant and continuing violations of minority voting rights at the state and local
level in non-covered jurisdictions.” Id. at 47-48.

1446. Congress received testimony from Anita Earls that, “[s]ince I believe the evidence in-

dicates there is a clear differentiation between covered and non-covered jurisdictions, and be-
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cause in my experience of litigating voting rights cases around the country over the past 18
years, including cases in covered jurisdictions and non-covered jurisdictions I have found impor-
tant differences between those jurisdictions, I believe that reauthorization needs to be for a pe-
riod of 25 years. Covered jurisdictions show a continuing pattern of enacting laws and proce-
dures designed to suppress and dilute the voting strength of minority voters.” Id. at 55.

1447. Congress heard testimony from Professor Pamela Karlan that “[t]here is substantial
evidence that the candidate preferences of minority and non-minority voters differ more signifi-
cantly in many covered jurisdictions than in non-covered jurisdictions. In the last round of redis-
tricting, for example, federal courts in cases involving South Carolina, Georgia, and Texas all
found the continued existence of racial bloc voting.” Id. at 74-75.

1448. Congress heard testimony from Professor Pamela Karlan that “[a]s a factual matter, if
... half of the examples of racial discrimination since 1982 occurred in covered jurisdictions and
half occurred in non-covered jurisdictions, it is worth remembering the denominator there, which
is, there are 9 fully covered States that are covered jurisdictions and there are 41 States that are
not covered. So half of the discrimination is occurring in those 9 States. It suggests that there is
actually more of a problem in the covered jurisdictions than in the non-covered ones.” May 16,
2006 Hearing, at 13. Cf. May 9, 2006 Hearing, at 43-44 (written response of Chandler Davison)
(noting that “a disproportionate number of the reported Section 2 cases resolved favorably to mi-
norities nationwide were filled in Section 5-covered jurisdictions.”).

1449. Congress received testimony from Chandler Davidson, citing the report of the Na-
tional Commission on the Voting Rights Act, which found that “when compared to courts in
non-covered jurisdictions, courts in covered jurisdictions have more frequently found racial ap-

peals, acts of official discrimination that impact voting rights, and the use of devices that ‘en-
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hance’ opportunities for discrimination against minority voters more likely to be employed.
These courts more often identify a lack of success by minority candidates and a lower level of
minority voter registration and turnout. Courts in covered jurisdictions have documented voting
patterns that are more extensively racially polarized than have courts in non-covered jurisdic-
tions. They have more often found that the effects of discrimination in various socio-economic
arenas remain salient and continue to shape contemporary opportunities for minority political
participation.” May 9, 2006 Hearing, at 44-45.

d) Congressional Consideration of the Coverage Formula

1450. Congress received testimony from Anita Earls that the Section 4 trigger is neither un-
der-inclusive nor over-inclusive. Ms. Earls testified that the trigger is not under-inclusive be-
cause the Voting Rights Act “also gives a court the power to initiate Section 5 coverage by court
order in any proceeding instituted by the Attorney General or an aggrieved person where the
court finds that violations of the fourteenth or fifteenth amendment justify equitable relief].]
Thus, coverage can be expanded to include jurisdictions where there are serious constitutional
violations and the risk is great of continued barriers to minority political participation.” Ms.
Earls further testified that the trigger is not over-inclusive because of “the more than ample
‘bailout’ provisions[.]” May 16, 2006, at 42.

1451. Congress received testimony from Drew Days, that “[a]s in 1982 ... I believe Con-
gress should preserve the use of the presidential elections of 1964, 1968, and 1972 in the reau-
thorized formula, given the past reliability of the formula in appropriately targeting jurisdictions
for pre-clearance with a historical pattern of voting discrimination that Congress must consider.
The original coverage formula considered whether a jurisdiction had employed a test or device

and the level of voter turnout and registration. Accordingly, it bears emphasis that the depressed
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turnout and registration levels were an indicator of the larger problem of entrenched discrimina-
tion in voting that Congress intended to address and not the end itself.” May 17, 2006 Hearing,
at 32-33.

1452. Congress received testimony from Drew Days that “the current trigger formula still
works in most instances to correctly identify those jurisdictions where preclearance is necessary
given past and current patterns of discrimination[.]” May 17, 2006 Hearing, at 34.

1453. Congress received testimony from Armand Derfner that he would not support updat-
ing the coverage formula to refer to the Presidential elections of 2000 and 2004. Derfner testi-
fied that “[b]ased on the records before Congress at those times, the litmus test was remarkably
accurate in pinpointing those places where the malignancy existed and in generally leaving alone
those places where it did not. Thus, the purpose of the original triggers has no logical connection
with mere showings of low voter participation in a particular recent election in a given jurisdic-
tion.” May 17, 2006 Hearing, at /3.

1454. Congress heard testimony from Professor Pamela Karlan that the current coverage
formula is neither unconstitutionally over- nor under-inclusive. With regard to the issue of over-
inclusiveness, Professor Karlan cited the bailout provision, whereby “jurisdictions that ought not
be covered, but that are brought within the trigger, can get out.” With regard to the issue of un-
der-inclusiveness, Professor Karlan cited the “pocket trigger” (or bail-in), which allows a court
to order that a jurisdiction exhibiting pervasive intentional discrimination against minority voters
be brought within Section 5 coverage. Professor Karlan testified that the pocket trigger was used
in an Arkansas jurisdiction, “which . . . is one of the worst States in the south because it wasn’t

brought within the Voting Rights Act in 1965.” May 16, 2006 Hearing, at 13.
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1455. Congress received testimony from Representative Jessie Jackson, Jr. of Illinois that
“reauthorization of Section 5 of the Act . . . is vital. Section 5 must not be removed or weak-
ened. However, Section 5 must not be applied nationally where it is not needed. These provi-
sions were specifically designed to target areas where there was a history or pattern of voter ex-
clusion and discrimination. Any modification of Section 5 must be similarly targeted to current
problems so that it can pass constitutional muster in a potential court challenge.” October 25,
2005 Scope Hearing Vol. 11, at 3279.

1456. Congress received testimony from Theodore Shaw, who stated that “the Boerne rul-
ing does not call for outright exclusion of historical data, such as the 1964 presidential election
turn-out figures that help develop the coverage formula, so long as this data is sufficiently com-
plimented by recent and contemporary evidence of continued voting discrimination.” May 9,
2006 Hearing, at 163.

1457. Congress received testimony from Professor Nathaniel Persily that “abandoning a
seemingly neutral [coverage] formula for ad hoc judgments about the relative threat certain ju-
risdictions pose necessarily opens one up to charges of political cherry-picking and threatens
both the passage and survival of section 5 at the Court.” May 17, 2006 Hearing, at 135.

1458. Congress heard testimony from Robert McDuff who stated that he would not support
changing the existing coverage formula requiring preclearance of changes because “it has
worked very successfully, and I think there is still a need for it.” May 10, 2006 Hearing, at 26.

1459. Congress heard testimony from Robert McDuff, who testified that he agreed with
Senator Leahy’s statement that the preclearance provisions act as “a protection for those people

who want to do what is right.” May 10, 2006 Hearing, at 26.
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