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involved in a remarkable 74 percent of all objections in that decade.” May 16, 2006 Hearing, at
3.

377. Congress received testimony through the National Commission on the Voting Rights
Act that “[o]ne important measure of the extent of voting discrimination of both types is the
number of Section 5 objections interposed by the Department of Justice. Of the 1,116 objections
from 1968 through 2004, prohibiting 1,589 proposed election changes submitted for preclear-
‘ance, 626, or 56 percent of the total, occurred after August 5, 1982.” March 8, 2006 Hearing Vol.
1, at 219-220.

378. Congress received testimony from Anita Earls that more than one-half million voters
have been aided by Section 5 enforcement: “DOJ objections since 2000 have protected 8,764
voters in Virginia, 10,518 voters in Georgia, and 12,756 voters in North Carolina. During the
same time period, nine objections to South Carolina submissions protected 96,143 African-
American voters, two objections to Arizona submissions protected 163,647 Hispanic and Ameri-
can Indian voters, and six objections to Texas submissions protected 359,978 African American
and Hispanic voters. Approximately thirteen school board members, twenty-seven local legisla-
tors, and six state legislators have been determined by this activity. In total, 663,503 minority
voters in the last six years have been aided by Section 5 objections.” May 16, 2006 Hearing, at
58.

379. The Department of Justice has objected to more than 700 submissions of voting
changes since 1982. H.R. Rep. No. 109-478, at 36.

380. Nadine Strossen, president of the ACLU testified that between January 1, 2000 and
January 1, 2005, the Attorney General interposed 40 objections to voting changes nationwide, 37

of which involved a change made by a local entity and that such objections have the potential to
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protect thousands of voters from unlawful discrimination. March 8, 2006 Hearing Vol. I, at
1290.

381. Congress received testimony from Nathaniel Persily, who testified that “[o]f the 40
objections interposed by the Attorney General between January 1, 2000 and January 1, 2005, 37
involved changes made by a local, rather than a state government. May 17, 2006 Hearing, at
129-130.

382. Congress received testimony from Assistant Attorney General Wan Kim on the pro-
portion of preclearance submissions that involve redistricting: “[Ijn Calendar Year 2004, we re-
ceived 5,211 submissions, 242 of which involved redistricting plans. In Calendar Year 2005, we
received a total of 4,734 submissions, 125 of which involved redistricting plans. In Calendar
Year 2006, we already have received 4,094 submissions (as of May 5), 19 of which have been
redistricting plans. Perhaps not surprisingly, the number of section 5 submissions sent to the
Department of Justice tends to reach its apex two years after the decennial Census, the point at
which jurisdictions have the demographic data necessary to redraw their political districts. For
example, in 2002, we received 5,910 submissions, of which 1,138 were redistricting plans. Simi-
larly, in 1992, we received 5,307 submissions, 974 of which involved redistricting plans.” May
10, 2006 Hearing, at 116.

383. Wan Kim, Assistant Attorney General, presented testimony regarding the recent de-
cline in the number of objections. Kim stated that the objection rate reflects the wide-spread
compliance with the Voting Rights Act on the part of covered jurisdictions. May 10, 2006 Hear-

ing, at 8.
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384. Congress received testimony from Robert McDuff that a “recent study revealed that
discriminatory purpose served as the basis for 43 percent of all objections made in the adminis-
trative precleafance process prior to the Bossier Il ruling.” Id. at 95.

385. Congress received information that after 1990, DOJ increased the number of objec-
tions interposed on the basis of discrimination against Hispanic voters. "Objections were inter-
posed on this basis to statewide plans in Arizona, New Mexico, New York, and Texas, and to
local plans for three counties and a community college district in Arizona, two counties in Cali-
fornia, the New York City Council, and, in Texas, 11 counties, two cities (Dallas and Houston),
four school districts, a water district, and plans for justices of the peace and constables in five
counties. In contrast, during the same time period in the 1980s, objections based on discrimina-
tion against Hispanic voters were interposed to statewide plans in New York and Texas, and to
local plans only for the New York City Council and one county in Texas.” October 18, 2005
Hearing, at 1408-1409.

386. Congress received information that, “[f]ollowing the statewide objections, the af-
fected states uniformly complied with Section 5. No state sought to implement a plan to which
the Attorney General objected, and after the objections were interposed the states generally
adopted new plans, which were precleared and then implemented. In a few instances, the ob-
jected-to plan was replaced for the 1992 elections by a plan ordered into effect by a federal dis-
trict court based on exigent circumstances, i.e., there was insufficient time for the state to de-
velop a remedial plan and hold elections as scheduled. This occurred with respect to the Ala-

bama congressional plan, the Arizona legislative plans, and the Texas House plan. Arizona and

Texas subsequently adopted an obtained preclearance for remedial plans, while Alabama is con-
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tinuing to implement the court-drawn plan for congressional elections.” October 18, 2005 Hear-
ing, at 1409.

387. Congress received testimony that, “[flrom April 1991 through June 1995, the Attor-
ney General interposed Section 5 objections to 153 redistricting plans (for 122 different elected
bodies) for counties, cities, and school districts, as well as plans used to elect certain other local
officials. These included objections to the plans for the three largest cities covered in whole or in
part by Section 5, New York City and Dallas and Houston, Texas. Preclearance was granted to
2,279 local plans.” October 18, 2005 Hearing, at 1410.

388. Congress received a report by Luis Ricardc; Fraga and Maria Lizet Ocampo titled
“The Deterrent Effect of Section 5 of the Voting Rights Act: The Role of More Information Re-
quests” explaining that “[fJrom 1990 through July 29, 2005, 261,388 changes were submitted. A
total of 792 objections to these changes were made by the DOJ.” March 8, 2006 Hearing Vol. 11,
at 2540.

389. Congress heard testimony from Chandler Davidson on “three separate possible expla-
nations” for the decline in objections: 1) “Since 2001 the Department of Justice has not been en-
forcing Section 5 as aggressively as it should.” 2) “The Supreme Court’s interpretation of what
Section 5 means has changed.” 3) “. .. covered jurisdictions have finally accepted Section 5 as a
principle they must comply with whenever they make a voting change, like it or not, and they
have developed an efficient procedure for substantially increasing the likelihood of preclear-
ance.” May 9, 2006 Hearing, at 62-64.

390. Congress heard testimony from Anita Earls that “[tThere are also some issues of un-
der-enforcement of Section 5, in circumstances where the Department should have objected, but

failed to. Because affected communities do not have the right under the statute to appeal the
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grant of preclearance, there are many examples of minority community groups opposing voting
changes as retrogressive where the Department has granted preclearance. In the Georgia Voter
ID case, the submission of a law later enjoined by a federal district court on the grounds that the
plaintiffs were likely to prevail on their claims that the law was an unconstitutional poll tax and
that it lacked a rational basis, was precleared against the advice of career attorneys in the De-
partment.” May 16, 2006 Hearing, at 54.

391. Congress heard testimony from Assistant Attorney General for Civil Rights, former
Solicitor General of the United States and Law Professor, Drew Days that the number of “vastly
underestimate the true degree to which covered jurisdictions are making voting changes that dis-
advantage minority voters. Even with vigorous enforcement by the Justice Department, hun-
dreds of changes that would not meet Section 5 preclearance requirements are never submitted
for consideration. Given time and resource constraints, the Justice Department is unable to en-
sure that every electoral change influencing minority voters will be subject to preclearance.”
May 17, 2006 Hearing, at 38.

392.  Congress received a statement supporting reauthorization from Senator Patrick Leahy
of Vermont that summarized the testimony of Debo P. Adegbile. Senator Leahy stated that
Adegbile “testified about some examples of the types of evidence in the record: The Record be-
fore this Congress presents continued evidence of such violations, and highlights the necessity
for continued review of voting changes to protect minority voters in covered jurisdictions. For
example, since the VRA’s 1982 renewal, violations of minority voting rights have taken the form
of last minute election date or polling place changes, discrimination at the polls, and familiar di-
lutive tactics of ‘cracking’ and ‘packing’ minority voting districts. Objections to voting changes

interposed by DOJ are one category of evidence relevant to the persistence of discrimination in
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covered jurisdictions. . . . [T]here have been more objections in covered jurisdictions since the
last reauthorization in 1982—608—than there were before that reauthorization, including 80
statewide section 5 objections. However, these objections only reveal a chapter of a much longer
story. . .. Excluded from the category of objection statistics are other categories of deterred and
rejected voting changes. These include matters that were denied preclearance by the Washington
D.C. District Court; matters that were settled while pending before that court; voting changes
that were withdrawn, altered or abandoned after the DOJ made formal More Information Re-
quests, MiRs; as well as any recognition that the very existence of preclearance deters discrimi-
natory voting changes in the first place. Taken together, these categories provide a more holistic
view of the sizeable impact, deterrent effect, and continued need for section 5°s provisions.
Moreover, without the section 5 preclearance provisions many jurisdictions that have experi-
enced a long history of exclusionary practices in voting would have lacked the incentive to tailor
their electoral changes in a non-discriminatory fashion. Even with section 5 in place, many cov-
ered jurisdictions made voting changes that disadvantaged minority voters without preclearing
them with the DOJ. This is the Testimony of Debo P. Adegbile, Associate Director of Litigation
of the NAACP Legal Defense and Educational Fund, Inc., before the United States Senate Judi-
ciary Subcommittee on the Constitution, June 21, 2006, citing generally Luis Ricardo Fraga &
Maria Lizet Ocampo, More Information Requests and the Deterrent Effect of Section 5 of the
Voting Rights Act, June 7, 2006 unpublished essay, submitted to Senate Judiciary Committee on
June 9, 2006.” 152 Cong. Rec. S7746.

3 Objections in Covered Jurisdictions Other than Texas

393. Congress received testimony from Anita Earls that the proper way to measure the true
impact of Section 5 is to “take into account all of the ways that the preclearance requirement op-

erates to deter and prevent the use of voting practices that disadvantage minority voters.” In ad-
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dition to objections, she mentioned declaratory judgments barring the implementation of dis-
criminatory laws, and the effect of More Information Requests that can lead to withdrawal of
voting changes.” May 16, 2006 Hearing, at 52.

394.  Congress received testimony that objection letters issued by the Department of Justice
can serve as evidence of discrimination against minority voters. Such a letter implies that, at
least one proposed change in the jurisdiction’s submission would violate, on the basis of race or
color or membership in a language-minority group, legally guaranteed voting rights of citizens.
The targets of discrimination are virtually always racial minorities and language-minority citi-
zens. In other words, Congress received testimony that each objection from the Department of
Justice is an instance of vote discrimination that would have been perpetrated by local govern-
ment officials were it not foiled by Section 5. March 8, 2006 Hearing Vol. I, at 171.

395. Congress received testimony from Attorney Armand Derfner that Section 5 has pre-
vented implementation of voting changes that would have diluted minority voting strength. He
stated that “of the 1300+ changes to which the Attorney General has objected to date, the vast
majority have involved changes in representational systems, or, to put it in plainer terms, gerry-
manders and related tactics: redistricting; changes to at-large or multimember districts; annexa-
tions superimposed upon at-large election systems; majority-runoff requirements; and anti-
single-shot methods such as full-slate laws and numbered places.” Derfner further noted that-
“[s]ince an objection is the equivalent of a court injunction, the large number of objections shows
how central the role of preclearance is in guarding the right to vote.” October 20, 2005 Hearing,
at 81-82.

396. Congress received testimony through the National Commission on the Voting Rights

Act that the decline in objections could be attributable to a variety of reasons (Bossier Parish I1,
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politicization of the Voting Section, jurisdictions having learnt their lesson). Nevertheless, the
Commission noted that despite a general decline in objections beginning in the early nineties,
there continues to be an appreciable number of interventions of various kinds by the Department
of Justice and by private plaintiffs to prevent vote discrimination. And in the period from 1982
through 2004, more of these interventions occurred than in the Act's earlier years. March 8,
2006 Hearing Vol. I, at 200.

397. Congress received testimony from Anita Earls that “[t]he lower number of objections
from 2005 is consistent with past patterns of the ebb and flow associated with decennial redis-
tricting. Section 5 submissions and resulting objections are greatest in years immediately prior
to and after redistricting cycles. In a mid-decade year, such as 2005, you would expect to see a
smaller number of submissions and objections because there are significantly fewer redistrict-
ings.” May 16, 2006 Hearing, at 54.

398. Congress heard testimony from Anita Earls that “[m]any of the objections in the last
ten years have involved statewide objections impacting minorities throughout the state. Objec-
tions at the state level also have prevented sophisticated attempts to disenfranchise minority vot-
ers. This is not merely a ‘numbers’ game. No single measure is determinative of the continuing
need for reauthorization.” /d. at 55.

399. Congress received testimony from Anita Earls that “[e]ven in light of the severe limi-
tations on Section 5 review that occurred as a result of Bossier II . . . the Department of Justice
has objected to fifty-four submissions since 2000 for changes to voting procedures from Ala-
bama, Arizona, California, Georgia, Louisiana, North Carolina, South C.arolina, Texas, and Vir-
ginia. These objections have ranged in subject from state and local redistricting, annexations,

voting methods, voting time, poll place location, and in at least one occasion the absolute cancel-
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