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to leave. Later, some white men in a truck with guns stopped in front of the polling place and
began heckling black people until the blacks left, while whites were not heckled by the white
men or the official. H.R. Rep. No. 97-227, at 15.

191. Congress heard evidence from John Nettles in June, 1981, hearings that in Phoenix,
Alabama, Arthur Sumbry was convicted and sentenced to four years for unauthorized voter reg-
istration when he assisted his pregnant wife, a deputy registrar. Id.

192.  Abigail Turner gave evidence in June, 1981, hearings that in Pickens County, where
67% of the eligible whites were registered, the county refused to appoint deputy registrars and
voting registrars called the sheriff (who remained throughout the election) when groups of
blacks came to register. /d.

193.  Abigail Turner also gave evidence that in Clio, Alabama, new elections were ordered
in a suit brought pursuant to Section 5 in 1981 when a black candidate for city council who had a
loan secured by a second mortgage from the only bank in town found the loan was ordered to be
made current two weeks before the town council election—where the president of the bank who
called her with the notice and came to her house after she filed an election contest was also the
Mayor for the last twenty-five years. Id.

194. Witnesses from Alabama reported five of the seven counties designated for reregistra-
tion in 1981 were “black belt” and the reregistration bills were passed by the legislature as local
legislation under “Gentlemen’s Agreements.” Moreover, the sponsor of the Wilcox and
Lowndes Counties’ bill exempted the predominantly white counties in his district from compli-
ance with the registration bill. Id. at 16.

195. The House Report noted United States v. Humboldt County, Nevada, Civil Action No.

R 70-0144 HEC (D. Nev. 1979), as stating that in Humboldt County, Nevada, registrars refused
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to register Indians for failing to properly fill out registration cards while non-Indians were not
subjected to the same scrutiny. Id.

196. In hearings on May 28, 1981, and June 3, 1981, witnesses described dual registration
requirements in Mississippi and Georgia and dual re-identification requirements for voters in
some areas of Virginia. /d.

197. The 1981 House Report noted that witnesses from Alabama and Georgia described
the failure of elections officials to appoint additional registrars when, for example, most of the
white population was registered but a small percentage of the black community was registered.
Id at17.

198. The 1981 Report also noted that in 1981 a bill was introduced in the Alabama Senate
to appoint city clerks as voting registrars at the request of the municipal government, but an
amendment was offered by a representative to exempt ten counties in the black belt from this ex-
panded voting procedure. Id.

199. Representative Henry Hyde indicated his desire to retain the Section 5 preclearance
provision of the VRA but to amend the bailout provisions of the Act. In particular, Congressman
Hyde expressed an interest in “liberaliz[ing] the bailout sections where a juﬁsdiction can show
that for 10 years there hasn’t been a single significant objection sustained on any of their submis-
sions, and show that they have made the submissions that are required.” Hyde also indicated a
desire to “recognize good conduct, and permit a jurisdiction to bail out based on their record, an
honest appraisal of their record, but to retain preclearance.” May 6, 1981-July 13, 1981 House
Hearings, at 920.

200. Thomas M. Boyd, Associate Counsel of the Subcommittee on Civil and Constitu-

tional Rights of the Judiciary Committee, expressed concern that “permanent coverage under the
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preclearance provisioné of the act” might serve as a “disincentive in some jurisdictions to im-
prove [and] to incorporate minorities into the electorate.” Boyd indicated that the bail out provi-
sions encourage jurisdictions to “take appropriate action to incorporate those minority communi-
ties into the electorate.” May 6-July 13, 1981 Hearings at 1197.

201. Thomas M. Boyd, Associate Counsel of the Subcommitee on Civil and Constitutional
Rights of the Judiciary Committee, noted that even those jurisdictions that successfully bailout
would remain subject to a probationary period. In particular, Boyd noted that the “court would
retain jurisdiction for purposes of revoking bailout, and reinstituting administrative preclearance
in the event someone decides to return to business as usual. The purpose is simply to try to en-
courage people to improve their systems rather than maintain an inequitable status quo.” May 6-
July 13, 1981 Hearings at 1197.

202. Inresponse to questions from Thomas M. Boyd, Associate Counsel of the Subcom-
mitee on Civil and Constitutional Rights of the Judiciary Committee, Douglas Caddy, former
Director of the Elections Division of the Texas Secretary of State’s Office, expressed support for
the bailout provision. Caddy indicated that, in his view, the bailout provisions would provide an
incentive for eligible jurisdictions throughout the State of Texas to comply with the requirements
of the Act. Caddy stated that “those political entities that did a good job, who have built a good
record in this area, should be given a ‘gold star’ so to speak, publicly recognized that they have
built such a record and be bailed out from under coverage of the act.” Caddy indicated that the
“peer pressure” resulting from this process would be “tremendous” and “most beneficial.” May
6-July 13, 1981 Hearings at 1237.

203. Vilma S. Martinez, former President and General Counsel of the Mexican American

Legal Defense and Educational Fund, stated that, in her view, many jurisdictions in Texas did
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not satisfy the criteria for bailout. Martinez stated that “Texas, by contrast, is unable Fo meet the
burden of proof for a very good reason: state and local election laws and practices continue to
discriminate against Hispanics and other minorities. It is precisely in those areas where dis-
criminatory tests and devices were used and where discriminatory election practices continue to
this day that pre-clearance must be retained.” May 6-July 13, 1981 Hearings at 1879.

204. In aletter dated February 25, 1982 in response to questions from Senator Orrin G.
Hatch, former Assistant Attorney General Wm. Bradford Reynolds observed, that proposed
amendments “would substantially change the bailout process.” Reynolds observed that “a bail-
out suit could be brought by an individual county in a fully covered state” and estimated that
“[t]here are more than 800 such counties.” January 27-March 1, 1982 Hearings, at 196.

205. In a letter dated February 25, 1982 in response to questions from Senator Orrin G.
Hatch, former Assistant Attorney General Wm. Bradford Reynolds observed that “the reasons
for confining bailout suits to the District Court for the District of Columbia were (1) a desire for
uniformity of decision at the trial-court level, (2) the belief that use of the District Of Columbia
court would mean prompt and impartial adjudication of the cases, thus avoiding problems that
had been experienced in some of the federal courts in covered states, and (3) the convenience to
this Department.” January 27-March 1, 1982 Hearings, at 197.

206. In a written statement submitted to Congress, Senator Charles Mathias, Jr. observed
that “[u]nder this new procedure, jurisdictions covered under the Act’s special provisions, in-
cluding Section 5 preclearance, can bailout more easily than if present law were extended.”
Mathias stated that the “change represents a major accommodation and I share the belief of the
House Judiciary Committee that ‘it will provide the necessary incentives to the covered jurisdic-

tions to comply with laws protecting the voting rights of minorities,” and thus allow them to
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achieve exemption from the Act’s special requirements.” January 27-March 1, 1982 Hearings,
at 213.

207. Prepared statement of Senator Edward Kennedy made note of several amendments
that effectively “liberalized [the] bail out procedure[s]” but cautioned that “if the bail-out is
amended further, there is a serious danger that the extension of Section 5 will prove a hollow vic-
tory. A flimsey [sic] bail-out provision would become a sieve. It would serve as a backdoor exit
for many jurisdictions where the preclearance provision of Section 5 is still needed. It would be
an indirect repeal of Section 5. January 27-March 1, 1982 Hearings, at 220.

208. Congress received written testimony from Benjamin L. Hooks, former Executive Di-
rector of the N.A.A.C.P. and former Chairman of the Leadership Conference on Civil Rights and
the Black Leadership Forum, commenting that proposed changes offered during the 1982 reau-
thorization significantly “liberalized” the bailout process. Hooks also observed that the “bail out
standards are equitable and reasonable. Each of the provisions in S.1992 is necessary to insure
that only those jurisdictions bail out that have (1) complied with the Act; (2) abandoned dis-
criminatory voting procedures and practices; and, (3) taken positive steps to include minorities
fully in the political process. These standards are achievable.” January 27-March 1, 1982 Hear-
ings, at 276.

209. Vilma S. Martinez, former President and General Counsel of the Mexican American
Legal Defense and Educational Fund, offered testimony expressing support for amendments of
the bailout provision. Martinez stated that “although we insist that section 5 must remain in ef-
fect in Texas and many other jurisdictions still eager to deny minorities voting rights, we recog-
nize that some jurisdictions that have long abandoned discriminatory election practices should be

allowed to exempt themselves from section 5 coverage upon a sufficient showing. The new
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bailout provisions propose a substantial relaxation of the bailout provisions in the current law
and would permit counties within a fully covered State to bail out independently of the State. I
urge the Senate to adopt the bailout contained in S. 1992 and to reject attempts to weaken it fur-
ther.” January 27-March 1, 1982 Hearings, at 290.

210. Congress received testimony from Vilma Martinez, former President and General
Counsel of the Mexican American Legal Defense and Educational Fund, expressing support for
limited amendments to the bailout provision. Martinez stated that “[t]he new bailout provisions
propose a substantial relaxation of the bailout provisions in the current law, and would permit
counties within a fully covered state to bailout independently of the state. Of the more than 800
counties now covered, approximately one fourth of them would meet the objective criteria for
bail out in 1984 and 1985. This measure fully answers the need for greater flexibility that some
Section 5 critics have called for. The record before the House strongly supported the need to
continue Section 5, not to weaken it. In light of this record, the generous provisions for bail out
contained in S. 1992, which may permit 200 counties to be released, cannot fairly be called ‘im-
possible’ or ‘unreasonable.” Therefore, I urge the Senate to adopt the bail out contained in S.
1992 and to reject attempts to weaken it further.” January 27-March 1, 1982 Hearings, at 302.

211. Representative F. James Sensenbrenner noted that “[t}he bailout procedures contained
in the House-passed bill are tough. They ought to be tough. The House Judiciary Committee’s
Subcommittee on Civil and Constitutional Rights heard over 100 witnesses in 17 days of hear-
ings. The testimony amply demonstrated that the ingenuity of the human mind is limitless when
1t comes to dévising ways to rig election systems to favor certain candidates or points of view.
Gerrymandering, moving polling places, re-registration and re-identification devices, limited

hours for registration, frequently at inconvenient sites, show that a need remains in many juris-
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dictions for the Justice Department to continue preclearing election laws under section 5. Fortu-
nately, there appears to be little opposition to that part of the bill. However, in order for a juris-
diction to bail out from section 5 preclearance, there should be a tough but fair standard to show
that the officials there have purged themselves of all of the notions about returning to the bad old
days.” January 27-March 1, 1982 Hearings, at 876.

212. Robert M. Brinson, Attorney for the City of Rome, Georgia, offered testimony re-
garding the Act’s bailout provision. Brinson stated that bailout “provides a mechanism for ex-
emption from the act’s prohibitions” and observed that the bailout provision plays a role in the
“constitutional underpinnings of the act.” January 27-March 1, 1982 Hearings, at 1093.

213.  Julius L. Chambers, former President of the NAACP Legal Defense and Educational
Fund, offered testimony expressing support for amendments to the Act’s bailout provisions and
noted that the amendments represent “a workable and realistic standard under which those cov-
ered jurisdictions that have stopped discrimination can file for exemption from the responsibili-
ties of section 5.” January 27-March 1, 1982 Hearings, at 1251.

214. Congress received written testimony from Drew Days addressing questions concern-
ing the inability, under S. 1992, of political subdivisions below the county or independent city
level to be eligible for a bailout suit. Days observed that “there is a great danger in expanding
the level of jurisdiction eligible to file suit. The sheer number of suits resulting and the drain on
resources of the Justice Department and private intervenors would be enormous. Even the
change in S. 1992 to allow counties to bail-out presents some threat to uniform interpretation of
the Act. It is critical, consequently, for exclusive jurisdiction over such suits to remain in the

District of Columbia court.” January 27-March 1, 1982 Hearings, at 1394.
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215. The Hon. Alfredo Gutierrez, member of the Arizona State Senate, offered testimony
observing that “[t]he proposed bailout will both protect minority voters and permit jurisdictions
with genuinely good records to be released. Detractors have referred to the bailout in S.1992 as
‘impossible’, while some on the other end of the spectrum consider it too loose. Ibelieve the
truth is somewhere in between. The bailout is stringent—and it should be. The purpose of Sec-
tion 5 is to protect minority voting rights. Those who propose to weaken the bailout seem more
interested in protecting local election officials from what they consider the “burden” and
‘stigma’ of pre-clearance. The Constitution, the Congress and the Courts have spoken on this
issue many times and have concluded that it is the proper role of the federal government to pro-
tect citizens from denials or abridgments of their right to vote. Local election officials who con-
sider this a ‘burden’ do not have my sympathy.” Finally, Gutierrez urged Congress to “focus
it[s] attention on the problems of minority voters rather than the cries from local election offi-
cials.” January 27-March 1, 1982 Hearings, at 1638.

216. Senator Howard Metzenbaum observed that the bill creates “a virtual bail-out sieve.”
Senator Metzenbaum described the amendments to the bailout provision as ones that “provide(]
for a reasonable and achievable bail-out for political jurisdictions which have complied with the
act in the past; have made no use of discriminatory election laws or devices; and have taken posi-
tive steps toward including more minority citizens in the electoral process.” January 27-March
1, 1982 Hearings, at 227.

8. The 1982 Amendments to the Voting Rights Act

217.  “In 1982, Congress extended the temporary provisions of the VRA for an additional

25 years. Congress found that ‘despite the gains in increased minority registration and voting and

in the number of minority elected officials . . . continued manipulation of registration procedures

58



Case 1:06-cv-01384-PLF-EGS  Document 100-15  Filed 05/15/2007 Page 9 of 50



