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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NORTHWEST AUSTIN MUNICIPAL
UTILITY DISTRICT NUMBER ONE,

Plaintiff,
v. Civil Action No. 1:06-CV-01384
(DST, PLF, EGS)

ALBERTO GONZALES, Attorney General of
the United States, et al.,

A N N N N Nl S N g S g

Defendants.

DEFENDANT-INTERVENORS’ JOINT STATEMENT OF
MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE
PURSUANT TO LOCAL CIVIL RULES 7(H) AND 56.1

In support of their respective accompanying Motions For Summary Judgment, and
pursuant to Local Civil Rules 7(h) and 56.1, Defendant-Intervenors Texas State Conference of
NAACP Branches, Austin Branch of the NAACP, Rodney Louis, Nicole Louis, Winthrop
Graham, Yvonne Graham, Wendy Richardson, Jamal Richardson, Marisa Richardson, Nathaniel
Lesane, People for the American Way, Jovita Casares, Angie Garcia, Ofelia Zapata, Lisa Diaz,
David Diaz, Gabriel Diaz, and Travis County (“Defendant-Intervenors”) hereby file Defendant-
Intervenors’ Joint Statement Of Material Facts As To Which There Is No Genuine Issue Pursuant

To Local Civil Rules 7(h) and 56.1.

Dated: May 15, 2007
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PREFACE

The following Joint Statement Of Material Facts As To Which There Is No Genuine Is-
sue (“SMF”) is divided into two parts. Part I contains pertinent procedural and substantive as-
pects of the Voting Rights Act (“VRA”), and the Fannie Lou Hamer, Rosa Parks and Coretta
Scott King Voting Rights Act Reauthorization and Amendments Act of 2006' (“VRARA”) and
the legislative history thereof. Part I focuses on facts relating to the plaintiff, the Northwest
Austin Municipal Utility District Number One (“District”).

Part I.D., which comprises the bulk of the SMF, represents the Defendant-Intervenors’ ef-
fort fo set forth material information presented to Congress as part of the enactment of the
VRARA as well as the congressional determinations and findings of fact made based, at least in
part, on that information. Defendant-Intervenors do not aver that this is, or should, constitute a
complete summary of the legislative history of the VRARA. It is, however, an attempt to syn-
thesize the nearly 18,000 pages of record evidence that was before Congress in the 2006 reau-
thorization supporting renewal of Section 5—record evidence from both Texas and other covered
jurisdictions.

In Part 1.C., Defendant-Intervenors have set forth information on the hearings, as well asa
on the individuals and documents that are most frequently mentioned. Virtually all of these
documents can be found in the legislative history that Defendant-Intervenors have lodged with

the Court.

: See Pub. L. No. 109-206, 120 Stat. 577, § 1 (codified at 42 U.S.C. §§ 1971, 1973).

i
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STATEMENT OF MATERIAL FACTS AS TO WHICH THERE
IS NO GENUINE ISSUE

I. THE VOTING RIGHTS ACT

A. Current VRA Structure

1. Section 5 of the Voting Rights Act freezes any proposed change to a “voting qualifi-
cation or prerequisite to voting, or standard, practice, or procedure with respect to voting,” 42
U.S.C. § 1973c, in specified covered jurisdictions until the proposed voting change has been pre-
cleared by the United States Attorney General or after the filing of a successful declaratory
judgment action before the United States District Court for the District of Columbia. Proposed
changes are precleared, or a declaratory judgment granted, if the submitting jurisdiction satisfies
its burden of showing that the change “neither has the purpose nor will have the effect of deny-
ing or abridging the right to vote on account of race or color.” Id. If preclearance or a declara-
tory judgment is granted, the change may be implemented. /d. However, if the jurisdiction is
unable to persuade either the District Court for the District of Columbia or the Attorney General
that the proposed change satisfies the preclearance standard, the change remains legally unen-
forceable. Clarkv. Roemer, 500 U.S. 646 (1991); 28 C.F.R. § 51.10.

2. Those jurisdictions subject to the requirements of Section 5 are covered as a result of
a formula set forth in Section 4 of the Voting Rights Act. The first element of the formula cov-
ered those states or political subdivisions within such states that, on November 1, 1964, main-
tained a “test or device” restricting the opportunity to register and vote. 42 U.S.C. § 1973b.
“Test or device” means “any requirement that a persoﬁ as a prerequisite for voting or registration
for voting (1) demonstrate the ability to read, write, understand, or interpret any matter, (2) dem-
onstrate any educational achievement or his knowledge of any particular subject, (3) possess

good moral character, or (4) prove his qualifications by the voucher of registered voters of mem-
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bers of any other class.” 42 U.S.C. § 1973b(c). The second element of the formula covered
those states or political subdivisions of such states for which the Director of the Census deter-
mined that less than 50% of persons of voting age were registered to vote on November 1, 1964,
or that less than 50% of persons of voting age voted in the presidential election of November
1964. Id. § 1973b(b). Jurisdictions had to satisfy both elements of the formula in order to be
covered under the Act. Application of this formula resulted in the following states becoming
“covered jurisdictions” in their entirety, all of whom remain covered today: Alabama, Georgia,
Louisiana, Mississippi, South Carolina, and Virginia. In addition, counties in Arizona and North
Carolina, whose coverage is based on the 1965 formula, were also covered as a result of the 1965
Act. 28 C.F.R. pt. 51, app.; H.R. Rep. No. 109-478, at 10 n.28 (2006).

3. “All political subunits within a covered jurisdiction (e.g., counties, cities, school dis-
tricts) are subject to the requirement of Section 5. 28 C.F.R. § 51.6; see also United States v.
Board of Comm’rs, 435 U.S. 110 (1978).

4. In 1970 Congress recognized the continuing need for the special provisions of the
Voting Rights Act that were due fo expire that year and renewed these provisions for another five
years. Congress also adopted an additional coverage formula, contained in section 4(f)(4) and
section 203(c), for jurisdictions that maintained a test or device as of November 1, 1968 and had
under 50 percent voter registration or participation in the November 1968 presidential election.
42 U.S.C. § 1973b(b). This additional formula resulted in the partial coverage of ten states. 28
C.F.R. pt. 51, app.

5. In 1975 the special provisions of the Voting Rights Act were extended for another

seven years and were broadened to address voting discrimination against members of “language

minorities.” See 42 U.S.C. § 1973b(f)(1). An additional coverage formula was enacted, based
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on the presence of a test or device as of November 1, 1972 and under 50 percent voter registra-
tion or participation in the November 1972 Presidential election. See 42 U.S.C. § 1973b(b). In
addition, the definition of “test or device” was expanded, for the purpose of this additional cov-
erage, to include the practice of providing election information, including ballots, only in English
in states or political subdivisions where members of a single language minority constituted more
than five percent of the citizens of voting age. 42 U.S.C. § 1973b(a)(3). Under the Voting
Rights Act, “[t]he term ‘language minorities’ or ‘language minority group’ means persons who
are American Indian, Asian American, Alaska Natives or of Spanish heritage. 42 U.S.C.

§ 19731(c)(3). This third formula had the effect of covering Texas, Alaska, and Arizona in their
entirety, and parts of California, Florida, Michigan, New York, North Carolina, and South Da-
kota. 28 C.F.R. pt. 51, app.

6. Section 5 was again extended in 1982, this time for 25 years, but no new Section 5
coverage formula was adopted. See 42 U.S.C. § 1973b.

7. On July 27, 2006, the Voting Rights Act was reauthorized by the passage of the Fan-
nie Lou Hamer, Rosa Parks and Coretta Scott King Voting Rights Act Reauthorization and
Amendments Act of 2006 (“VRARA”). See Pub. L. No. 109-246, 120 Stat. 577 (2006), codified
at 42 U.S.C. §§ 1971, 1973. As part of VRARA, Section 5 was extended for twenty-five years,
through extension of the Section 4 coverage formula. 42 U.S.C. § 1973b(a)(8). The VRARA
also provided that fifteen years after the effective date of the VRARA, Congress shall reconsider
the provisions of Section 4. 42 U.S.C. § 1973b(a)(7).

8. There are nine covered States that are subject to Section 5: Alabama, Alaska, Ari-
zona, Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia. Some political sub-

divisions in Virginia have bailed out. One or more political subdivisions in California, Florida,
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