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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NORTHWEST AUSTIN MUNICIPAL
UTILITY DISTRICT NUMBER ONE,

Plaintiff,

Civil Action No. 1:06-CV-01384
(DST, PLF, EGS)

V.

ALBERTO GONZALES, Attorney General of
the United States, et al.,

Defendants.

R N N N N B T

DEFENDANTS’ RESPONSE TO PLAINTIFF’S STATEMENT OF MATERIAL FACTS

Pursuant to Fed. R. Civ. P. 56 and Local Civil Rules 7.1(h) and 56.1, Defendant Attorney
General Alberto Gonzales and Defendant-Intervenors Texas State Conference of NAACP
Branches, Austin Branch of the NAACP, Rodney Louis, Nicole Louis, Winthrop Graham,
Yvonne Graham, Wendy Richardson, Jamal Richardson, Marisa Richardson, Lisa Diaz, David
Diaz and Gabriel Diaz, People for the American Way, Travis County, Nathaniel Lesane, Jovita
Casarez, Angie Garcia, Ofelia Zapata (collectively “Defendant-Intervenors,” and together with
Defendant Attorney General, “Defendants™), set forth the following statement of issues in
opposition to Plaintiff Northwest Austin Municipal Utility District Number One’s (“District”)
Statement of Material Facts submitted in support of its Motion for Summary Judgment [Dkt. No.

99-47].
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L Response to Items in Plaintiff’s “Statement of Material Facts in Support of
Plaintiff’s Motion for Summary Judgment”

q1. The Northwest Austin Municipal Utility District No. 1 is located in northwest
Austin, Texas. Nov. 25, 1986 Preclearance Submission & Response, Ex. 2.

RESPONSE: Not disputed.

2. Created in the late 1980s in connection with the development of a residential
subdivision now known as Canyon Creek, the district sits wholly within both the city limits of
Austin and Travis County. Nov. 25, 1986 Preclearance Submission & Response, Ex. 2.

RESPONSE: Not disputed.

3. The creation of the district and the establishment of the original polling location
were submitted to and precleared by the Attorney General. Nov. 25, 1986 Preclearance
Submission & Response, Ex. 2.

RESPONSE: Not disputed (though the similar changes were resubmitted to the

Attorney General in 1988).

4. The district is a political subdivision of the State of Texas. See TEX. CONST. art.
XVI, §59(a), (b) (authorizing creation of conservation and reclamation districts as necessary to
conserve and develop State natural resources); see also TEX. WATER CODE §54.011 (authorizing
creation of Municipal Utility Districts (MUDs)).
RESPONSE: Disputed to the extent that the statement calls for a legal

determination of the definition of “political subdivision.” Defendants refer the
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Court to the operative definition of “political subdivision” in the Voting Rights

Act, 42 U.S.C. § 19731(c)(2).

5.  The district is subject to direct supervision by the state through the Texas
Commission on Environmental Quality (TCEQ) (formerly known as the Texas Natural
Resources and Conservation Commission). TEX. WATER CODE §54.024.

RESPONSE: Not disputed.

96.  Although the district is geographically contained within both the City of Austin
and Travis County, it is independent of both. Neither the city nor the county exercises any
supervisory authority over thé district. See TEX. WATER CODE §54.024; Deposition of Dana
DeBeauvoir, Ex. 14 at 17:13-18:1.

RESPONSE: Disputed to the extent that the District’s elections are
intertwined with Travis County. Travis County, pursuant to State law, conducts
voter registration for the District, and pursuant to agreement with the District,
exercises substantial responsibility for the administration of the District’s
elections, as well as the elections of numerous other jurisdictions located within
the boundaries of the County. See SMF 9 1574-1575; DeBeauvoir Dep. 6:24-

7:06; Joint Election Agreement at 1-4 (Feb. 27, 2006 Letter from Reilly to Fisher)

(Def. Dep. Ex. 4); Ferguson Dép. Vol. I at 42:19-45:1; Zimmerman Dep. 67:17-

69:12. With regard to other matters, Defendants do not believe that the District

has identified adequate support for its contention. First, Texas Water Code §

54.024 only states that the District “shall be subject to the continuing right of
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supervision of the state to be exercised by and through the commission.” The
statute is silent as to whether the City of Austin or Travis County exercise any
supervisory authority over the District. Second, Ms. DeBeauvoir specifically
disclaimed any knowledge of the District’s relationship with the county beyond
the elections contract between Travis County and the District and stated that she
was not aware of any situation in which the District was obligated to follow
orders given by the county. DeBeauvoir Dep. at 17:13-18.1. Third, the City of
Austin is a home rule city and, under Texas law, home rule cities have significant
authority over matters concerning so-called in-city Municipal Utility Districts
such as the District. See, e.g., TEX. LOC. GOV’T CODE § 43.074 (city may abolish
a Municipal Utility District entirely); § 211.003 (municipal zoning authority); §
212.002 (municipal subdivision authority). This factual dispute is immaterial to

the resolution of the Defendants’® motions for summary judgment in this action.’

7.  The district has never used any “test or device” as a prerequisite for voting or

registration for voting. Affidavit of Frank Reilly, Ex. 1.

! Because Defendants’ believe that the District is as a matter of law statutorily ineligible to

obtain bailout, see Defendant Attorney General’s Opening Memorandum [Dkt. No 98-2] at 3-6;
Defendant-Intervenors’ Opening Memorandum [Dkt. No. 100-23] at 21-25; and Diaz Defendant
Intervenors’ Opening Memorandum [Dkt. No. 101-2] at 26-30, any factual disputes relating to
the whether the District is eligible for bailout or has satisfied the statutory criteria required to
obtain bailout are immaterial and should not preclude this Court from granting Defendants’
motions for summary judgment. See Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986) (“As
to materiality, the substantive law will identify which facts are material. Only disputes over facts
that might affect the outcome of the suit under the governing law will properly preclude the entry
of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted.”).
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RESPONSE: Disputed to the extent that the District relies solely on the
Affidavit of Frank Reilly.> Mr. Reilly does not have personal knowledge of the
details of the District for the entirety of the District’s existence because he has
only acted as counsel for the District since “June or July of 2002,” and does not
live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also
Reilly Dep. at 94:8-95:1 (acknowledging doing no factual investi gation of the
District’s eligibility for bailout). Furthermore, under Texas State law, Travis
County—not the District-has the responsibility for registering voters, Tex. Elec.
Code § 12.001, and thus the District would have no role in the régistration
process. This factual dispute is immaterial to the resolution of the Defendants’

motions for summary judgment in this action. See note 1 supra.

8.  Because the district has never used a test or device, the district has never used a

test or device with a discriminatory purpose or effect. Affidavit of Frank Reilly, Ex. 1.
RESPONSE: Disputed to the extent that the District relies solely on the

Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the

details of the District for the entirety of the District’s existence because he has

only acted as counsel for the District since “June or July of 2002,” and does not

live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also

Reilly Dep. at 94:8-95:1 (acknowledging doing no factual investigation of the

District’s eligibility for bailout). Furthermore, under Texas State law, Travis

County-not the District-has the responsibility for registering voters, Tex. Elec.

2 The Affidavit of Frank Reilly is attached as Exhibit 1 to Plaintiff’s Motion for Summary
Judgment.
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Code § 12.001, and thus the District would have no role in the registration
process. This factual dispute is immaterial to the resolution of the Defendants’

motions for summary judgment in this action. See note 1 supra.

99.  The district has never used a literacy test as a prerequisite for voting or
registration for voting. Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Disputed to the extent that the District relies solely on the
Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the
details of the District for the entirety of the District’s existence because he has
only acted as counsel for the District since “June or July of 2002,” and does not
live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also
Reilly Dep. at 94:8-95:1 (acknowledging doing no factual investigation of the
District’s eligibility for bailout). Furthermore, under Texas State law, Travis
County—not the District—has responsibility for registering voters, Tex. Elec.
Code § 12.001, and thus the District would have no role in the registration
process. This factual dispute is immaterial to the resolution of the Defendants’

motions for summary judgment in this action. See note 1 supra.

9 10. The district has never used an education or knowledge requirement as a
prerequisite for voting or registration for voting. Affidavit of Frank Reilly, Ex. 1.
RESPONSE: Disputed to the extent that the District relies solely on the
Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the

details of the District for the entirety of the District’s existence because he has
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~ only acted as counsel for the District since “June or July of 2002,” and does not
live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also
Reilly Dep. at 94:8-95:1 (acknowledging doing no factual investigation of the
District’s eligibility for bailout). Furthermore, under Texas State law, Travis
County—not the District—has responsibility for registering voters, Tex. Elec.
Code § 12.001, and thus the District would have no role in the registration
process. This factual dispute is immaterial to the resolution of the Defendants’

motions for summary judgment in this action. See note 1 supra.

9 11. The district has never used a good-moral-character requirement as a prerequisite
for voting or registration for voting. Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Disputed to the extent that the District relies solely on the
Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the
details of the District for the entirety of the District’s existence because he has
only acted as counsel for the District since “June or July of 2002,” and does not
live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also
Reilly Dep. at 94:8-95:1 (acknowledging doing no factual investigation of the
District’s eligibility for bailout). Furthermore, under Texas State law, Travis
County—not the District—has responsibility for registering voters, Tex. Elec.
Code § 12.001, and thus the District would have no role in the registration
px'ocess. This factual dispute is immaterial to the resolution of ‘the Defendants’

motions for summary judgment in this action. See note 1 supra.
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9 12. The district has never used a voucher requirement as a prerequisite for voting or
registration for voting. Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Disputed to the extent that the District relies solely on the
Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the
details of the District for the entirety of the District’s existence because he has
only acted as counsel for the District since “June or July of 2002,” and does not
live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also
Reilly Dep. at 94:8-95:1 (acknoWledging doing no factual investigation of the
District’s eligibility for bailout). Furthermore, under Texas State law, Travis
County—not the District—has responsibility for registering voters, Tex. Elec.
Code § 12.001, and thus the District would have no role in the registration
process. This factual dispute is immaterial to the resolution of the Defendants’

motions for summary judgment in this action. See note 1 supra.

9 13. The district has never conducted English-only elections. The district has always
provided election materials in Spanish, as well as English. Affidavit of Frank Reilly, Ex. 1; see
also, e.g., Feb. 26, 2004 Preclearance Submission, Ex. 9; Deposition of Sharlene Collins, Ex. 12
at 99:7-20, Ex. 13 at 157:11-158:7.

RESPONSE: Defendants dispute this statement to the extent that it does
not consider that in 1990, 1994, and 2002, the District failed to translate into

Spanish its “Order[s] Calling [for] Director Election” as would be required under

Section 203 and 4(f)(4) of the Voting Rights Act. 28 C.F.R. § 55.18(b). See
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Northwest Austin Municipal Ut.ility District Number One’s “Order Calling
Director Election” dated March 6, 1990 (Declaration Of Paul R.Q. Wolfson In
Support Of Defendant-Intervenors Texas State Conference Of NAACP Branches,
Austin Branch Of The NAACP, Rodney Louis, Nicole Louis, Winthrop Graham,
Yvonne Graham, Wendy Richardson, Jamal Richardson, Marisa Richardson, Lisa
Diaz, David Diaz And Gabriel Diaz, People For The American Way, Travis
County, Nathaniel Lesane, Jovita Casarez, Angie Garcia, and Ofelia Zapata’s
Opposition To Plaintiff’s Motion For Summary Judgment (“Second Wolfson
Decl.”), Ex. 3; Northwest Austin Municipal Utility District Number One’s “Order
Calling Director Election” dated March 15, 1994 (Second Wolfson Decl. Ex. 4);
and Northwest Austin Municipal Utility District Number One’s “Order Calling
Director Election” dated March 12, 2002 (Second Wolfson Decl. Ex. 5). In
addition, the District has not translated its Election Canvass, which informs the
public of its election results, into Spanish in any election. See 008337-0083338,;
008775-008785; 009338-009345; 000579-00582; 001384-001386; 002340-
002342; 003406-003410; 002703-002706; 004868-004878. This factual dispute
is immaterial to the resolution of the Defendants’ motions for summary judgment

in this action. See note 1 supra.

9 14. No final judgment of any court of the United States has determined that denials or
abridgements of the rights to vote on account of race or color have occurred anywhere in the
district’s territory. Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Not disputed.
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9 15. No final judgment of any court of the United States has determined denials or
abridgements of the right to vote in contravention of the guarantees of 42 U.S.C. §1973(£)(2)
have occurred anywhere in the District. Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Not disputed. Defendants assume that the District is

referencing Section 1973b(f)(2).

€ 16. The district has not entered into any consent decree, settlement agreement, or
other agreement that resulted in any abandonment of a voting practice challenged on grounds
that it denied or abridged the rights to vote on account of race or color or in contravention of the
guarantees of 42 U.S.C. §1973(f)(2). Affidavit of Frank Reilly, Ex. 1.

RESPONSE: Disputed to the extent that the District relies solely on the -

Affidavit of Frank Reilly. Mr. Reilly does not have personal knowledge of the

details of the District for the entirety of the District’s existence because he has

only acted as counsel for the District since “June or July of 2002,” and does not

live within the District’s boundaries. Reilly Dep. at 12:12-13; 14:15-22. See also

Reilly Dep. at 94:8—95:1 (acknowledging doing no factual investigation of the

District’s eligibility for bailout). Defendants assume that the District is

referencing Section 1973b(f)(2). This factual dispute is immaterial to the

resolution of the Defendants’ motions for summary judgment in this action. ‘See

note 1 supra.

10
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