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“Integrity is not some impractical notion dreamed up by naive
do-gooders. Our integrity is the foundation for, the very basis
of our ability to do business. If the market economy ever goes
under, our favorite socialist economics and government

regulators won’t be to blame. We will.”
— A.W. Clausen, President of the Bank of America (1976)

Executive Summary

n 2011, 10 corporate law professors petitioned the Securities and Exchange

Commission (“SEC” or the “Commission”) asking for a new rule requiring

transparency of corporate political spending. This report argues that the SEC
should act on this Petition. The SEC has already been regulating corporate money in
politics in various guises for the past forty years, and so its jurisdiction on this
matter is well established. Furthermore, unlike other nations, such as the United
Kingdom, the United States is uniquely ill-equipped to deal with the new and
growing phenomenon of corporate political spending, unleashed by the Supreme
Court’s Citizens United v. Federal Election Commission decision in 2010. Much of
corporate political spending had simply not been allowed in the US until recently,
and thus there are no federal laws or regulations in place to ensure responsible
corporate governance will be in place to cope with this type of political spending.

In addressing this issue, I first explore the investigations conducted by the SEC of
public companies following the Watergate scandal, which revealed that corporate
treasury funds had been given to President Richard Nixon's 1972 reelection
campaign. The SEC found that the money that went to Nixon’s campaign was just
the tip of the iceberg. The SEC discovered that hundreds of American companies
had made political payments to both political parties in American elections as well
as significant payments to politicians abroad, much of these political payments were
made secretly in ways that hid them from investors. Following this discovery, the
SEC was instrumental in pushing Congress to pass the Foreign Corrupt Practices Act
to require more corporate transparency as well as to outlaw bribery of foreign
officials by US businesses.

The next major intervention of the SEC into the regulation of money in politics came
in the 1990s when SEC Chair Arthur Levitt made fighting pay to play in the
municipal bond market a top priority for the Commission. The SEC found that
contracts to underwrite municipal bonds were often being awarded to those
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investment companies that had given sizable campaign contributions to state and
local elected officials. Many investment companies, it appeared, were “paying to
play” in the profitable municipal bonds market - essentially, rigging the awarding of
government contracts. To stop this practice, the SEC through the Municipal
Securities Rulemaking Board (MSRB) promulgated Rule G-37 to clamp down on pay-
to-play corruption.

Finally in 2010, after a string of further embarrassments in the public pension fund
market sent numerous elected officials to jail for kickback schemes, the SEC acted
again to curb pay to play in this market as well. This time the SEC promulgated Rule
206(4)-5, which restricts the amount of campaign money investment advisers can
give to public officials in charge of investments for public pensions.

This piece argues that just as the SEC acted in these three previous cases to prevent
corruption in the capital markets whether the source was foreign or domestic,
federal state or local, the Commission likewise has a duty to step up to the plate to
provide sensible new rules for corporate political spending again post-Citizens
United. Citizens United is the Supreme Court case from 2010 which allow
corporations to spend an unlimited amount of money in state and federal American
elections. Already, millions of dollars that can be traced from publicly traded
companies has been spent in the 2010 and 2012 federal and state elections.
Unfortunately, there are hundreds of millions of dollars being spent in the federal
election alone that cannot be traced. Investors and voters are left in the dark about
how much of this money is from public companies.

This new era of corporate political spending raises a similar problem of
transparency for investors as the previous three cases and threatens the integrity of
our capital markets. This is why the SEC should act on Petition No. 4-637 to
establish clarity of how much money is being spent by public companies for exactly
which political causes, candidates and parties.
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Introduction

In traveling across the country to talk about the impact of the Supreme Court’s 2010
decision in Citizens United, | frequently encounter resistance from audiences when I
suggest that the Securities and Exchange Commission (“SEC” or the “Commission”)
has a vital role to play in providing greater clarity about corporate money in the
American political process. One version of this objection is: “you’re asking the
wrong thing of the wrong agency.” This paper is meant to provide a fulsome
explanation about why the SEC should continue its leadership in fighting pay-to-play
corruption by requiring transparency of corporate political spending across the
board.

Contrary to common misconceptions, securities
regulators had to grapple with the problem of
corporate money in politics four decades before
Citizens United.

Some may think regulating money in politics is outside the SEC’s wheelhouse. But
this is a mistaken view. Contrary to common misconceptions, securities regulators
had to grapple with the problem of corporate money in politics four decades before
Citizens United. In actuality, the SEC has been sitting at the nexus of campaign
finance law and corporate securities law since the mid-1970s.

PartI. The SEC’s Leadership after the Dark Days of
Watergate

The last time the SEC took a probing look into corporate political spending, the
Commission found a rats’ nest.! Forty years ago, the SEC took a leadership role in
investigating political contributions by US corporations in the aftermath of the
Watergate scandal, which through the investigation of Congress and prosecutors
had revealed illegal corporate political contributions to the Nixon campaign from
public companies.

All told, during the Watergate prosecutions, 21 companies pleaded guilty to charges
of making illegal corporate contributions totaling $968,000.2 Among the companies
that ran afoul of the corporate campaign finance laws in Nixon’'s reelection
campaign were several companies that are still around today.3 As Former FEC Chair
Trevor Potter stated: “[M]ajor corporations ... violated the law: ITT, American
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Airlines, Braniff, Ashland Oil, Goodyear Tire & Rubber, Gulf, Philips, Greyhound—
those were just a few of the well-known corporations caught up in the Watergate
campaign financing scandal: 31 executives ended up being charged with criminal
campaign violations, and many plead guilty.”* Other companies ensnared in the
Watergate corporate contribution scandal included 3M, Carnation, American Ship
Building, Diamond International, Hertz, Lehigh Valley Cooperative Farmers, and
Northrop.>

A. The SEC Got to the Bottom of the Secret Corporate Funds More Effectively than the
Watergate Prosecutors

“How does Gulf Oil record a transaction of a
$50,000 cash payment? | wanted to know, what
account did they charge? Do they have an

account called ‘Bribery’?”
— Former Director of SEC Enforcement Stanley Sporkin

Stanley Sporkin, then-Director of SEC Enforcement, was curious about how
corporate payments from publicly traded corporations, revealed during the
Watergate investigations, could make their way into a presidential campaign when
such donations were patently illegal.® He remarked, “[w]hat sparked my interest
was the fact that these were cash payments to the Committee to Reelect the
President which came directly out of the corporate treasuries. And I knew that was
illegal.”? Mr. Sporkin continued:

How does Gulf Oil record a transaction of a $50,000 cash payment? |
wanted to know, what account did they charge? Do they have an
account called “Bribery”? And so I decided to ask one of my
investigators to go out and find out how they did it . ... When we
looked into these funds, we found out they were not only being used
domestically in the United States for illegal campaign contributions,
but we found that the same monies were being used to bribe officials
overseas in connection with the companies’ business.8

The SEC stepped in to investigate whether the 21 companies ensnared by Watergate
were just a few bad apples, or whether the whole barrel was rotten.?

The SEC picked up where other Watergate congressional and prosecutorial
investigations left off. The more the SEC investigated, the deeper the rabbit hole of
corporate political donations went.19 Corporate donations flowed not only to
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Nixon’s campaign, but also to Democrats.1l As author ]. Anthony Lukas reported:
“I3M, for example,] conceded that between 1963 and 1972 it doled out at least
$634,000 in 390 contributions to politicians of both parties.”!? Furthermore, the
corporate political spending was not just bipartisan; it was also international.13

In reaction, the SEC required voluntary disclosure by publicly traded corporations of
questionable foreign and domestic political payments.1* Hundreds of companies
stepped forward to confess that they too had a secret political fund.1> The SEC was
disturbed by the obfuscation they uncovered. As the SEC reported to Congress in
1976: “The almost universal characteristic ... has been the apparent frustration of
our system of corporate accountability which . . . [requires] not omit[ing] or
misrepresent[ing] material facts. Millions of dollars ...have been inaccurately
recorded in corporate books and records to facilitate the making of questionable
payments.”16 The SEC explained the depth of the deception by publicly traded
companies included, “falsifications of corporate financial records, designed to
disguise or conceal the source and application of corporate funds misused for illegal
purposes, as well as the existence of secret ‘slush funds’ disbursed outside the
normal financial accountability system.”17

“The most distressing aspect of all this — more
distressing, if possible, than the realization that
many corporations had deliberately, knowingly,
wittingly, and as the result of command from the
highest levels, flaunted the American election
laws — was the discovery that frequently these
payments were made out of substantial pools of
money that had been sucked out of the corporate

accountability process and squirreled away...”
— Then-SEC Commissioner A. A. Sommer, Jr.

The scope of the questionable and illegal payments was quite sizable, occurring in
nearly 500 top American firms.1® Then-SEC Commissioner A. A. Sommer, Jr. painted
a gruesome picture of the corporate political spending in the decades leading up to
the 1970s. I quote from him at length to show the magnitude of the deception the
SEC uncovered:

[W]e have indeed lost our innocence; we have in a sense known sin
and been repelled by its face... Among the most distressing of

June 18, 2013 8



Corporate Reform Coalition The SEC and Dark Political Money

disclosures has been the revelation that many large corporations have
engaged in a variety of misdeeds ... to an extent never imagined....
[T]he pattern of illegal political contributions extended back many
years.... [T]hese contributions were carefully planned, artfully
concealed and in no sense the fruit of illicit pressures. The means of
tucking the money away for future distribution were often carefully
developed, with clear assignments of responsibilities and well-
developed techniques for the bestowal of the favors. The most
distressing aspect of all this — more distressing, if possible, than the
realization that many corporations had deliberately, knowingly,
wittingly, and as the result of command from the highest levels,
flaunted the American election laws — was the discovery that
frequently these payments were made out of substantial pools of
money that had been sucked out of the corporate accountability
process and squirreled away in the accounts of overseas agents, Swiss
bank accounts, Bahamian subsidiaries, and in various other places
where the use of the money would be free of the questions of nosey
auditors, responsible directors, and scrupulous underlings. These
systems were characterized by such interesting phenomena as the
transportation in suitcases of vast sums of money in one hundred
dollar bills by top executives. False or misleading entries were made
in the books of corporations to conceal the true purposes for which
the money was used.... [[]t was the executive suite itself which was
engaged in deceit, cunning and deviousness worthy of the most fabled
political boss or fixer.1?

What the SEC found post-Watergate was galling and it had real consequences
abroad. Heads of state in Japan, the Netherlands and Italy all resigned.2? In other
words, President Nixon was not the only head of state to leave office in the wake of
Watergate. Rather, the impact of corporate political spending was felt in capitols
across the globe.

In light of these post-Watergate revelations of gross corporate misconduct, with
respect to political expenditures here and abroad, the sitting SEC Commissioners in
the 1970s touted the need for better reporting from companies. Not surprisingly,
central among the legislative fixes to this problem was a strict requirement to keep
accurate corporate books and records.21

Transparency was one of the solutions to the problem uncovered in the 1970s. As
Commissioner Sommer told the American Institute of Certified Public Accountants,
“investors are... rational people... To make a rational choice in any matter,
information is essential - and the possibility of a rational choice is enhanced if that
information has certain characteristics. Investors must have information that is
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sufficient, timely, reliable and fairly presented.”?? In other words, for market
discipline to work, transparency is essential.

B. The SEC Proposed Legislation that became the Foreign Corrupt Practices Act

The SEC Commissioners put their revulsion to work and urged Congress to tighten
the rules on internal accounting and the rules for the use of corporate funds for
donations to foreign officials. These suggestions would eventually become the
Foreign Corrupt Practices Act of 1977 (FCPA).

Congress enacted the FCPA23 to restore public confidence in the integrity of the
American capital markets.24 The FCPA amended the Securities Exchange Act of
1934 (the “1934 Act”) to require registered issuers to keep detailed books, records,
and accounts that accurately record corporate payments and transactions.?5 The
FCPA also requires SEC registered issuers to institute and maintain an internal
accounting control system.26 Thirdly, the FCPA prohibits domestic corporations,
whether or not registered with the SEC, from bribing a foreign official, a foreign
political party, party official, or candidate for the purpose of obtaining or
maintaining business.2” The FCPA applies to political contributions abroad if they
are made with corrupt motives.28

Since 1978 the SEC, along with the Department of Justice, have had jurisdiction over
campaign contributions used for foreign bribes. Schering-Plough gave $76,000 to a
charity headed by a Polish official that purchased health materials for Polish
hospitals. As a result, Schering-Plough paid a $500,000 civil penalty.2® Titan paid
$3.5 million to an agent in Benin who funneled the money to the election of Benin’s
incumbent president. This led to Titan’s paying $28.5 million in penalties for
violating the FCPA.30

Part ll. SEC Chair Levitt’s Leadership on Municipal Bond
Pay to Play in the 1990s

In the 1990s, the SEC responded once again to the problem of corporate money in
politics. Right out of the gate, the SEC under President Clinton made addressing pay
to play in the municipal bond market a top priority.31 What brought the SEC into
this regulatory space was foresight of its then-Chair Arthur Levitt Jr.32 Mr. Levitt
was gravely troubled that the municipal bond market wasn’t functioning as a
normal market. Rather, the award of lucrative underwriting contracts seemed to
flow not necessarily to the best talent, but rather to the most politically connected.33
Chair Levitt made a mini-crusade of fighting pay to play. He intoned: “Municipal

June 18, 2013 10



Corporate Reform Coalition The SEC and Dark Political Money

finance is the number one priority of the Commission ... It's an obsession of mine,
and we’re going to come down hard.”34

Corruption damages both the government and the private sector as resources are
not allocated for their most productive use.3> Pay to play in the municipal bond
market is not a victimless practice because it can steer government contracts not to
the most efficient business partner, but rather to the best connected. This, in turn,
can cost the government more than if a contract was awarded on a competitive and
lowest cost basis. As one author articulated: “pay to play harms the public.
Taxpayers and investors are harmed ...[because it] cheats taxpayers out of the
quality services taxpayers would receive if pay to play conduct were not
involved....[and costs are passed on to] federal, state or local government|[s].”3¢

The “municipal” bond market is a bit of a misnomer since the market includes both
state and locally issued bonds.3” The size of the market is vast as states and their
political subdivisions raise money for public works by borrowing it. As economists
explained, “[m]unicipal securities are debt obligations issued by over 50,000 units
of state and local governments such as cities, counties, and special authorities or
districts. Well over one million different municipal securities are outstanding...”38

The muni-bond market has continued to grow over the past two decades. In 1995,
there was $1.3 trillion in outstanding municipal debt.3° Federal Reserve economists
estimated the municipal bond market at $1.9 trillion in 2005.40 Five years later, the
New York Times reported the municipal bond market stood at an estimated $2.7
trillion with $21.4 billion new issues scheduled in 2010 alone.*! In the 2011-2012
period, the municipal bond market had an estimated value of $3.73 trillion.#2 Or as
author Michael Lewis summed the state of play up for Vanity Fair, “[flrom 2002 to
2008, the states had piled up debts right alongside their citizens’: their level of
indebtedness, as a group, had almost doubled, and state spending had grown by
two-thirds.”43

The market for underwriting municipal bonds is competitive with large
commissions at stake for the investment bank which wins the contract.
Commissions that can be earned by underwriters in the municipal bond market are
big because the market is so massive.** The fees were also large pre-1994 because
they were not negotiated as arms-length transactions because of pay to play. As
former Counsel to the SEC Jon B. Jordan explained, “dealers and underwriters use
political contributions to the campaigns of elected officials in order to solicit
municipal bond business for their firms. These contributions are specifically
directed to the campaigns of elected officials who will in turn favor those firms that
contributed to them when it is time to select dealers for municipal bond work.”4>
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Underwriters were able to extract larger fees in negotiated deals (as compared to
competitively bid deals) with municipal bond issuers by donating political campaign
contributions to politicians with control over the bonds. As economists Alexander
W. Butler, Larry Fauver, and Sandra Mortal found:

When underwriting firms routinely made political campaign
contributions to win underwriting business from the state, gross
spreads were significantly higher, but only for negotiated bid deals,
i.e, those deals that can be allocated on the basis of political
favoritism. The effect is statistically significant and economically
large—it ranges from 11.8 to 13.8 basis points, depending on the
specification. ... In contrast, competitive deals, which offer no room for
favoritism, have fees that are only negligibly higher (and generally not
statistically significant).  This result continues to hold when
controlling for underwriter fixed effects. We interpret these higher
fees as the quid pro quo for political campaign contributions.46

These results have been replicated in other economic studies.4”

Charles Anderson who retired as manager of tax-exempt bond field operations for
the Internal Revenue Service summed up the problem for the New York Times in the
following way, “[i]t's rare to sell a Senate seat, but it’s not rare to sell a bond deal...
Pay-to-play in the municipal bond market is epidemic.”48

“I have myself experienced someone sitting across
the table from me saying that she would need a
$50,000 from me for a candidate who was running
for office and | said | wasn’t able to do that and
she said, ‘Well, then | have to be very frank with
you. You are not going to do any business with

"o

this particular client.
— Former MSRB Chair David Clapp

SEC Chair Levitt urged the Municipal Securities Rulemaking Board (MSRB), the self-
regulating organization (SRO) which has been authorized by Congress to make rules
for the municipal bond market,49 to promulgate rules banning pay to play.5? The
Board did just that with Rule G-37. This rule was approved by the SEC.51 In the
SEC’s Release on the Rule G-37, it explained the motivation for the rule: “Unlike
general campaign financing restrictions, .. which ... combat unspecified forms of
undue influence and political corruption, [these] conflict of interest provisions, ... are
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tied to a contributor’s business relationship with governmental entities and are
intended to prevent fraud and manipulation.”52

Looking back on the sordid practices that motivated Rule G-37, David Clapp, the
1994 Chair of the MSRB, reminisced in 2011:

I have myself experienced someone sitting across the table from me
saying that she would need a $50,000 from me for a candidate who
was running for office and I said [ wasn'’t able to do that and she said,
“Well, then I have to be very frank with you. You are not going to do
any business with this particular client.”>3

Mr. Clapp’s experiences in the municipal bond market were not atypical.>*

Shortly after being promulgated, MSRB Rule G-37 was challenged in federal court.
In upholding the constitutionality of Rule G-37, the D.C. Circuit Court of Appeals
explained political contributions have both positive and negative aspects—being
one part free speech and one part bribery.

Contributions. . . . may communicate support for a candidate and his
ideas, but they may also be used as the cover for what is much like a
bribe: a payment that accrues to the private advantage of the official
and is intended to induce him to exercise his discretion in the donor’s
favor, potentially at the expense of the polity he serves.>>

The Court went on to explain that the parallel between the government’s interest in
defending the integrity of the market and the integrity of the political system: “here
the effort is to safeguard a commercial marketplace. ... In every case where a quid in
the electoral process is being exchanged for a quo in a particular market where the
government deals, the corruption in the market is simply the flipside of the electoral
corruption.”sé

Indeed the Court found the conflict of interest between underwriters who are
political donors to local politicians with influence over hiring underwriters patently
obvious. As the Court wrote,

underwriters’ campaign contributions self-evidently create a conflict
of interest in state and local officials who have power over municipal
securities contracts and a risk that they will award the contracts on
the basis of benefit to their campaign chests rather than to the
governmental entity. Petitioner himself remarked on national radio
that “most likely [state and local officials] are gonna [sic] call
somebody who has been a political contributor” and, at least in close
cases, award contracts to “friends” who have contributed.57
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The Court also found the link between ending pay-to-play and promoting a free
market to be manifest as well, noting “the link between eliminating pay-to-play
practices and the Commission’s goals of ‘perfecting the mechanism of a free and
open market’ and promoting ‘just and equitable principles of trade’ is self-
evident.”>8

Part lll. Former SEC Chair Schapiro’s Leadership on Pay to
Play for Investment Advisers to Public Pension Funds in
the 2000s

Approximately one decade later, corporate pay-to-play abuses grabbed headlines
yet again. This time the problem arose in the public pension investment market.
After a raft of embarrassing public pension scandals resulted in several elected
officials going to jail,>? the SEC promulgated a new Rule 206(4)-5 in 2010 to prevent
investment advisers from becoming major campaign donors to those who control
investments by public pension funds.60

Like the municipal bond market, public pension funds are also a huge revenue
source for those who manage their investments.6? In 2011 the estimated size of the
public pension fund market was $4.6 trillion.¢2 According to the U.S. Census Bureau,
“[iln 2010, the largest share of all state government cash and security holdings was
in public-employee retirement trust funds...”¢3 Fees paid by public pension funds
generate lucrative business for investment advisers.%4

Explaining why a rule was needed to curb pay to play for public pensions, Andrew J.
Donohue, Director of the SEC’s Division of Investment Management, explained,
“Ip]ay-to-play serves the interests of advisers to public pension plans rather than
the interests of the millions of pension plan beneficiaries who rely on their advice.
The rule we are proposing today would help ensure that advisory contracts are
awarded on professional competence, not political influence.”65

Just like the municipal bond dealers in Rule G-37,
under Rule 206(4)-5, the investor advisers can
choose to be big fundraisers for municipal and
state candidates or they can advise public pension
funds, but they cannot do both simultaneously.

June 18, 2013 14



Corporate Reform Coalition The SEC and Dark Political Money

SEC Rule 206(4)-5 prevents investment advisers from exchanging large
contributions for the ability to manage a public pension fund’s investments.6¢ Just
like the municipal bond dealers in Rule G-37, under Rule 206(4)-5, the investor
advisers can choose to be big fundraisers for municipal and state candidates or they
can advise public pension funds, but they cannot do both simultaneously.é”

A. Scandals that Motivated the Rule 206(4)-5

One motivation for the SEC’s investor adviser rule was the down fall of the
Connecticut Treasurer Paul Silvester.68 As Professor Richard Hasen recounts, “[i]n
1999, Connecticut’'s state treasurer pled guilty to racketeering charges. He later
admitted in court to collecting campaign contributions in exchange for ‘placing $500
million in state pension investments with certain equity funds.””6°

Also prominent in the minds of regulators was the down fall of New York
Comptroller Alan Hevesi.’0 Then-New York Attorney General “Cuomo’s lengthy
investigation into pay-to-play allegations ... against several individuals in the New
York State Comptroller’s office...was capped off when Hevesi pleaded guilty to
accepting almost $1 million in kickbacks. In exchange for the kickbacks, Hevesi
admitted, he approved $250 million in pension funds investments with a California
private equity firm.””1 Hevesi's scheme involved hundreds of investment firms.”2
Hevesi’s elaborate gambit was not just a fraud on the political system; it was also a
fraud on the market, which presumed that investment advisors were being picked
because of their acumen and skill instead of their political connections.”3

At the time that the Commission’s new anti-pay-to-play rule was announced in
2010, then-Chair Mary Schapiro made the following pointed statement articulating
the justification for the rule:

An unspoken, but entrenched and well-understood practice, pay to
play can also favor large advisers over smaller competitors, reward
political connections rather than management skill, and — as a
number of recent enforcement cases have shown — pave the way to
outright fraud and corruption.... Pay to play practices are corrupt and
corrupting. They run counter to the fiduciary principles by which
funds held in trust should be managed. They harm beneficiaries,
municipalities and honest advisers. And they breed criminal
behavior.74

As the Commission recognized, campaign spending could have a distorting impact
and it rightly chose to act to safeguard the integrity of the market from this tempting
conflict of interest.”>
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B. Rule 206(4)-5 and Governor Rick Perry

Rule 206(4)-5 gained 15 minutes of fame during the 2012 Republican presidential
primary as reporters noticed with puzzlement that Wall Street bankers were
steering clear of donating large amounts to candidate Governor Rick Perry.7¢ As
Eliza Newlin Carney put it, “Texas Gov. Rick Perry has a Wall Street problem. ...
Perry’s [ ] problem is that federal rules actually bar certain finance-sector
professionals from donating to his campaign.””” As the corporate law firm Skadden
Arps alerted its clients during the 2012 election, “[b]Joth Rules 206(4)-5 and G-37
prohibit a covered firm, its covered employees or any Political Activity Committees
(PAC) they control from making, soliciting or coordinating contributions on behalf
of a covered official. Such officials include a covered state official running for federal
office. Gov. Perry is covered in that he appoints members to various Texas state
pension funds and entities that may select an investment adviser ... or issue
municipal bonds ...."78

While at first blush the rules may seem unfair since they allowed ex-Governor
Romney to raise funds from investment bankers, while severely limiting such fund
raising for Governor Perry, on closer inspection the rules are well crafted to prevent
pay to play. While Governor Perry enjoyed a brief moment in the sun as the
Republican frontrunner, his campaign for the Presidency faltered. Yet he never
stopped being the Governor of Texas where he has control of appointing those who
run the large Texas pension funds and their investment portfolios.” He may well
remember who helped in his presidential bid. But for the SEC rules, Governor Perry
would have the power through his appointees to award lucrative contracts to those
who were particularly generous during his run for president. The SEC rules ensure
that those who benefit from Texas investment fees can only give de minimis
campaign donations to sitting governors. As a sitting governor, Perry raised a risk
of pay to play that was not presented by ex-Governor Romney or any other
candidate running for president in 2012.

Part IV. Fresh Thinking is Needed in Light of the Flood of
Corporate Money from Citizens United

While Watergate, municipal bond pay-to-play corruption and public pension fund
pay-to-play abuses, all prompted the SEC to intervene, does the current post-Citizens
United environment merit the SEC’s action? It does. And here’s why.
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President Barack Obama was one of the first to recognize the sea change caused by
Citizens United, the case that allows corporations to spend an unlimited amount of
money in state and federal American elections. The President, in his State of the
Union Address delivered just days after the Supreme Court handed down Citizens
United told the members of the Supreme Court sitting in the gallery:

With all due deference to separation of powers, last week the
Supreme Court reversed a century of law that [ believe will open the
floodgates for special interests — including foreign corporations — to
spend without limit in our elections. I don’t think American elections
should be bankrolled by America’s most powerful interests, or worse,
by foreign entities. They should be decided by the American people.8°

Inspired by the Supreme Court’s January 2010 decision in Citizens United, in the fall
of 2011, 10 corporate law professors petitioned the SEC asking for a new rule on
transparency of corporate political spending (Petition No. 4-637).81

The idea behind the petition was not original with these 10 professors. Fourteen
years before, in 1999, Professor Cynthia Williams suggested in the Harvard Law
Review that the SEC should expand social responsibility reporting for public
companies including “information on domestic and international political
contributions,”82 such as “(i) Support of candidates ...(ii) Direct contributions to
political parties ...(iii) Support for ballot initiatives ... [And] statewide or federal
lobbying efforts [as well as] lobbying efforts of any trade associations to which the
company belongs ....83

And as University of Pennsylvania Professor Jill Fisch suggested eight years ago,
“political activity [should be included in] the disclosure requirements applicable to
publicly-traded companies... to enabl[e] shareholders to monitor the activities of a
corporation’s officers and directors, ... to police against possible waste or self-
dealing....”84

Indeed one day after Citizens United was decided in January of 2010, a lone
shareholder of AT&T stock asked the SEC to promulgate a new transparency rule on
corporate political spending.8> No matter who thought of it first, the idea is a good
one. The SEC should promulgate a new rule to require transparency of corporate
political spending.
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Thanks to the current Supreme Court,
shareholders have one more potential problem of
self-dealing by managers to monitor: spending
corporate treasury funds on U.S. elections.

A. Corporate Political Spending in the U.S. Lacks Transparency

The Supreme Court did shareholders of publicly-traded companies a grave
disservice when it ruled in Citizens United®® that corporations have the right to
spend unlimited corporate treasury funds in American elections.8? Previous
Supreme Courts had protected shareholders from such spending.8® Thanks to the
current Supreme Court, shareholders have one more potential problem of self-
dealing by managers to monitor: spending corporate treasury funds on U.S.
elections.

This post-Citizens United corporate political spending has been unleashed into an
American regulatory environment rife with loopholes. In short, the way the tax
code, corporate and securities laws, and campaign finance laws interact enables
publicly-traded U.S. corporations to legally mask their political spending, thereby
thwarting accountability from customers, shareholders, and potential investors.

The 2010 Midterm federal election showed the scale of undisclosed political
spending. Studies have shown that between one third and one half of the
independent spending in 2010 was from unnamed sources.8? Initial data from the
2012 federal election cycle gathered by Démos and U.S. PIRG shows there was over
$315 million in dark money spent.?? This dark spending is only poised to increase in
future elections unless transparency is increased.

Money can get from a publicly-traded corporation into the political system without
detection in the following way:

= First, the SEC currently requires no reporting of political spending. This
enables a publicly-traded company to gives a donation to a politically active
nonprofit (usually organized under the Internal Revenue Code §§ 501(c)(4)
or 501(c)(6))°! without reporting this donation to the Commission.?2

= Second, the politically active nonprofit, such as a § 501(c)(6) trade
association, purchases a political ad supporting a federal candidate. This
nonprofit will report these corporate donations to the Internal Revenue
Service (“IRS”), but not to the public.?3
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* And third, the nonprofit reports to the Federal Election Commission (“FEC”)
that it has purchased a political ad. The FEC only requires the nonprofit to
report earmarked donations.?* If the publicly-traded corporation did not
“earmark” the donation, which nearly no sophisticated donor would, then the
role of the corporation will never be revealed to the public.

In a nutshell, the investing public can see that the nonprofit bought a political ad, but
they cannot discern the role of the publicly-traded company in underwriting the
purchase.

“If investors are going to be able to send some
kind of a market reaction to this political speech
by corporations, we have to have better
disclosure.”

— Nell Minow, expert in corporate governance

As Peter Stone at the Center for Public Integrity reported on the eve of the 2010
Midterm election, “[m]any corporations seem inclined to give to groups that are
allowed by tax laws to keep their donations anonymous.”?> This theme was
repeated on a larger scale in the 2012 election as Eliza Newlin Carney reported for
Congressional Quarterly, “[w]hatever the moniker, secret money is playing an ever-
larger role in the 2012 election.”®® The campaign finance system often hides the
original source of funds from both investors and voters.

The urgency for a new rule has been stepped up with the advent of post-Citizens
United corporate political spending in federal elections and in an additional 23
states.” The need for the SEC to act on Petition No. 4-637 now is clear. In 2010,
Nell Minow, an expert in corporate governance gave the Diane Sanger Memorial
Lecture and addressed the impact of Citizens United. Ms. Minow urged,

If investors are going to be able to send some kind of a market
reaction to this political speech by corporations, we have to have
better disclosure. We are currently facing a situation where some
companies are taking public positions in favor of one thing and then
[funneling] money to intermediary groups to oppose it. We can’t have
that any more. So, we need better disclosure about the contributions
and other kinds of political speech pay, that is paid out.?8

Shareholders are already clamoring for more disclosure of political expenditures.®?
Fortune 500 companies don’t have to read the writing on the wall; they can read the
shareholder proposals in their proxies demanding more transparency.190 Many

June 18, 2013 19



Corporate Reform Coalition The SEC and Dark Political Money

public companies are already voluntarily disclosing.11 But comparing these
voluntary disclosure “apples to apples” is nearly impossible since each company is
disclosing a different set of data.

Because of this lack of transparency, determining the exact amount of money from
public companies in American elections is impossible. Most corporate political
spending is likely being concealed in plain sight through politically active trade
associations.

Nonetheless, some publicly traded corporations spent in the 2012 federal election
through various Super PACs under their DBA names. According to the Center for
Responsive Politics, Chevron (ticker CVX) gave $2.5 million to the Congressional
Leadership Fund Super PAC. Clayton Williams Energy (ticker CWEI) gave $1 million
to American Crossroads Super PAC. Chesapeake Energy (ticker CHK) gave $250,000
to the Make Us Great Again Super PAC. Scotts Miracle Gro (ticker SMG) gave
$200,000 to Restore our Future Super PAC. CONSOL Energy (ticker CNX) and
Hallador Energy (ticker HNRG) each gave $150,000 to Restore our Future Super
PAC. And Pilot Corp (Ticker 7846 on the Tokyo Nikkei) gave $100,000 to the
American Crossroads Super PAC.102 Public companies have also spent in state
elections through 527s like the Republican Governors Association and the
Democratic Governors Association.193 This peek into the spending of public
companies shows that millions of dollars have been spent on politics in the most
recent election cycle and in previous cycles as well. Without full transparency,
investors cannot judge whether these figures are outliers or the new normal.

B. SEC Has Statutory Authority to Promulgate a New Disclosure Rule

The United States federal securities laws have their genesis in a desire to never
repeat either the Stock Market Crash of 1929 or the Great Depression which
followed it.194 John Kenneth Galbraith explained, “[t]he fact was that American
enterprise in the [nineteen] twenties had opened its hospitable arms to an
exceptional number of promoters, grafters, swindlers, impostors, and frauds. This,
in the long history of such activities, was a kind of flood tide of corporate larceny.”105

The Securities Act of 1933, and the Securities Exchange Act of 1934 (the “1933 and
1934 Acts”, respectively) were federal efforts built on the shoulders of state blue sky
laws, which sought to regulate the sales of securities within each of the states.
“These statutes were popularly known as blue sky laws after the complaint of one
state legislator that some securities swindlers were so barefaced that they ‘would
sell building lots in the blue sky.””196 The inherent flaw with the blue sky laws is that
they could not capture interstate fraudsters.
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John Kenneth Galbraith describes the securities that were offered during the roaring
twenties as a horror show of worthless schlock: “stock was sold in companies ‘to
make Salt Water Fresh - For building Ships against Pirates - For importing a
Number of large Jack Asses from Spain,’ or even ‘For a Wheel of Perpetual
Motion...””197 Galbraith also summarized the reforms after the 1929 Stock Market
Crash:

In the Securities Act of 1933, and ... the Securities Exchange Act of
1934, the government had sought to prohibit some of the more
spectacular extravagances of 1928 and 1929.... Most important, the
principle was enunciated that the New York Stock Exchange and the
other exchanges were subject to public regulation and the Securities
and Exchange Commission was established to apply and enforce such
regulation.108

In sum, the federal securities laws were a stark break with the previous laissez faire
approach to securities sales. In the modern era, the SEC regulates stock sales and
the foundation of that regulation would be transparency to facilitate informed
investor decisions.

American securities laws arguably start and end with disclosure under the 1933 and
1934 Acts.109 Congress has stepped in throughout the years to bolster the original
1933 and 1934 Acts with additional disclosure requirements.11® The rule making
contemplated by File No. 4-637 to bring transparency to corporate political
spending is within the Commission’s authority to safeguard the nation’s capital
markets under the 1933 and 1934 Acts.111

C. Potentially Bad for Business & Bad for Democracy

Moreover, a new rule is needed because there is growing empirical evidence that
corporate political spending is bad for firms, endangering shareholder value. For
example, economist Dr. Michael Hadani reported to the SEC in his comment to File
No. 4-637, after analyzing a 11 year sample of 1110 small-, mid- and large cap S&P
firms, “the regression analysis reveals that PAC expenditures and cumulative PAC
expenditures have a statistically significant negative affect on firms’ market value,
both when examining their year to year PAC expenditures and also when examining
their cumulative, 11 years, PAC expenditures.”112
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These empirical findings indicate that investors
have more than a prurient interest in knowing the
scope of corporate political spending: rather, they
have a financial interest in knowing so that they
can protect their investments.

In a soon to be published piece Dr. Hadani with co-author Dr. Douglas Schuler,
found, “[a]lthough many believe that companies’ political activities improve their
bottom line, empirical studies have not consistently borne this out. We investigate
... a set of 943 S&P 1500 firms between 1998 to 2008. We find that firms’ political
investments are negatively associated with market performance and cumulative
political investments worsen both market and accounting performance.”113

Professors Hadani’s and Schuler’s findings are consistent with previous work from
Professors Aggarwal, Mischke and Wang, as well as Professor John C. Coates [V.114
These empirical findings indicate that investors have more than a prurient interest
in knowing the scope of corporate political spending: rather, they have a financial
interest in knowing so that they can protect their investments. Increased
transparency of corporate political spending would reduce monitoring costs for
shareholders and would increase market efficiency.115

Corporate political spending could be a wasteful brand of rent-seeking. As
Professor Richard Hasen suggests, “[m]inimizing rent-seeking therefore may be a
necessary component of an effort to improve U.S. economic productivity and
decrease the deficit. Unchecked rent-seeking may retard long-term economic
growth. In their look back at the Gilded Age in the United States, Glasser et al.
suggest that an earlier round of regulation to curb rent-seeking was necessary to
sustain U.S. economic growth.”116 But getting to the truth of the matter of whether
this is a waste of money or a sound investment is unattainable when such a
significant chunk of money in elections is untraceable. According to a joint Démos
and U.S. PIRG study, 31% of the money spent independently in the 2012 election
was untraceable, totaling over $315 million.117
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D. Scope of a New Rule

The new rule should cover political contributions,
independent expenditures and electioneering
communications.

Given that a new rule is needed, what should the contours of new rule be? The new
SEC rule should be expansive in its definition of political spending. The federal
government and state governments have long been able to require disclosures of
not only contributions to candidates, political parties and PACs, but also disclosures
of money purchasing political ads that expressly advocate the election or defeat of a
candidate.118 In 2003, the Supreme Court expanded the state’s disclosure power to
cover electioneering communications—broadcast ads which mention a candidate
directly before an election and are targeted to that candidate’s electorate.11® The
new rule should cover political contributions, independent expenditures and
electioneering communications.

In addition, the new SEC rule should cover corporate spending in local, state and
federal campaigns so that investors get a fulsome picture of where the company is
spending money. While federal races garner the most attention from the press and
hold the potential for the most expensive media buys, many companies are focused
on narrow regional or even local political fights.120 A rule that only covered federal
spending would miss the corporate money flowing into state races, including
increasingly costly state judicial races.121

The new Commission disclosure rules should cover not just corporate money for
candidate elections, but rather, any item that appears before an American voter
including ballot initiatives. Ever since the Supreme Court’s Bellotti case in 1978,
corporations have had the right to spend on ballot measures. And they do. For
example, the pharmaceutical trade association known as PhRMA funded 311 ballot
measures in the past eleven years in California alone.122

The new rule would have a significant loophole in it if it left out contributions from
companies to 527s, 501(c)(4)s and 501(c)(6)s.123 Corporate contributions to trade
associations and other nonprofit organizations are one way that companies hide
their role in politics. As I explained in more detail in a recent law review article, the
use of opaque nonprofits thwarts transparency of money from for-profit
corporations.124
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There should be specificity about which candidate or ballot initiative is being
supported by the corporation and in what amount. For example, disclosures should
list the candidate supported and the amount spent in favor of that candidate both
directly and indirectly through nonprofit intermediaries.’2> Only a rule that covers
all political spending will end the asymmetry of information among managers and
investors.

Periodic updating is also in order as political spending ebbs and flows along with the
election cycle. As Professor Milton Cohen explained about securities disclosure
more generally, “for the purposes of the continuing trading markets, the value of the
original disclosures under the 1934 Act will gradually diminish to the vanishing
point unless stale information is constantly replaced by fresh.”126

The information reportable under the rule should be aggregated on the SEC’s
webpage in a sortable and downloadable format for easy access for the public.127 In
this respect, we can learn from the experience of the U.K., which had had corporate
transparency for political donations since 1967, that it is not enough to have
companies merely reporting to their particular shareholders.128 For true clarity, the
data across companies needs to be accessible in a single repository.

Finally, the SEC needs to include an enforcement mechanism to make the new
transparency rule meaningful. Clearly, one of the reasons Rules G-37 and 206(4)-5
have a high compliance rate is that the SEC enforces these rules.12°

Compliance with a new rule would likely have a low to negligible cost. Companies
are already required to keep track of lobbying and political expenses in order to file
accurate tax returns since these expenses are not tax deductible.13® As Dr. Susan
Holmberg explained in her public comment on Petition No. 4-637: “So long as the
reporting categories chosen by the SEC ...mirror the categories that the IRS [uses in]
... § 162(e), the cost of compliance may be as little as the hours it would require an
employee to copy and paste data from an internal file into a public one.”131

E. The Supreme Court Supports Transparency

1. Disclosure under the Securities Laws

The Supreme Court has embraced transparency regulations as an appropriate use of
governmental power in both securities regulations and in campaign finance laws. In
fact, the Supreme Court has focused on disclosure as the telos of the 1934 Act as
means of deterring securities fraud.132 In Santa Fe Industries, the Supreme Court
held:
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Section 10(b)’s general prohibition of practices deemed by the SEC to
be ‘manipulative’ in this technical sense of artificially affecting market
activity or in order to mislead investors is fully consistent with the
fundamental purpose of the 1934 Act ‘to substitute a philosophy of
full disclosure for the philosophy of caveat emptor. Indeed,
nondisclosure is usually essential to the success of a manipulative
scheme.”133

The Court in Santa Fe went on to state: “the Court repeatedly has described the
‘fundamental purpose’ of the Act as implementing a ‘philosophy of full disclosure’;
once full and fair disclosure has occurred, the fairness of the terms of the
transaction is at most a tangential concern of the statute.”134

In 1995, the Court repeated this stance with respect to the pro-disclosure purpose
of the 1933 Act:

The primary innovation of the 1933 Act was the creation of federal
duties-for the most part, registration and disclosure obligations-in
connection with public offerings. [T]he 1933 Act “was designed to
provide investors with full disclosure of material information
concerning public offerings...” [And] “[t]he 1933 Act is a far narrower
statute [than the Securities Exchange Act of 1934 (1934 Act) chiefly
concerned with disclosure and fraud in connection with offerings of
securities-primarily, as here, initial distributions of newly issued stock
from corporate issuers”...135

Section 14(a) of the Securities Exchange Act of 1934 empowers the SEC to require
proxy disclosure “as necessary or appropriate in the public interest or for the
protection of investors.”136

As the Supreme Court stated in the Zandford case,
“[almong Congress’ objectives in passing the
[1934] Act was ‘to insure honest securities
markets and thereby promote investor
confidence’ after the market crash of 1929.”

As the Supreme Court explained in Capital Gains Research Bureau, “[a] fundamental
purpose, common to these [securities] statutes, was to ... achieve a high standard of
business ethics in the securities industry. As we recently said in a related context, ‘It
requires but little appreciation *** of what happened in this country during the
1920’s and 1930’s to realize how essential it is that the highest ethical standards
prevail in every facet of the securities industry.”137 Or as the Supreme Court stated
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in the Zandford case, “[a]mong Congress’ objectives in passing the [1934] Act was ‘to
insure honest securities markets and thereby promote investor confidence’ after the
market crash of 1929.”138

2. Disclosure under the Campaign Finance Laws

The Supreme Court has also remained steadfast in its belief that transparency is
needed in campaign finance.13°® Recognizing the state’s interest in preventing
corruption and fraud, the constitutionality of disclosure of money in politics has
been repeatedly upheld by the Supreme Court.

Over the past four decades, the Supreme Court has recognized a number of state
interests in disclosure of money in politics including Buckley v. Valeo’s voter
information interest, anti-corruption interest, and anti-circumvention interest;
Caperton v. Massey’s due process interest in judicial elections; as well as Doe v. Reed’s
interest in ballot measure integrity.140

There is language in the Citizens United opinion, which gives the government the
ability to protect shareholders. As Justice Kennedy wrote for the Citizens United
eight-person majority:141

Shareholder objections raised through the procedures of corporate
democracy . . . can be more effective today because modern
technology makes disclosures rapid and informative. . . . With the
advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold
corporations and elected officials accountable for their positions and
supporters. Shareholders can determine whether their corporation’s
political speech advances the corporation’s interest in making profits.
. . .[D]isclosure permits citizens and shareholders to react to the
speech of corporate entities in a proper way.142

The language of the Citizens United opinion is clear that shareholders have the right
to hold corporations accountable for their political spending.  But such
accountability is frustrated unless shareholders know in the first instance which
companies are spending in politics and which are not.

F. The Public Supports a New SEC Rule

Americans of all stripes have expressed their dismay with the Supreme Court’s
decision in Citizens United. For example, a Washington Post-ABC News poll
conducted found “[e]ight in 10 poll respondents say they oppose the high court’s
Jan. 21 decision to allow unfettered corporate political spending, with 65 percent
‘strongly’ opposed.” 143
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The American public also wants better corporate controls in light of Citizens United.
Another poll from February 2010 found “[a] majority of voters strongly favor both
requiring corporations to get shareholder approval for political spending (56
percent strongly favor, 80 percent total favor) and a ban on political spending by
foreign corporations (51 percent strongly favor, 60 percent total favor).”144

Polling in 2012 shows little has changed in the intervening two years. Democracy
Corps found in November 2012, “Two thirds (64 percent) of 2012 voters said that
democracy was undermined in this election by big donors and secret money that
control which candidates we hear about.... Voters give strong support across the
board to a series of reforms like closing the revolving door (81%), [and] increased
disclosure of outside money (85%)...” 14

According to the poll, 81 percent of Americans
agree that companies should only spend money
on political campaigns if they disclose their
spending immediately.

The 2012 polling has shown how sick American voters are of corporate money in
politics. Nearly nine in 10 Americans agree that there is too much corporate money
in politics according to a poll released by Bannon Communications on behalf of the
Corporate Reform Coalition in late October 2012. This poll also found
overwhelming support for corporate governance reforms in light of Citizens
United. According to the poll, 81 percent of Americans agree that companies should
only spend money on political campaigns if they disclose their spending
immediately.146 These polls show that the American public supports responding to
Citizens United, including by improving corporate governance.

Furthermore, the public has shown its support for Petition No. 4-637. At this time,
over a record-breaking 600,000 public comments have been filed with SEC in
support of the petition.147 Only bureaucratic inertia is standing in the way. The time
has come for the SEC to protect investors with a post-Citizens United transparency
rule for corporate political spending.

Conclusion

The attention generated by Citizens United has sparked calls for the SEC to take a
new step in regulating campaign finance by requiring across the board disclosure of
political spending by registered issuers.1#® A transparency rule, like the SEC’s
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previous anti-pay-to-play rules and its post-Watergate investigations, shares the
similar goal of ensuring the integrity of the market.

In this post-Citizens United regulatory
environment, the Commission should require that
publicly-traded corporations disclose all political
expenditures so that shareholders have a full and
complete picture of how much corporate money
is being placed into the political sphere.

The Securities and Exchange Commission is uniquely positioned to act as the
guardians of the integrity of America’s capital markets to protect current
shareholders and potential investors.14? [t has been a leader before in Watergate,
the municipal bond market and the public pension fund market. In this post-Citizens
United regulatory environment, the Commission should require that publicly-traded
corporations disclose all political expenditures so that shareholders have a full and
complete picture of how much corporate money is being placed into the political
sphere.
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www.demos.org/sites/default/files /publications/BillionDollarDemocracy Demos.pdf (“For
the 2012 election cycle, 31% of all reported outside spending was ‘secret spending,” coming from
organizations that are not required to disclose the original source of their funds”).
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Commission’s current rules do not require public companies to give shareholders detailed

June 18, 2013 34


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1550990
http://www.sec.gov/comments/4-637/4637-22.pdf
http://advocate.nyc.gov/files/12-06-10CitizensUnitedReport.pdf
http://www.citizen.org/documents/Citizens-United-20110113.pdf
http://www.demos.org/sites/default/files/publications/BillionDollarDemocracy_Demos.pdf
http://www.sec.gov/rules/petitions/2011/petn4-637.pdf

Corporate Reform Coalition The SEC and Dark Political Money

information on corporate spending on politics, shareholders cannot play the role the Court
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93 L. PAIGE WHITAKER, ERIKA K. LUNDER, KATE M. MANUEL, JACK MASKELL, & MICHAEL V. SEITZINGER, CONG.
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98 Nell Minow, Diane Sanger Memorial Lecture, March 17, 2010,
http://c0403731.cdn.cloudfiles.rackspacecloud.com/collection/programs/sechistorical-podcast-
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99 SEC, Bank of America No Action Letter, Feb. 29, 2012, http: //www.sec.gov/divisions/corpfin/cf-
noaction/14a-8/2012/trilliumassetstephen022912-14a8.pdf (allowing shareholders at Bank of
American to file a shareholder proposal regarding the company’s political spending); SEC, Home
Depot No Action Letter, Mar. 25, 2011, http://www.sec.gov/divisions/corpfin/cf-noaction/14a-
8/2011 /northstarasset032511-14a8.pdf (allowing shareholders at Home Depot to file a shareholder
proposal regarding the company’s political spending).
100 Sustainable Investments Institute (Si2), FACT SHEET: Corporate Political Spending Shareholder
Resolutions, 2010-2012, available at http://www.sec.gov/comments/4-637/4637-1149.pdf
(“Investors filed 282 shareholder resolutions about corporate political spending from 2010 to 2012.
These proposals accounted for 41 percent of all votes on social and environmental issues in 2012. ...
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101 Carolyn Mathiasen, Erik Mell & Alex Gallimore, 2012 U.S. Proxy Season Review Environmental &
Social Issues, ISS, Aug. 29, 2012,
www.issgovernance.com/files/private/2012USProxySeasonReviewES.pdf (“In the wake of
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Political Spending Surges, New CPA-Zicklin Index Reveals (Sept. 25, 2012),
http://politicalaccountability.net/index.php?ht=a/GetDocumentAction/i/6906 (“almost 60 percent
of companies in the top echelons of the S&P 500 are now disclosing some political spending
information...”); Robert Ludke, Is It Worth It? Political Spending and Corporate Governance, BUSINESS
ETHICS MAGAZINE (Nov. 17, 2012), http://business-ethics.com/2012/11/17/10419-is-it-worth-it-
political-spending-and-corporate-governance/ (“it is imperative that companies take a much more

proactive and transparent approach to the governance of their political giving.”).
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Concerning Issuer’s Financial Condition and Business Plans, 40 Bus. LAw. 1243, n.8 (Aug. 1985)
(“Section 5, 7, and 10 of the Securities Act of 1933, 15 U.S.C. §§ 77e, 77g and 77j, require extensive
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Implications, ]. OF BUS. RES. (2011); John Coates C. 1V, Corporate Politics, Governance, and Value Before
and After Citizens United, 9(4) JOURNAL OF EMPIRICAL LEGAL STUDIES 657-696 (Dec. 2012),
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n.6 (1974) (Douglas, J., Brennan, J., White, J. & Marshall, ]., dissenting) (“Requirements promulgated
under the 1934 Act require disclosure to security holders of corporate action which may affect them.
Extensive annual reports must be filed with the SEC including, inter alia, financial figures, changes in
the conduct of business, the acquisition or disposition of assets, increases or decreases in
outstanding securities, and even the importance to the business of trademarks held. See 17 CFR ss
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