
 
Memo 

From: Todd Tucker, Public Citizen 
To: Consumer and Health Groups 
Date: January 13, 2012 
Re: Considerations for U.S. in Appellate Body Review of Lower Panel Clove Cigarettes Ruling  
 
Summary 
 
On September 2, 2011, a panel report ruling against the U.S. ban on flavored cigarettes (which 
are often used to hook teenagers) was circulated to World Trade Organization (WTO) members 
after Indonesia successfully challenged the measure.1 The panel found that the ban constituted a 
mandatory technical regulation that “is inconsistent with Article 2.1 of the [Technical Barriers to 
Trade] TBT Agreement because it accords to imported clove cigarettes treatment less favourable 
than that it accords to like menthol cigarettes of national origin…”2  
 
In nearly 200 rulings over 16 years, this was the first time that the WTO ever found a violation 
under this article, which has long been of concern to consumer advocates.3 It was one of the first 
rulings under the TBT, which is one of 17 agreements administered by the WTO. It was quickly 
followed by two other rulings against two other popular U.S. consumer policies (dolphin-safe 
tuna labels and country-of-origin labels on meat) under novel interpretations of the TBT. 
 
On January 5, 2012, the U.S. notified the Dispute Settlement Body (DSB) of its intent to appeal 
the ruling.4 Given the profoundly negative implications for this particular policy and for the 
precedent it sets against consumer and health protection policies in general, this is a 
positive sign.5 This memo reviews the lower panel ruling and discusses some substantive 
considerations for this appeal. The appeal will buy time (around two years, when compliance 
proceedings are taken into account) and offer a necessary opportunity to carve back the new 
overreaching TBT jurisprudence before it opens the door to further attacks on legitimate 
consumer and health regulations. Given the popularity and importance of the policy, however, 
the U.S. should also be poised to maintain the policy and challenge the legitimacy of any 
sanctions authorized by the DSB.  
 
The panel ruling also created a new WTO requirement that has never been approved by 
Congress, U.S. negotiators or other WTO member countries, which is that there must be a six-
month lag between publication and entry into force of regulations. The panel found that because 
there was only a lag of three months before the ban on flavored cigarettes went into effect, the 
U.S. had violated TBT Article 2.12.6 This provision states in part that “Members shall allow a 
reasonable interval between the publication of technical regulations and their entry into force in 
order to allow time for producers in exporting Members, and particularly in developing country 
Members, to adapt their products or methods of production to the requirements of the importing 
Member.”  WTO panels effectively writing new rules via dispute resolution has been a concern 
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in the past, and this instance (which has broad application to many non-trade policies) will also 
be of concern to regulators and legislators, and should be appealed. 
 
Brief summary of details of the ruling and its implications 
 
Section 907(a)(1)(A) of the Family Smoking Prevention and Tobacco Control Act (henceforth 
FSPTCA) states that:  
 

“Beginning 3 months after the date of enactment of the Family Smoking Prevention and 
Tobacco Control Act, a cigarette or any of its component parts (including the tobacco, 
filter, or paper) shall not contain, as a constituent (including a smoke constituent) or 
additive, an artificial or natural flavor (other than tobacco or menthol) or an herb or spice, 
including strawberry, grape, orange, clove, cinnamon, pineapple, vanilla, coconut, 
licorice, cocoa, chocolate, cherry, or coffee, that is a characterizing flavor of the tobacco 
product or tobacco smoke. Nothing in this subparagraph shall be construed to limit the 
Secretary’s authority to take action under this section or other sections of this Act 
applicable to menthol or any artificial or natural flavor, herb, or spice not specified in this 
subparagraph.”7 

 
The FSPTCA became law on June 22, 2009, and the above provisions entered into effect three 
months later, on September 22, 2009.8 
 
On April 7, 2010, Indonesia began dispute settlement proceedings against the U.S., a process that 
culminated on September 2, 2011, when a DSB ruling was circulated to WTO members. The 
WTO panel issuing the ruling was comprised of Ronald Saborío Soto (Costa Rica), Ichiro Araki 
(Japan) and Hugo Cayrús (Uruguay).  
 
While making the unconvincing rhetorical overture that “the WTO Agreements fully recognize 
and respect the sovereign right of Members to regulate in response to legitimate public health 
concerns…”9 the panel nonetheless found that the FSPTCA violated the TBT. Each WTO 
member has the general obligation to “ensure the conformity of their law, regulations and 
administrative procedures” with the WTO agreements’ rules.10 Therefore, if the ruling is 
upheld, the U.S. would be subject to trade sanctions if it does not water down or eliminate 
the FSPTCA.11  
 
The implications of this ruling are dire, especially in the context of a long battle to enhance 
regulation of tobacco stretching back decades.12 This struggle has been beset by countless 
obstacles, ranging from industry opposition to adverse Supreme Court rulings on federal efforts 
to regulate tobacco in 2000.13 More recently, just two months after the adverse WTO ruling, the 
U.S. District Court for the District of Columbia ruled that another major plank of the FSPTCA 
(enhanced warning labels) violate corporations’ First Amendment rights to free speech.14 The 
legitimacy of the WTO is likely to be further undermined if the Appellate Body upholds the 
lower panel ruling. It would pose an unacceptable barrier to public health if any time a 
good is imported it has to be excluded from regulation. Consumer and public health groups 
will see that their policy priorities are being undermined by industry in domestic courts 
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when there is a U.S. law basis for a claim, and in the WTO when there is not. The 
combined effect is fatal to the viability of public interest regulation. 
 
Article 2.1 finding – Discrimination  
 
Article 2.1 of the TBT reads: 

 
“2.1 Members shall ensure that in respect of technical regulations, products imported 
from the territory of any Member shall be accorded treatment no less favourable than that 
accorded to like products of national origin and to like products originating in any other 
country.” 

 
It is clear that, on its face, the FSPTCA doesn’t discriminate against foreign producers, or protect 
domestic ones. However, Indonesia stated “that a ban on clove cigarettes, which are mainly 
imported from Indonesia, but not on regular or menthol cigarettes, which are mainly locally 
produced, creates unequal conditions of competition in the U.S. market. Indonesia clarifies that, 
although facially neutral, Section 907(a)(1)(A) results in de facto discrimination against imported 
products.”15 
 
The panel noted that the Appellate Body in Korea – Various Measures on Beef established a 
three-tier test for a finding of national treatment violations or discrimination under the WTO’s 
(much more oft-interpreted) General Agreement on Tariffs and Trade (GATT), which it deemed 
relevant for TBT analysis:  
 

“that the imported and domestic products at issue are ‘like products’, that the measure at 
issue is a ‘law, regulation or requirement affecting the internal sale, offering for sale, 
purchase, transportation, distribution, or use’; and that the imported products are 
accorded ‘less favourable’ treatment than accorded to like domestic products.”16 

 
Likeness analysis 
 
In evaluating the first tier (“likeness”) under the GATT, panels and the Appellate Body have 
often conducted a four-plank approach, considering (a) the properties, nature and quality of the 
products; (b) the end-uses of the products; (c) consumers’ tastes and habits (i.e. consumers’ 
perceptions and behavior in respect of the products); and (d) the tariff classification of the 
products.17 If the evidence on these four planks suggests that the products are “like,” then they 
will likely be deemed “like” for the purposes of the discrimination analysis. The panel essentially 
adopted the GATT approach, with minor modifications.  
 
In Indonesia’s April 2010 Request for Consultations, it noted: 
 

“In Section 907 of the [FSPTCA], the United States applied a ban on all flavoured 
cigarettes except menthol beginning 90 days after the Act is signed. The Act prohibits, 
among other things, the production or sale in the United States of cigarettes containing 
certain additives, including clove, but would continue to permit the production and sale 
of other cigarettes, including cigarettes containing menthol… Indonesia sees that these 
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measures discriminate against imported clove cigarettes where clove cigarettes sold in the 
United States are imported (primarily from Indonesia), while virtually all of the menthol 
cigarettes sold in the United States are produced domestically (imports are negligible).”18 

 
The panel accepted Indonesia’s highly unusual comparison of the treatment that FSPTCA 
afforded imported clove cigarettes versus domestic menthol cigarettes. By choosing to do so, the 
panel effectively created a scenario that would support a finding that the U.S. policy violated 
TBT Article 2.1. The panel could have instead compared domestic clove cigarettes to imported 
clove cigarettes, or imported clove cigarettes to domestic sweet-flavored cigarettes. Any of these 
alternative comparisons would have showed that there is no discrimination, because the FSPTCA 
treats domestic clove and imported clove cigarettes in an identical manner, as it does domestic 
sweet-flavored and imported clove cigarettes. 
 
The panel established that neither party strongly objected to the panel broadening the likeness 
analysis to include other flavored cigarettes.19 Nonetheless, the panel argued that it would be a 
violation of the due process rights of the parties and of third parties to expand their terms of 
reference to include additional products:  
 

“We could easily contemplate the possibility that a WTO Member may have decided not 
to join as a third party to this dispute in the belief that the dispute only concerned clove 
and menthol cigarettes. It is thus not unthinkable that there might have been a different 
reaction among tobacco-producing WTO Members if Indonesia had either included 
regular cigarettes in its Panel Request or simply referred to domestic cigarettes instead of 
just to menthol. In light of the above, we feel compelled to conclude that we are bound by 
Indonesia’s summary of the legal basis of its national treatment complaint, which 
identifies the products at issue as imported clove cigarettes versus domestic menthol 
cigarettes. In our view, we would be exceeding our terms of reference if we were to 
expand the scope of Indonesia’s national treatment claim by including domestic regular 
cigarettes in our examination.”20  

 
The panel then proceeded to conduct the GATT four-plank likeness analysis. On the question of 
product characteristics, menthol and clove were both seen as a flavor that “reduces the harshness 
of tobacco.”21 The panel determined that both clove and menthol have the end use of being 
smoked,22 and have similar tariff classifications.23 
 
The panel also appeared to be following the lead of the Appellate Body in the EC-Asbestos case 
(on a GATT discrimination claim) of infusing health-related analysis throughout the likeness 
test, but in an ad hoc manner. On the question of product characteristics, the panel disregarded 
arguments about the health/regulatory reasons provided by the Office of the U.S. Trade 
Representative (USTR) for exempting menthol or targeting other flavors, and instead noted that 
cloves and menthol must be alike because they are both harmful to health.24 On the question of 
consumer preferences, it utilized health justifications to limit the consumers under surveillance to 
minors,25 but then stated that contradictory survey evidence meant that it could not evaluate 
whether teen consumers would substitute menthol for clove.26 It then apparently disregarded the 
survey evidence presented by USTR,27 and simply substituted non-survey based conjecture from 
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various intergovernmental studies as a stand-in to peer into “the mind of youth” to conclude that 
they must think menthol and cloves are similar.28 
 
In sum, the panel concluded that domestic menthol cigarettes and imported clove cigarettes were 
the relevant like products to which the next prong of the text should be applied. 
 
Less favorable treatment 
 
The panel also generally adopted the GATT approach for establishing less favorable treatment, 
while noting that “the legitimate objective of reducing youth smoking must permeate and 
inform” the analysis.29 The panel quoted the Appellate Body in Korea – Various Measures on 
Beef: “whether or not imported products are treated ‘less favourably’ than like domestic products 
should be assessed… by examining whether a measure modifies the conditions of competition in 
the relevant market to the detriment of imported products.”30 Panelists noted that actual 
discriminatory “effects of the measure in the market” do not need to be established.31 The panel 
also noted that “national treatment” is not the same as “identical treatment.”32 The panel wrote: 
 

“Overall, the Appellate Body’s jurisprudence on the less favourable treatment element 
under Article III:4 of the GATT 1994 imparts the following guidance: (i) the less 
favourable treatment test relates to the impact of the measure on the competitive 
relationship of groups of imports versus groups of domestic like products; (ii) less 
favourable treatment will exist if the measures modify these conditions of competition to 
the detriment of the group of imported like products; (iii) a panel is required to consider 
whether the detrimental effect(s) can be explained by factors or circumstances unrelated 
to the foreign origin of the product, and (iv) no separate demonstration that the measures 
are applied ‘so as to afford protection’ is required.”33 

 
The panel then advanced to find discrimination in the FSPTCA on the basis of its flawed likeness 
comparators: 
 

“it is not the case, as the United States implies, that ‘one Indonesian import is included 
among the prohibited characterizing flavours and one U.S. produced cigarette is not’. 
Rather, the vast majority of Indonesia exports of cigarettes to the United States are 
included among the characterizing flavours banned by Section 907(a)(1)(A). We note that 
this would be in line with the Appellate Body’s findings in EC-Asbestos. In our view, the 
comparison between the group of like imported products with the group of like domestic 
products encompasses situations when ‘the vast majority of imports’ are accorded less 
favourable treatment.”34 

 
The panel did not document its assertion that “the vast majority of Indonesia [sic] exports of 
cigarettes to the United States are included among the characterizing flavours banned by Section 
907(a)(1)(A).” (Even if this were true, it is not clear that this is significant. After all, Section 907 
of the FSPTCA was enacted specifically because of a relatively new tactic utilized by tobacco 
companies to entice children with flavorings that were specifically appealing to them.35 And 
there was evidence that U.S. firms were also impacted by the ban, as USTR argued.36) 
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Instead, the panel proceeded to write that the fact that “Clove cigarettes are banned while 
menthol cigarettes are excluded from the ban” establishes that the FSPTCA treats the two 
products differently and to the detriment of imported clove cigarettes.37  
 
The panel then raised the question of whether the differential treatment was related to the 
national origin of clove cigarettes, but then failed to answer it. Instead, it simply substituted this 
step of the analysis with a return to the question of whether the products are treated 
differentially. In so doing, it returned to the U.S. contention that menthol was excluded from the 
ban because of the potential of creating health emergencies and a black market in a product that 
is consumed by vast numbers of (predominantly African American) adults (an argument raised 
repeatedly in the proceedings):  
 

“the United States is not banning menthol cigarettes because it is not a type of cigarette 
with a characterizing flavour that appeals to youth, but rather because of the costs that 
might be incurred as a result of such a ban. We recall that at the time of the ban, there 
were no domestic cigarettes with characterizing flavours other than menthol cigarettes 
which accounted for approximately 25 per cent of the market and for a very significant 
proportion of the cigarettes smoked by youth in the United States. It seems to us that the 
effect of banning cigarettes with characterizing flavours other than menthol is to impose 
costs on producers in other Members, notably producers in Indonesia, while at the same 
time imposing no costs on any U.S. entity.”38 

 
The logic of this conclusion is flawed on many levels. First, it is simply incorrect that banning 
the flavors of cigarettes involved imposed “no costs on any U.S. entity,” given U.S. producers of 
all strawberry, chocolate and other sweet-flavored cigarettes had their products banned. 
Therefore, they lost sales and the research and marketing costs they had put into these products. 
Second, it was misplaced to focus on the significant market share of menthol cigarettes given the 
information provided by the United States that African-American adults comprised the most 
significant users of this products, not youth. Finally, the notion that a basis for the policy to 
violate WTO rules was the mere consideration in the U.S. policymaking process of the problems 
that could result (health costs, black market etc.) if menthol cigarettes were banned is a 
significant indictment of the WTO’s inappropriate invasion of domestic policymaking processes. 
 
On these bases, the panel found that the FSPTCA violated Article 2.1.39 
 
Article 2.2 finding – trade restrictiveness  
 
Article 2.2 of the TBT reads:  
 

“2.2 Members shall ensure that technical regulations are not prepared, adopted or applied 
with a view to or with the effect of creating unnecessary obstacles to international trade. 
For this purpose, technical regulations shall not be more trade-restrictive than necessary 
to fulfil a legitimate objective, taking account of the risks non-fulfilment would create. 
Such legitimate objectives are, inter alia: national security requirements; the prevention 
of deceptive practices; protection of human health or safety, animal or plant life or health, 
or the environment. In assessing such risks, relevant elements of consideration are, inter 
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alia: available scientific and technical information, related processing technology or 
intended end-uses of products.” 

 
There would seem to be seven prongs to analysis under Article 2.2, including identifying:  
 

1. The objective of the measure; 
2. The legitimacy of the objective (taking into consideration the third sentence); 
3. Whether the measure fulfills the legitimate objective; 
4. The risks of non-fulfillment of the legitimate objective (taking into consideration the 

fourth sentence); 
5. Whether the measure is trade restrictive; 
6. Whether the measure is more trade restrictive than necessary to fulfill the legitimate 

objective; and 
7. For completeness, whether the measure had the intent or effect (or both) of “creating 

unnecessary obstacles to international trade,” and whether this was through the 
preparation, adoption, or application (or some combination thereby) of the measure. 

 
On the first two prongs, the panel found that the FSPTCA had as its objective the reduction of 
youth smoking, and that this objective was legitimate.40 Different from the approach in the two 
other recent WTO attacks on U.S. consumer policies, the cloves panel took the following 
approach to determining the final five prongs: 
 

“Our examination focuses on four main issues. The first is whether jurisprudence relating 
to Article XX(b) of the GATT 1994 is relevant to the interpretation of the ‘more trade-
restrictive than necessary’ standard in Article 2.2 of the TBT Agreement. The second is 
whether the ban on clove cigarettes exceeds the level of protection sought by the United 
States. The third is whether the ban on clove cigarettes makes a material contribution to 
the objective of reducing youth smoking. The fourth is whether there are less-trade 
restrictive alternative measures that would make an equivalent contribution to the 
achievement of the objective pursued at the level of protection sought by the United 
States.”  

 
On the first two “main issues”, the panel ruled that “there are some aspects of Article XX(b) 
jurisprudence that may be taken into account in the context of interpreting Article 2.2 of the TBT 
Agreement”41 and that “a Member may seek to reduce (rather than eliminate) certain risks by 
banning certain (but not all) products”42.  
 
On the third “main issue”, the panel followed the GATT precedent from Brazil –Retreaded 
Tyres, and asked whether there was a “genuine relationship of ends and means between the 
objective pursued and the measure at issue,” which would establish a “material contribution.”43 
In evaluating whether a “material contribution” could be established, the panel examined four 
“lines of argument” by Indonesia, namely whether: “(i) clove cigarettes pose no greater health 
risk than other cigarettes; (ii) youth do not smoke clove cigarettes in significant numbers; (iii) 
other flavoured tobacco products popular with youth are not banned; and (iv) the available 
scientific evidence shows that banning clove cigarettes will do little to deter youth from 
smoking.”44 
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- On the first “line of argument”, the panel found that this question would only be relevant 

if the objective of the FSPTCA was to eliminate all health risk from smoking.45  
- On the second “line of argument”, the panel found that Indonesia’s own estimate was that 

“6,800 minors regularly smoked clove cigarettes […] hardly an insignificant number.”46  
- On the third “line of argument”, the panel found that the very fact that the FSPTCA 

didn’t ban all cigarettes saved it from being overly trade restrictive.47 (This is a point 
worth noting, given the counterfactual is that a ban on all cigarettes would violate the 
WTO’s trade restrictiveness test.) 

- On the fourth “line of argument”, the panel found that the scientific evidence contradicted 
Indonesia’s contentions.48 

 
Returning then to the fourth “main issue” – “whether there are less-trade restrictive alternative 
measures that would make an equivalent contribution to the achievement of the objective 
pursued at the level of protection sought by the United States” – the panel found against 
Indonesia. Indonesia suggested 25 alternative policies – ranging from warning labels on tobacco 
to “banning candy-flavored cigarettes, but not clove cigarettes”.49 The panel concluded that, 
“each of the alternative measures suggested by Indonesia appears to involve a greater risk of 
non-fulfilment of the objective of reducing youth smoking, as compared with the outright ban 
currently in place”50 and that “many of the alternative measures proposed by Indonesia are 
already in place in the United States.”51 
 
For these reasons, the panel ruled that the FSPTCA did not violate Article 2.2. 
 
Other Claims 
 
Perhaps the most significant additional finding by the panel on various other claims brought by 
Indonesia was that WTO members will be obligated under normal circumstances to allow a 
minimum of six months between the publication and entry into force of regulations. Because the 
FSPTCA had a lag of only three months, the panel found the U.S. in violation of TBT Article 
2.12,52 which states in part that “Members shall allow a reasonable interval between the 
publication of technical regulations and their entry into force in order to allow time for producers 
in exporting Members, and particularly in developing country Members, to adapt their products 
or methods of production to the requirements of the importing Member.” Therefore, although the 
panel noted that Indonesia had weighed in extensively over the years of rolling out the 
regulation,53 the panel nonetheless turned to a 2001 Doha Ministerial Decision54 (which USTR 
argued was not a binding interpretation of WTO rules) to establish that “reasonable interval” 
meant “six months.”55 
 
The panel refused to examine the complaint’s other claims under the GATT, on the basis of 
judicial economy. USTR also invoked the public health defense under GATT Article XX(b), but 
only for Indonesia’s claims under the GATT, so it provided no defense against the TBT Article 
2.1 claim.56 The panel ruled against Indonesia on some other smaller claims,57 while ruling in 
their favor on others.58  
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Arguments for appellate review 
 
The next stage in the proceedings is to have the case heard by a three-member panel (i.e. 
“division”) selected from the WTO’s Appellate Body (AB), which is composed of seven 
Members59 who are appointed by the DSB to serve for four-year terms.60 Article 6(2) of the 
WTO’s Working Procedures for Appellate Review states that: “The Members constituting a 
division shall be selected on the basis of rotation, while taking into account the principles of 
random selection, unpredictability and opportunity for all Members to serve regardless of their 
national origin.”61 
 
Under WTO dispute resolution rules, the parties are not normally supposed to make new factual 
arguments or invoke new defenses at the appellate stage. As Article 17.6 of the WTO’s 
Understanding on Rules and Procedures Governing the Settlement of Disputes states, “An appeal 
shall be limited to issues of law covered in the panel report and legal interpretations developed 
by the panel.”62 Nonetheless, this section of the memo will outline a range of objections to the 
ruling – some articulated in legal interpretation per se, while others on the basis of policy and 
political objections to which the Appellate Body should be attentive. (USTR raised many of 
these points in its written Appellant Submission, and could use the arguments below to color in 
its points in its oral arguments. The Appellate Body may also have some discretion to consider 
issues of legal interpretation raised by the panel report.63) 
 
Appeal arguments that the U.S. might make 
 
The panel erred by choosing to compare of the treatment that FSPTCA afforded imported clove 
cigarettes versus domestic menthol cigarettes. 
 
The panel should have compared imported clove cigarettes and domestic clove cigarettes or 
imported clove cigarettes and domestic cigarettes with other sweet flavors. In making the 
incorrect choice of comparison in the first instance, the panel effectively created a finding that 
the U.S. policy would violate. TBT Article 2.1. The panel’s inconsistent logic within the ruling 
emphasizes the error. In its Article 2.2 analysis, the panel accepts that banning candy-flavored 
cigarettes but not clove cigarettes would not meet the legitimate U.S. goal of reducing youth 
smoking – putting the two categories together as appropriate targets to counter youth smoking. 
Yet, at the same time, the panel chose to compare clove and menthol cigarettes for applying the 
Article 2.1 test, a choice which led to its finding of discrimination. Similarly when considering 
the trade restrictiveness of the FSPTCA under Article 2.2, the panel stated that “given that the 
other flavoured cigarettes banned by Section 907(a)(1)(A) also had a very small market share – 
indeed, apparently smaller than that enjoyed by clove cigarettes – accepting Indonesia’s line of 
reasoning would lead to the conclusion that banning these other cigarettes would also fail to 
make a material contribution to the objective of reducing youth smoking.”64 It is difficult to 
reconcile the panel’s acceptance of the fact that the ban on other sweet cigarettes could lead to a 
material contribution towards the goal of reducing teen smoking for the sake of the Article 2.2 
analysis, while according this fact no weight under the Article 2.1 analysis. 
 
The panel’s likeness test effectively requires best treatment for clove cigarettes rather than not 
treating them less favorably, in contradiction to past rulings.   
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The panel went against the Appellate Body recommendation that imported products as a group 
must be treated less favorably than domestic products as a group (a test established in the EC-
Asbestos case). By excluding other sweet imported and domestic cigarettes also banned under the 
FSPTCA from the likeness analysis, the panel set a precedent of effectively requiring that 
imports be accorded the “best treatment” rather than “no less favorable” treatment. Complainants 
with non-viable WTO complaints could make their complaints viable simply by tailoring their 
panel request in a sloppy or sneaky manner.  
 
The panel’s likeness test requires absurd alternative justifications for policies that would not 
change the commercial outcome. 
 
The panel report stated: 
 

“We think that clove cigarettes and menthol cigarettes may be considered ‘like’ in certain 
contexts but not in others. For example, these two kinds of cigarettes might not be 
considered ‘like’ in the context of a hypothetical measure regulating products on the 
basis of characteristics that clove cigarettes and menthol cigarettes do not have in 
common, for example whether they contain eugenol (clove cigarettes do, and most 
menthol cigarettes do not). Along the same lines, they might not be considered ‘like’ in 
the context of a hypothetical tax or fiscal measure based on the type of tobacco they 
contain (clove cigarettes tend to contain Java sun-cured tobacco, menthol cigarettes do 
not). However, these same two types of cigarettes might be considered ‘like’ in the 
context of other measures that regulate products on the basis of characteristics that clove 
and menthol cigarettes do have in common, for example a hypothetical measure 
distinguishing between various tobacco products on the basis of whether or not those 
products are carcinogenic (which clove cigarettes and menthol cigarettes both are).”65 
(emphasis added) 

 
As the emphasized portion notes, the FSPTCA might have survived Article 2.1 scrutiny if, 
instead of banning flavors that appeal to teenagers in cigarettes, the measure instead banned 
eugenol (an ingredient in cloves). The effect, as far as Indonesia is concerned, would be the 
same: clove cigarettes could not be sold in the U.S. But, absurdly, a eugenol-based standard 
might have been seen as less “discriminatory” than the FSPTCA.  
 
Besides the complicated issues of WTO law that this passage raises, it poses a fundamental 
question of democratic governance. If Rep. Henry Waxman (D-Calif.) thought that a flavored 
cigarette ban was easier to explain and sell to the public and fellow legislators than an obscure 
reference to the banning of eugenol, why should a WTO panel second guess that choice and 
effectively impose a requirement that policy be justified in obscure ways (even when either 
possible justification leads to the same commercial outcome)?  
 
The panel’s incorrect likeness analysis led to an erroneous conclusion as to differential costs. 
 
The claim that the FSPTCA imposed “no costs on any U.S. entity” cannot be supported by the 
facts of the matter. The firms that had spent decades developed strawberry and other flavored 
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cigarettes could not market these cigarettes. U.S. firms that might have produced clove cigarettes 
faced a cost. Indeed, many of the large cigarette companies make (or have made) tobacco, 
menthol, and other flavored cigarettes, so even “menthol cigarette producers” face a cost in their 
potential non-menthol flavored product lines.  
 
The panel mistook incremental regulation for discrimination. 
 
By accepting Indonesia’s terms of reference from the Panel Request, the lower panel effectively 
foreclosed incremental regulation. This has broad implications. Policymaking has shifted away 
from the regulatory approach historically favored by many liberal groups (across-the-board 
prohibitions, industrial policy, etc.) Such broad bans have not been treated kindly by the 
GATT/WTO, and as noted above, the panel explicitly cited the fact that the policy did not ban all 
cigarettes as a basis for finding the measure was not trade restrictive.  

In designing FSPTCA, U.S. policymakers conducted a balancing exercise. They gave weight to 
the desire to reduce teenage smoking, and they gave weight to potential adverse consequences 
(i.e. cessation costs and the potential increase in black market activity) from withdrawing 
menthol cigarettes consumed by large numbers of adults from the legal market. There’s no 
evidence that protecting U.S. menthol cigarette producers was a motivation of the FSPTCA, and 
U.S. producers actually saw their product offerings limited as a result. Indeed, the FSPTCA 
envisions extending the flavored cigarette ban to menthol cigarettes when more studies can be 
completed. 

If WTO rules simply helped countries (partially) internalize the costs that their regulatory 
decisions impose on people outside their borders, there might be little controversy. Policymakers 
would learn to assign a non-zero weight to other countries’ interests, just as they assign some 
non-zero weight to considerations like cessation costs. But the WTO panel went further. It 
assigned a 100 percent weighting to Indonesia's interests in its Article 2.1 analysis, and a zero 
weighting to other domestic policy considerations.  

If the U.S. complies with the ruling by removing menthol, it will have to simply ignore the 
weighting it gave to cessation costs and other considerations. If the U.S. alternatively chooses to 
comply by maintaining the restrictions on candy-flavored cigarettes but exempting clove (as 
suggested by Indonesia) 66, the entire logic of the carefully targeted measure (focusing on 
flavored cigarettes that are predominantly starter cigarettes without meaningful adult 
consumption) begins to unravel.67 

The ruling suggests that any time a regulatory measure has any negative impact on foreign 
producers, the U.S. will have to carve out that country’s products or producers, or pursue wider 
measures (such as across-the-board bans) that might not make sense for a range of reasons. (And 
of course, those wider measures would themselves be likely to violate other WTO obligations.)  

This ruling shows an over-willingness to conjure up the likeness analysis and conditions of 
competition analysis that is most likely to yield a violation finding. Liberal groups have long 
been used to having their favored regulatory approaches deemed WTO-illegal. This ruling shows 
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that even more conservative or incremental regulatory approaches are also at risk. Policymakers 
will be left wondering: what type of approach is left? 

The panel should not have created a new binding WTO obligation on countries to institute six-
month time lags before regulatory implementation. 
 
When Congress authorized U.S. membership in the WTO, it certainly it did not agree to 
establishment by dispute panels of new WTO rules to which the U.S. would be bound. This 
aspect of the ruling – empowering an unelected WTO body to create a norm of a six-month time 
lag between publication and entry into force of technical regulations to which U.S. negotiators 
have also not agreed – is extremely troubling. Nothing in the TBT text requires that. The WTO 
should defer to national governments on such questions.  
 
“Significant” impacts on trade should be truly significant. 
 
While evaluating one of the smaller TBT claims, the U.S. apparently did not contest that the 
FSPTCA has a “significant impact on Indonesia’s trade.” However, in 2008, Indonesia’s exports 
to the U.S. were only $15 million.68 This was a year when Indonesia’s merchandise exports were 
$139.6 billion.69 The sum for Indonesia’s clove cigarette exports to the U.S. then, even if true, 
constituted around 0.01 percent of Indonesia’s external trade. It seems worth contesting, if only 
for precedential value, the significance of such a reduction in trade. 
 
The panel’s interpretations of the two major TBT claims produce a “manifestly absurd or 
unreasonable” result.  
 
The U.S. was saved in part from an Article 2.2 violation of “trade restrictiveness” because its 
flavored cigarettes ban affected what was construed as only a “tiny sliver” of the cigarette 
market.70 However, one way of complying with Article 2.1 would be to apply the same ban on 
menthol as to clove cigarettes. This, however, would be much more “trade restrictive.” This 
creates a Catch 22 situation whereby the U.S. can only reduce “discrimination” by increasing 
“trade restriction.” (A similar Catch 22 was at work in the U.S.-COOL case, where a panel found 
both Article 2.1 and 2.2 violations.) 
 
USTR could take this interpretative mess head on. It could argue that the panel should have 
consulted supplementary means of interpretation so that the TBT did not lead to a “manifestly 
absurd” situation. The U.S. could argue that consultation of supplementary materials is 
recommended under the Vienna Convention on the Law of Treaties: 
 

“Article 31  
General rule of interpretation  
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 
be given to the terms of the treaty in their context and in the light of its object and 
purpose.  
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition 
to the text, including its preamble and annexes:  
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(a) any agreement relating to the treaty which was made between all the parties in 
connection with the conclusion of the treaty;  
(b) any instrument which was made by one or more parties in connection with the 
conclusion of the treaty and accepted by the other parties as an instrument related to the 
treaty.  
3. There shall be taken into account, together with the context:  
(a) any subsequent agreement between the parties regarding the interpretation of the 
treaty or the application of its provisions;  
(b) any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation;  
(c) any relevant rules of international law applicable in the relations between the parties.  
4. A special meaning shall be given to a term if it is established that the parties so 
intended. 

 
Article 32 
Supplementary means of interpretation 

 
Recourse may be had to supplementary means of interpretation, including the preparatory 
work of the treaty and the circumstances of its conclusion, in order to confirm the 
meaning resulting from the application of article 31, or to determine the meaning when 
the interpretation according to article 31:  
(a) leaves the meaning ambiguous or obscure; or  
(b) leads to a result which is manifestly absurd or unreasonable.”71 

 
Given the novelty of interpretations of these TBT provisions (and the fact that the VCLT does 
not delimit the universe of supplementary means of interpretation), the AB should consult as 
many supplementary means as possible, including the writings of experts on consumer and 
administrative law. 
 
The panel should not have imported jurisprudence from the GATT anti-discrimination rule, and 
instead should have elaborated a special TBT “likeness” test. 
 
Interpretation of the TBT agreement requires establishment of a free-standing discrimination 
analysis based on the specific TBT terms without (much) use of jurisprudence or standards from 
GATT Article III cases. USTR has not appeared to fundamentally challenge the application of 
the GATT likeness analysis to the TBT in any of the recent trio of anti-consumer cases.72 
However, this is precisely the sort of question that the appellate body should consider.  
 
The TBT covers technical regulations as they pertain to goods trade. Technical regulations are 
motivated for diverse reasons, including furthering consumer information, protecting public 
health, and advancing the functioning of the free market by correcting market failures, all while 
allowing regulators and legislators to weigh and balance the “costs of regulating” and 
minimizing the regulatory burdens on business. The panel’s reliance on the standard four-prong 
GATT likeness analysis (physical characteristics, end uses, consumer preferences, and tariff 
classification) disregarded the specific regulatory distinctions involved in labeling regimes. 
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Indeed, without special weight given to the costs and benefits of pursuing diverse regulatory 
regimes, the TBT would have little value as a lex specialis relative to the GATT.  
 
For instance, it would entail significant regulatory and social costs to ban menthol cigarettes, 
which are smoked by large numbers of adults. It may be the case that the benefits of doing so 
outweigh the costs, but a substantial scientific body of evidence and U.S. court decisions 
suggests otherwise. In the face of this debate, the WTO should defer to sovereign prerogatives to 
weigh and balance the costs of regulating, and find that products that are costly to regulate are 
unlike those than are less costly to regulate. 
 
Conclusion 
 
The crux of the lower panel ruling against the FSPTCA was that it banned clove cigarettes, while 
allowing menthol cigarettes, in violation of TBT Article 2.1. The partial nature of the ban likely 
counted in the U.S.’ favor in the analysis under Article 2.2, which considers trade restrictiveness 
rather than specific instances of discrimination. This Catch 22 situation is just one of the reasons 
for reversing this overreaching TBT jurisprudence through appeal and other means. 
 
Was the menthol exclusion justified, as a matter of policy? As USTR noted, the U.S. often 
addresses difficult issues incrementally, and there was a public health basis for doing so in this 
case.73 Moreover, the FSPTCA clearly contemplates the extension of the ban onto menthol 
cigarettes as well.  
 
Perhaps more importantly, the crafters of the FSPTCA were keenly aware of the U.S. court 
ruling against earlier efforts to regulate tobacco. As the conservative majority on the U.S. 
Supreme Court noted in the 2000 landmark case striking down FDA jurisdiction over tobacco, 
 

“the FDA found that, because of the high level of addiction among tobacco users, a ban 
would likely be ‘dangerous.’ In particular, current tobacco users could suffer from 
extreme withdrawal, the health care system and available pharmaceuticals might not be 
able to meet the treatment demands of those suffering from withdrawal, and a black 
market offering cigarettes even more dangerous than those currently sold legally would 
likely develop. The FDA therefore concluded that, ‘while taking cigarettes and smokeless 
tobacco off the market could prevent some people from becoming addicted and reduce 
death and disease for others, the record does not establish that such a ban is the 
appropriate public health response under the act.’”74  

 
One can agree or disagree with the Supreme Court (or the FDA) on this count, but it is 
undeniable that the crafters of the FSPTCA had such precedents in mind when they created the 
Section 907 ban on flavored cigarettes that excluded menthol cigarettes, which are used by large 
numbers of adults.  
 
This caution seems well advised. The long battle to get federal regulation of tobacco paved a 
course for how this matter was to be regulated in the U.S., while respecting federalism and 
separation of powers. This course was determined in large part by the conclusions of U.S. courts, 
and echoed by the political branches. In such instances, the WTO should strongly defer to 
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sovereign prerogatives. The WTO Appellate Body should overturn all three lower panel rulings 
against consumer safeguards in the U.S. (and consumers’) favor.  
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