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QUESTION PRESENTED

Does the Due Process Clause of the 14th Amendment
require governmental taxing entities to make heroie,
extraordinary, additional efforts to locate a taxpayer prior
to completing a tax forfeiture sale when notice of the tax
forfeiture sale has been repeatedly mailed by certified mail
to the last known residence address of taxpayer, which is
the address of the real property, which address was pro-
vided by the texpayer, where the taxpayer's spouse re-
sides, and also published notice of the sale, all in
accordance with applicable statutery requirements, yet
mailed notices are returned by the post office as “un-
claimed” with no indication that the taxpayer has moved?
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STATEMENT OF THE CASE

Petitioner Gary K. Jones and his wife, Jean, lost their
house in 2008 in a tax forfeiture sale for their failure to
pay real property tazes in 1997 and later. Mrs. Jones,
living in the house, twice failed and refused to pick up
certified mail notices of the tax sale foreclosure proceed-
ings. After the first written notice was returned to the
Commissioner of State Lands, the Commissioner pur-
chased a title report, showing Gary K. Jones as the record
owner, and showing the real property address as the
record address for Mr. Jones, The Commissioner subse-
guently published notice of the tax auction sale in a state-
wide newspaper of general circulation in that County. No
purchasers came forward, and the property became subject
to a negotiated sale, Respondent Linda Flowers made a
purchase offer in February, 2003. The Commissioner
subsequently conducted additional research into the
property. The negotiated sales research indicated that the
real property existed as described, remained titled in the
name of Gary Jones, had the proper legal and street
addresses, and continued to be owned by Mr. Jones. The
Commissioner subsequently mailed another notice of the
pending negotiated sale to Mr. Jones at the property
address where Mrs. Jones lived. This notice was also
returned unclaimed. Flowers purchased the property in a
negotiated sale, and subsequently moved to evict Mrs.
Jones. Mr. Jones sued to have the sale and deed set aside.
Flowers counterclaimed. Mr. Jones then added Mrs. Jones
as an additional Plaintiff, indicating that she was in
possession of the property at the time of the tax sale. The
Court granted summary judgment to Flowers and the
Commissioner, confirming the sale, and denied the
Joneses’ motion for summary judgment, dismissing their
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case. The Arkansas Supreme Court affirmed, based on
multiple attempted actual notices, combined with publica-
tion, but (contrary to the assertions of Petitioner) without
indicating that this was contrary to “a majority of other
courts.” Rehearing in the Arkansas Supreme Court was
denied.

.
b

FACTUAL BACKEGROUND

Gary K. Jones and Jean L. Jones, his wife, failed to
pay their real estate taxes in 1997, 1998, 1999, and in all
future years, so the Pulaski County Collector in 2000
certified their land as delinquent to Defendant Commis-
sioner of State Lands. In March of 2000, Defendant Com-
migsioner provided appropriate written notice, a proposed
Petition to Redeem, and instructions, by certified mail, to
Petitioner Jones. This notice told of the potential sale of
the real property at public auction on or ahout April 17,
2002, two years in advance, in accordance with the statu-
tory scheme. The March 2000 notice was mailed to the real

property address, 717 North Bryan, Little Rock, which is
the subject of this Petition, and where Mrs. Jean Jones
continued to live through the hearing date in 2004, and
which was the notification address of record with Pulaslk
County. After three attempted deliveries, the written
notice was returned “unclaimed” to the Commisgioner.

Subsequent to the first written notice, but before the
2002 auction date, and contrary to the assertions of
Petitioner in his Petition, the Commissioner of State
Lands purchased a title report from Walker Title Abstract
Company concerning the parcel of real property st issue.
ADD. 79, Record (R.) 94. The title report indicated that
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Gary Kent Jones was the record owner of title to the
property when it was certified to the Commissioner of
State Lands in 2000; confirmed the legal description of the
property; confirmed the tax parcel number; discloged
additional non-property tax liens on the real property;
indicated that there was no mortgage on the property;
indicated that Mr. Gary K. Jones continued to be the
record owner of title to the real property on February 14,
2002, as there had been no change in ownership, and
further indicated that this was the address of record for
the owner. Appellees’ Supplemental ADD. 19, R. 103.

On or about April 1, 2002, after the title report, the
Commissioner published notice of the sale auction in a
state-wide newspaper, which was also the newspaper of
record in Pulaski County, with the sale date and redemp-
tion information. On the sale date, 4/17/02, no bhids were
received, thereby subjecting the property to 2 negotiated
sale with the Commissioner,

On or about February 5, 2003, Appellee Flowers
submitted an offer to purchase the real property from the
Comnmissioner. After receiving the offer from Flowers, and
cantrary to the assertions of Petitioner Jones, Respondent
Commissioner performed additional research, called
“negotiated sales research.” ADD. at 80. This involved,
among other things, another review of real property
records to confirm ownership and address information, a
visit to the property to determine whether it still existed
as described in the legal description and deed records, and
a physical description of the house and the immediate
vicinity. Appellees’ Supplemental ADD. 26, R. 110.

On February 19, 2003, the Commissioner, by certified
mail, sent written notice of a pending negotiated sale to
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Gary Kent Jonesg at 717 N. Bryan Street, Little Rock, the
record owner of the real property, at the real property
address. As stated before, this was Mr, Jones’ last known
address, Mrs. Jones, living at the property, again failed
and refused to pick up this mail, ‘After three delivery
attempts, this notice was subsequently returned to the
Commisgioner’s office marked “unclaimed.”

The Commissioner approved Flowers’ Offer on April
11, 2003; the Arkensas Attorney General approved Flow-
ers’ Offer on April 23, 2003; and the Limited Warranty
Deed wag issued to Flowers on May 28, 2003.

Mr. Jones has, at various times in this litigation and
on appeal, claimed both that the real property at issue is
hig “homestead” but also claims to have moved out of the
home into an apartment. ADD, 48. Nevertheless, Jones
failed to file with the Pulaski County Recorder (and
Clerk), the Pulaski County Assessor, or the Pulaski
County Treasurer, any notice of a change in his address for
the mailing of notices of tazes due on the real property.
The notices at issue were mailed to Mr. Jones’ last known
address. Mrs, Jean Jones continued to live in the home on
N. Bryan Street, through the hearing date in the trial
court in 2004, which is also the same location where
Respondent Commissioner repeatedly mailed the notices
at isgue herein. Mrz. Jean Jones was at all times relevant
to this case, the wife of Petitioner Gary K. Jones.

&
v

PROCEDURAL BACEGROUND

Petitioner Gary Kent Jones initiated these proceedings
by filing a complaint in Circuit Court in Pulaski County,
Arkansas, seeking to cancel and set aside Respondent
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Commissioner of State Land’s Limited Warranty Deed to
Respondent Linda K. Flowers concerning certain real
property in Pulaski County, Arkansas (717 N. Bryan 5t.,
Little Rock), and challenging Arkansas Code Annotated
Section 26-37-301 (but no other sections of the Arkansas
Code, and without attacking the statutory scheme as a
whole). ADD. 1. Jones later added his wife, Jean, as
Plaintiff, as well, since ghe was in possession of the prem-
ises at all times relevant to these proceedings. ADD. 19.
Both Defendants, Respondents here, denied the claims.
Flowers counterclaimed for unlawful detainer, ADD. 8,
which Petitioner and his spouse denied.

All parties filed cross-motions for Summary Judg-
ment, as the facts were not disputed. The Trial Court
ruled against the Joneses on Arkansas Code Annotated
Section 26-37-301, granting Summary Judgment to
Respondents Flowers and the Commissioner on their
Motions, and denying the Jones' Motion for Summary
Judgment and dismissing their Complaint, by Order dated
January 14, 2004. The Arkansas Supreme Court subse-
quently heard the appeal of this matter, involving both Mr.
and Mrs. Jones without oral argument, On appeal, the
Arkansas Supreme Court unanimously affirmed the
judgment of the trial court. Contrary to the assertions of
Petitioner, the Arkansas Supreme Court held that strict
compliance with the statute (Arkansas Code Annotated
Section 26-37-301) is required, but that Due Process does
not require the Commissioner to take every extraordinary
step possible to guarantee that the written notices arrive
in the property owner’s hands. Pet. App. 8a. The Arkansas
Supreme Court also ruled that Jones failed to preserve for
review any challenge to Ark. Code Ann. Sec. 26-37-202(e)
(concerning the redemption period). The Joneses’ Petition
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for Rehearing wag also unanimously denied without oral
argument. Pet. App. 14a.

F Y
b

ARGUMENT
REASONS FOR DENYING THE PETITION

THE ALLEGED CONFLICTS IN THE CIR-
CUITS AND OTHER COURTS ARE ILLUSORY
SINCE THE CASES CAN BE RECONCILED
EASILY.

1. Arkansas Supreme Court Properly Stated
the Correct Rule of Law.

The question presented is whether the Due Process
Clause requires a governmental taxing entity to make
heroie, extraordinary efforts to locate a delinquent tax-
payer, in addition to those described herein, when notice of
a tax forfeiture gale iz returned “unclaimed” before taking
the property. The Arkansas Supreme Court, concluding a
series of cazes involving the same issue in a number of
different contexts, precisely described the rule of law: No
state shall deprive any person of property without due
process of law. “An elementary and fundamental require-
ment of due process in any proceeding which is to be
accorded finality is notice reasonably caleulated, under all
the circumstances, to apprise interested parties of the
pendency of the action and afford them an opportunity to
present their objections.” Pet. App. 7a (citing, Mullane v.
Central Hanover Bank & Trust Co., 339 T.8. 806, 314
(1950)).

Petitioner erroneously asserts an “entrenched conflict”
within the courtz concerning the question of notice. This
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putative conflict is illusory, The Arkansas line of cases is
easily reconciled with the cases cited by Petitioner,

Petitioner relies on Plemons v. Gale, 396 F.3d 569 (4th
Cir. 2005) as his most significant case. Yet Plemons va-
cated the trial court’s decision in favor of the delinquent
taxpayer and remanded. The Plemons Court stated that
“some follow-up” would be required when initial notice of a
tax sale is returned; but such follow-up might simply be an
additiona! attempt to re-send the notice. /d. at 576. Im-
practicable and extended searches, such as consulting a
telephone directory, asking tenants in person, or asking a
mortgagee bank, “are not required in the name of Due
Process.” Id. at 578, The Plemons Court was explicit in
stating that it “did not agree that reazonable follow-up
compelled such efforts.” Id. at 577. Policy reasons also
dictate this resulf, as Petitioner’s suggested extended
searches would impose an undue financial and adminis-
trative burden on Respondent Land Commissioner (which
would have been paid for by Respondent purchaser,
Flowers).

Indeed, the Plemons Court cited precisely the same
cases as did the Arkansas Supreme Court here: Mullane,
and Mennonite Bd, of Missions v. Adams, 462 U.8, 791
(1983). Pet. App. lla. The Constitution only requires
reasonable efforts, given all the circumstances of a par-
ticular case, not receipt of actual notice. Plemons, 396 F.3d
at 577.

Here, there is no question that Respondent Commis-
sioner exceeded the requirements of Plemons by taking
five separate, discrete steps to nc;tify the taxpayers: (1)
initial notice of the sale and right to redeem by certified
mail to the record address provided by Pulaski County;
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(2) obtaining a title search verifying the property informa-
tion, ownership, and record address; (3) publishing notice
of the sale and right to redeem in a state-wide and county-
wide publication; (4) executing a negotiated sales research
for record information on ownership and verifying the
existence of the house on the real property; and (5) provid-
ing a second formal certified mail notice of the pending
negotiated sale and right to redeem. Plemons did not
require these types of steps. Nor did Plemons involve a
delinquent taxpayer who lived on the real property and
simply refused to sign for certified mail, as Mrs. Jones did
here.

The second case primarily cited by Petitioner ig also in
agreement with the rationale and result here. In Akey v,
Clinton County, 375 F.3d 231 (2nd Cir. 2004), the decision
agreed with the Arkansag Supreme Court. It is unneces-
sary to search the internet, or the telephone book, or
voting records, and the like to find a delinquent taxpayer,
in order to comply with Due Process requirements. Akey,
375 F.3d at 237. The Akey Court indicated that a delin-
quent taxpayer's different real property address, in the
same county, would be “of record” and so notice to that
address would be required. Yet in the case sub judice, that
is precisely what the Land Commissioner did: examine
title records and other documents in the County real
property records to find Mr. Jones. It is not disputed that
Mr. Jones rented his separate apartment and so would not
have had another address “of record” in the real property
records in Pulaski County, Arkansas, Nor is it disputed
that Mr. and Mrs. Jones were married and had not filed
any divorce or separation papers in any court of record,
and so made no formal “record” of their purported “zepars-
tion.” The Akey inquiry was whether the state acted
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reagonably under all the circumstances, not whether the
property owners actually received notice, Id, at 235.
Respondent Land Commissioner complied fully with the
Akey requirements and acted both reasonably and consti-
tutionally under all the circumstances.

The third signifieant case cited by Petitioner also
agrees with the result in the instant case. In a personal
property forfeiture case, Garcia v. Meza, 235 F.3d 287 (7th
Cir. 2000), the Seventh Circuit declined to impose an
affirmative duty on the government to seek out claimants
in each case where the initial notice is returned undeliv-
ered, or to require actual notice in every case. Garcia, 235
F.3d at 291. Instead, Garcie also followed Mullane, as did
the Arkansas Supreme Court here. Garcia specifically
involved a single notice of forfeiture, which was returned
undeliverable. The remedy in Garcic was to require a
second attempt at written notice, id. at 291, much less
than was done by Respondent Commissioner in Mr, Joneg’
case here.

Many of the other cases cited by Petitioner concern
cases decided before Dusenbery v. United States, 534 U.S.
161 (2002), and so are no longer appliesble, Indeed, Peti-
tioner failed to cite to Dusenbery in its Petition, although
Dusenbery resolves the issue in this case: what notice is
required by the Due Process case invelving forfeiture of
property. Indeed, the Arkansas Supreme Court considered
Petitioner’s briefs in the Court below dispositive on this
igsue:

The very fallacy of the Joneseg’ argument (con-
cerning efforts to locate a property owner's cor-
rect address) is supported by their admission in
their brief to this court that due process does not
require actual notice before depriving a property
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owner of his property. Citing to Dusenbery, the
Joneses argue that while actual notice may not
be required, such notice must be reasonably cal-
culated to apprise a party of its rights. . . .

Here, there is no dispute that the State at-
tempted to provide the Joneses with notice, hoth
via certified mail and through publication in the
newspaper. Accordingly, we cannot say the trial
eourt erred in concluding that the State complied
with the provisions of (Ark. Code Ann.) section
26-37-301 and that the tax sale was valid.

Pet. App. 111,

Dusenbery held that proof of actual receipt of notice is
not required by the Due Process clause in a property
forfeiture case, and declined to adopt the kind of bright-
line rule which Petitioner seeks herein. Dusenbery, 534
U.S. 161, While the context involved personal property
and the federal Due Process standard in the Fifth
Amendment, it ig equivalent to the issues herein, Dusen-
bery also resolved many of the precise conflicts cited so
fervently by Petitioner herein,

The errors Petitioner asserts herein consist primarily
of his assertion that the Arkansas Supreme Court misap-
plied a properly stated rule of law. In other words, the
importance of this case is primarily its importance to
Petitioner, but not to the general public. The putative
“conflicts” eited by Petitioner in the cases do not have any
viable importance for the proper administration of the law.
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2. Petitioner has failed to preserve for review
any challenge to Arkansas Code Annotated
Section 26-35-705,

Petitioner has no right to challenge Section 26-35-705.
Arkangas Code Section 26-35-705 provides that the fax-
bayer (Jones) has an obligation to furnish the correct
address to the taxing authorities in the event that the
taxpayer changeg address. Ark. Code Ann. See. 26-35-705,
In a 1993 amendment to this code section, tax notices are
sent “to the address provided by the taxpayer.” Ark. Code
Ann. See. 26-35-705. There is no dispute that the notices
in this matter were mailed to the address provided by the
tazpayers, Mr. and Mrs. Jones. There is no dispute that
Respondent Land Commissioner, like the Arkansas Su-
preme Court, relied upon the requirements of Section 26-
35-705, since Petitioner did not challenge the application
of this law in any way in any court below,

Petitioner now attempts to attack Section 26-35-705 by
stafing that the Arkansas Supreme Court “rejects” the
“majority” approach for obtaining sdditional information
about a delinquent taxpayer’s mailing address. Contrary to
Petitioner’s assertions, this is not what the Arkansas Su-
preme Court said because the Joneses did not challenge this
law in the courts below. The Joneses argued below that the
Commissioner should be required to search voting records or
phone books in order to ascertain the property owner’s
correct address. Pet. App. 10a. As the Arkansas Supreme
Court said, the Joneses’ argument “ignored the faet that
section 26-35-700 requires the property owner to notify the
tax collector of his correct address.” Pet. App. 10a. The
Joneses ignored the applicable law, did not challenge it in
any way, and certainly did not make any record of a chal-
lenge to Sec. 26-35-705 in any way in any of the courts below.

-
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The constitutionality of Section 26-35-705 was not an
issue at all in the trial court, was not briefed by Petitioner
in the Arkansas Supreme Court, indeed, was not even
cited by Petitioner in his three briefs to the Arkansas
Supreme Court. There is no ruling in the courts below
concerning Ark, Code Ann. Sec., 26-35-705. There is no
record developed on the issue of the constitutionality of
Sec. 26-35-705. Accordingly, the issue of the constitutional-
ity of SBection 26-35-705 is not preserved for review in the
United States Supreme Court, because it was not pre-
served for review in the Arkansas Supreme Court. See,
e.g., Rigsby v. Rigsby, 356 Ark, 311 (2004); Pet. App. 4a,
Certiorari should be denied, and all review precluded,
where there is an adequate bagis in state law to decide the
igsue — Joneses’ procedural default. Jones has done noth-
ing at all to challenge that state law (Ark. Code Ann. Sec.
26-35-705) prior to raising the issue in his petition for
certiorari, and go cannot challenge it now. Minnesota v.
National Tea Co,, 309 U.S. 551 (1940).

3. Essential Facts Have Been Omitted or
Misstated by Petitioner.

Petitioner here has failed to provide the Court with a
complete description of the activities undertaken by the
Commissioner prior to the sale. Over and over, Petitioner
states that “the State made no effort to locate Mr. Jones
before selling his house™ Pet. 2; and “made no effort to
ascertain the correct mailing address for Mr. Jones or to
provide effective notice of the impending sale.” Pet. 4.
These statements are false.

The Commissioner did make additional efforts to
locate Mr, Jones, including conducting a title search prior
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to publication in 2002, Appellees’ Supp. ADD, 19; and
conducting “negotiated sales research” prior to the final
sale, Appellees’ Supp. ADD. 26. The Commissioner alsa
published notice in the state-wide newspaper, which was
also & newspaper of general circulation in Pulaski County,
where Petitioner and his wife both live. Note, additionally,
that the statutory scheme in Arkansas, and the facts as
developed in this case, required that these steps (including
two separate certified mail notices) take place over a
period of three years, from February of 2000 to May of
2003, in order to give the taxpayers ample time to correct
any administrative errors, oversights, or temporary inabil-
ity to pay. There was no “rush to judgment” in this case,
unlike so many of the cases cited by Petitioner in his
Petition. :

Petitioner's erroneous argument that the Commis-
sioner should have been required to look for additional
addresses for (ary Jones wrongly essumes that the
Commizsioner knew that Mr. Jones did not reside at 717
N. Bryan Street. But nothing in the records provided to

the Commissioner indicated Mr. Jones did not live there.
The certified mail was returned “unclaimed” but did not
indicate that a forwarding order had exzpired, or that Mr.
Jones did not occupy the property. Petitioner Jones made
no record, in the courts below, of any official change of
address, or any notification to the taxing authorities, or
any other indication in real estate records that would
indicate Mr. Jones (but not Mrs. Joneg) had moved out of
the real property at N. Bryan Street.

Petitioner also omits from his Petition the facts he
intentionally added in the trial court: that he remained
married to his wife during all this time; that she continued
to oceupy the real property on North Bryan at all times
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relevant to this case; that she became a Defendant,
Counter-claimant, and Appellant in the case at his behest;
and that Mrs. Jones, his wife, is the person who failed to
claim the certified mail sent repeatedly to the real prop-
erty address at 717 N. Bryan where Mrs. Jones continued
to live all through these years (1997 to 2004). Mrs. Jones
ig no longer a part of these proceedings, hut she was
invelved even in the Arkansas Supreme Court. Pet. App.
la.

These essential facts change the nature of the legal
issues before the Court. The real property records in
Pulaski County could not have yielded any other informa-
tion in this matter, no matter how hard Respondent Land
Commissioner searched, and no matter now much money
Respondent Land Commissioner spent, because Petitioner
and his spouse left all of those records intact as a result of
Mrs. Jones’ continued occupancy of the house on N. Bryan.
It is not the Land Commissioner’s failures that led to the
forfeiture of Petitioner’s real property; instead, it was
deliberate ignorance, or steadfast indifference, to signifi-
cant legal events, by one of the primary parties — and the
occupant of the land ~ in the courts below. Mrs. Jones’
judicious decision not to pursue this matter any further
should not be construed to permit Mr. Jones to make
spurious arguments that he could not possibly have made
successfully in the Courts helow,

II. THE DECISION BELOW AGREES WITH THIS
COURT'S PRECEDENTS, IS FAIR, AND IS
RIGHT ON THE MERITS,

Certiorari should be denied because the Court's
decision below is the right result under the particular facts
and circumstances of this case. A well-respected Court has
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unanimously concluded that the trial court’s judgment
should be affirmed. There is no violation of Petitioner’s
right to due process under the 14th Amendment. A case by
cage analysis, applying the appropriate standard, contin-
ues to be, and should continue to be, the applicable law.
Petitioner would have this Cowrt replace more than
twenty years of jurisprudence on thiz subject, with a
bright-line rule requiring a much higher level of searching
for a delinquent taxpayer than any eourt has ever imposed
under this Court’s applicable Due Process rulings,

Petitioner agrees with the Arkansas Supreme Court
on the applicable case precedent, as least as far as Mul-
lane is concerned. Indeed, Petitioner, Pet. App. 13, quotes
Mullane in a fashion nearly identical to the quotation from
the Arkansas Supreme Court decision herein. Pet. App. 7a.

Petitioner now fails to identify Dusenbery, 534 U.S.
161, as an applicable case, although he cited to it in the
courts below. The United States Constitution does not
require that actual notice of a right to redeem be received
in order te comply with Due Process. Dusenbery v. United

States, 534 U.8. 161 (2002). Under Dusenbery, in order to
comply with federal Due Process requirements, the gov-
ernment need only make good faith attempts to provide
actual notice by following statutory procedures, but does
not have to guarantee receipt of actual notice, above and
beyond statutory requirements which were not chal-
lenged in the courts below.

The holding in Dusenbery, in accordance with applica-
ble case precedents also cited herein, indicates that resa-
sonable good faith attempts to locate the address for the
delinquent taxpayer are sufficient, even if unsuccessful.
The Land Commissioner’s five-step attempts to notify
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Mr. and Mrs. Jones here, over the course of several years,
comport fully with Due Process. Mr. and Mrs. Jones
received all of the process that they were due, under the
circumstances,

Petitioner concludes by stating that the Land Com-
migsioner could have ascertained Petitioner’s address by
consulting telephone directories, voter registration re-
cords, or state income tax rolls. Petitioner further states
that such a search is mandated by Mullane and its prog-
eny. But Petitioner does not cite a gingle case where these
types of searches are required in real property tax forfei-
ture cases. To the contrary, cases cited by Petitioner
uniformly hold the opposite, as set forth in Section I, A,
above,

Petitioner reaches his wrong result by misconstruing
the facts of the case and by repeating, over and over, that
the Land Commissioner did nothing more than mail notice
to Petitioner Jones twice. The Land Commissioner’s
separate searcher of real property records, publication in
the newspaper, and sequencing of those events, over the

course of three years, comports fully with due process. In
light of Mrs. Jones’ continued occupancy of the houge on N.
Bryan during the entire time, nothing more should be
required.
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CONCLUSION
The petition for writ of certiorari should be denied,

Respectfully submitted,
Respondents:

Mark Wilcox, Commigsioner Linda K. Flowers
of State Lands, in his
official capacity

CAROL 1. LINCOLN AJ. KeLy
Room 109, State Capitol KEeLry Law FIRM, PLC
Little Rock AR 72201 PO Box 251570
(501) 324-9422 Little Rock AR 72225
' (601) 374-0400
ajkiplaw@aol.com

July 2005




