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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
CARDIAC PACEMAKERS, INC_; Civil No. 04-CV-4048 (DWEF/FLN)
GUIDANT SALES CORPORATION,
Plaintiffs,

PLAINTIFFS/COUNTER

VS. DEFENDANTS' REPLY
MEMORANDUM IN SUPPORT OF
ASPEN HEALTHCARE METRICS, GUIDANT’S MOTION FOR PARTIAL
LLC, SUMMARY JUDGMENT
Defendant/Counterplaintiff, CONFIDENTIAL - SUBJECT TO
PROTECTIVE ORDER
VS.
GUIDANT SALES CORPORATION;
GUIDANT CORPORATION,
Counterdefendants.
INTRODUCTION

Guidant’s claim against Aspen for tortious interference with confidentiality
agreements can be decided as a matter of law. Aspen fails to dispute any material fact,
and its legal defenses have no merit.

Because Guidant is entitled to summary judgment, Aspen’s defamation claim

necessarily fails. Guidant’s stated opinions to its customers about this litigation have

been proven true.
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ARGUMENT

L. ASPEN TORTIOUSLY INTERFERES WITH GUIDANT’S
CONFIDENTIALITY AGREEMENTS

Rather than dispute the facts, Aspen relies solely on legal defenses that may be
resolved on summary judgment. Aspen does not dispute knowing that Guidant includes
confidentiality agreements in all CRM contracts. Aspen concedes that it regularly
obtains Guidant’s contracts and contract terms without Guidant’s authorization It admits
that it uses that information when marketing to and consulting at hospitals around the
country. There is no factual dispute about Aspen’s conduct, so the only question is
whether it has some valid legal excuse.

A. Aspen Induces Hospitals To Breach Confidentiality Agreements

Aspen’s aﬁerﬁpt to read ambiguity into Guidant’s confidentiality agreements
ignores several critical facts. First, the confidentiality agreements expressly identify the
contract as confidential information that cannot be shared:

Certain business information which both GSC and Scripps Health
consider confidential (including this agreement) may not be shared.
GSC and Scripps Health agree not to disclose this information to any
third party without prior written approval.

Coleman Aff., Exh. 1' at 1-12 (emphases added). Aspen does not dispute that the terms of
the contract—including prices—are explicitly designated as confidential.

Second, Guidant’s contracts contain a confidentiality admonition on every page of
the contract stating that the information is “confidential between Guidant Corporation
and [Hospital].” Id., Exh. 1 at 1-04. This statement, which Aspen ignores, eliminates

any possible ambiguity regarding the confidential status of contract pricing.
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Third, the term “third parties” is not ambiguous. The confidentiality agreement
expressly names who may have the information—Guidant and the hospital-—and the
information cannot be shared with any third party without authorization. Aspen is
obviously neither Guidant nor the hospital, so it is a third party under the contract.

Rather than explain why the term “third parties” has any ambiguity, Aspen relies
solely on evidence that hospitals and Guidant allegedly violated the rule. Citing no law
supporting the relevance of this evidence, Aspen ignores Minnesota law holding that the
parties’ conduct is irrelevant to interpreting a contract absent underlying ambiguity:

If the language of the agreement is clear, precise, and not subject to
various interpretations, past conduct is not relevant in determining
the meaning of the agreement. When the past practice of a party

conflicts with the language of the contract, the latter should prevail.”

Ramsey County v. AFSCME, Council 19, Local 8, 309 N.W.2d 785, 798 (Minn. 1981).

Thus, the parties’ conduct cannot create an ambiguity, but only becomes relevant when a
term is inherently ambiguous. Here, the term “third party” in Guidant’s contracts is
unambiguous.

Even if relevant, Aspen’s reliance on its clients’ justifications for breaching
Guidant’s conﬁdentiaiity agreements is farcical. Unsurprisingly, Aspen’s hospitals
rationalize their conduct. Their ex post facto “belief” that Aspen is not a “third party”
under the contract carries no credibility and cannot negate the plain terms of the contract.

Aspen’s citation to Mr. Antinori’s testimony about McKinsey’s consulting work
for Guidant is similarly ridiculous. Aspen patently misrepresents to the Court that Mr.

Antinori was a Rule 30(b)(6) witness. Mr. Antinori is retired, and Guidant has
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strenuously rejected Aspen’s unilateral attempt to turn him into a Rule 30(b)(6) witness.'
Mr. Antinori cannot testify on Guidant’s behalf regarding the meaning of its
confidentiality agreements, and his opinion has no bearing on the correct legal
interpretation of the contract.

Moreover, McKinsey’s consulting occurred several years ago and predated
Guidant’s overhaul of its pricing and confidentiality practices. Ethridge Aff. at § 7-9.
Also, unlike Aspen, McKinsey was not hired to provide confidential information about
other accounts or competitors, but merely helped Guidant evaluate its internal pricing
policies. See, e.g., Coleman Aff., Exh. 9. Guidant signed a confidentiality agreement
prohibiting McKinsey from sharing any pricing with anyone, and it did not share
customer contracts with McKinsey. Boettge Response Aff., Exh. 15. In any case,
whether Guidant should have obtained hospital authorization before sharing prices with
McKinsey is irrelevant to interpreting the confidentiality agreements. The issue is
whether Aspen induced hospitals to breach confidentiality agreements, not Guidant’s

conduct.

! This issue is an amusing sidelight speaking to Aspen’s credibility. Aspen initially issued a
third party subpoena to Mr. Antinori for a deposition in his individual capacity. After
the Court rejected Aspen’s motion for unlimited depositions and set a limit of 30,
Aspen started playing counting games. Aspen informed Guidant that Mr. Antinori
would now be designated as a Rule 30(b)(6) witness “continuing” Rachel Haisting’s
Rule 30(b)(6) deposition that lasted a full day. Aspen then claimed that Mr.
Antinori’s deposition would not count towards its limit. This may be the first time in
the history of Rule 30(b)(6) that a party has the brazenness to designate witnesses to

speak on an opposing party’s behalf, much less to designate a retired employee who
was subpoenaed.
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B. MUTSA Does Not Displace Guidant’s Tortious Interference Claim

Guidant’s Memorandum in Opposition to Aspen’s Motion for Summary Judgment
(“Guidant’s Opposition Brief”) explains why the Minnesota Uniform Trade Secrets Act
(“MUTSA”) does not negate Guidant’s tortious interference claim. Guidant’s Opposition
Brief at 47-48. MUTSA displaces only those common law claims “providing civil
remedies for misappropriation of a trade secret.” Minn. Stat. § 325C.07. It does not
preclude common law claims based on facts and legal theories independent from the law

of trade secrets. See Micro Display Sys., Inc. v. Axtel, Inc., 699 F. Supp. 202, 205 (D.

Minn. 1988) (holding that Section 325C.07 displaces only laws “dealing exclusively with
trade secrets™).
No Minnesota state court has ever interpreted MUTSA to preclude a tortious

interference claim. To the contrary, Gordon Employment, Inc. v. Jewell, 356 N.W.2d

738 (Minn. Ct. App. 1984), upheld judgments entered on claims for both tortious

interference and misappropriation of trade secrets. Similarly, in Micro Display Systems,

this Court refused to dismiss a tortious interference claim despite similarities to the

plaintiff’s claim for misappropriation of trade secrets. Micro Display Sys., 699 F. Supp.

at 205. Accord Inter-Tel, Inc. v. CA Comm., Inc., No. Civ. 02-1864 PAM/RLE, 2003

WL 23119384 (D. Minn. Dec. 29, 2003) (denying summary judgment on related claims
for tortious interference and misappropriation of trade secrets).

SL Montevideo Technology, Inc. v. Eaton Aerospace, LLC, 292 F. Supp. 2d 1173

(D. Minn. 2003), on which Aspen relies, interprets Section 325C.07 more broadly than

any state court has done. It does not apply here, however, because that plaintiff failed to

-5-



Case 0:04-cv-04048-DWF-FLN  Document 426  Filed 10/27/2006 Page 6 of 22

allege breach of a binding confidentiality agreement. See id. at 1175-76, 1179 (noting
that plaintiff alleged only breach of “implied contract of confidentiality”). The Court
went on to hold that the plaintiff could sue for breach of an express confidentiality

agreement. Id. at 1180.

Both SL Montevideo and Micro Display Systems held that plaintiffs may

prosecute claims “to the extent that the causes of action have ‘more’ to their factual
allegations than the mere misuse or misappropriation of trade secrets.” Id. at 1179

(quoting Micro Display Systems). Here, breach of Guidant’ binding confidentiality

agreements 1s the key additional fact. The confidentiality agreements render the trade
secrets inquiry irrelevant, as demonstrated by the instant summary judgment motion.
Whether or not Guidant’s contracts are trade secrets, Aspen should be found liable for
inducing hospitals to breach Guidant’s confidentiality agreements. Guidant’s
independent claims rest on distinct factual and legal grounds.

C. Aspen Has No Justification For Its Conduct

Aspen’s conduct cannot be justified by its alleged status as an agent or consultant.
Aspen does not dispute that it bears the burden to prove justification and that summary
Jjudgment is appropriate where defendants rely on flawed legal justifications. See, e.g.,

Kjesbo v. Ricks, 517 N.W.2d 585, 588-89 (Minn. 1994). Aspen’s claimed justification fails

as a matter of law.

As an initial matter, Aspen fails to answer the square holding of Kallok v. Medtronic,

Inc., 573 N.W.2d 356, 363 (Minn. 1998). Tortious interference cannot be justified when

“the wrongdoer has knowledge that the contract existed.” Id. Because Aspen never

-6-
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disputes obtaining Guidant’s contracts with full knowledge of the confidentiality
agreements, its conduct cannot be justified.

1. Aspen is not an agent

Rather than dispute that it has no authority to act on behalf of its clients, Aspen’s
brief actually highlights the point. See Aspen Memo. at 8 (explaining that Aspen merely
provides advice that hospitals “were free to accept or reject”). Aspen also concedes
lacking any authority to represent hospitals in negotiations; instead, the full scope of
Aspen’s purported agency is to “review[] and discuss[] confidential vendor pricing” with
its clients. Id. at 5.

Thus, there is no factual dispute, and whether Aspen is an agent of its clients turns

solely on the legal requirements for agency. Misrepresenting Minnesota law, Aspen cites

Johnson v. Ostenso, 84 N.W.2d 269, 273 (Minn. 1957), for the proposition that agents
need not be capable of binding principals. Johnson stands for precisely the opposite rule.
The Johnson court held that an insurance salesman had authority to set the start date for
an insurance policy, because that specific power to bind the insurance company was
included within the scope of his agency. Id. at 272. Because the case involved only the
start date for the policy, the Court noted that it did not have to determine whether the
agent could bind the company to the underlying insurance agreement. Id. Thus, Johnson
reflects Minnesota’s long history of looking to agents’ authority to bind their principals
when determining the existence and scope of an agency relationship.

Indeed, Minnesota courts determine whether agency exists based on the agent’s

authority to bind the principal when dealing with third parties. See, e.g., Tullis v.

-7-
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Federated Mut. Ins. Co., 570 N.W.2d 309, 313 (Minn. 1997) (holding that agent must

have authority to act on principal’s behalf); Vacura v. Haar’s Equip., Inc., 364 N.W.2d

387, 391 (Minn. 1985) (same); Mikulay v. Home Indem. Co., 449 N.W.2d 464, 467

(Minn. Ct. App. 1989) (rejecting agency where purported agent was limited to “accepting
and receiving proposals™). This accords with the Restatement, which holds that an “agent
or apparent agent holds a power to alter the legal relations between the principal and third
persons. . . .” Restatement (Second) of Agency § 12.% Entities with no power to alter
legal relations between principals and third parties cannot be agents.

As Aspen recognizes, authority to act on behalf of the principal is an element of
agency in Minnesota. Aspen Memo. at 21-22. Every Minnesota case on agency involves
the scope of an agent’s authority to take actions with respect to third parties on behalf of
the principal.” Agents are authorized to deal with third parties on behalf of principals,

and they must have the power to bind principals in those dealings. Jurek v. Thompson,

241 N.W.2d 788, 791 (Minn. 1976) (rejecting claimed agency relationship as matter of
law because purported agent dealt only with the principal and had no authority to deal

with third parties); Lee v. Peoples Coop. Sales Agency, 205 N.W. 257, 269 (1937)

* Minnesota courts regularly cite Restatement (Second) of Agency. See, e.g., Powell v.
MVE Holdings. Inc., 626 N.-W.2d 451, 457 (Minn. Ct. App. 2001).

* The cases are legion, but Aspen’s cited case is as illustrative as any. In A. Gay Jenson
Farms Co. v. Cargill, Inc., 309 N.W.2d 285, 290 (Minn. 1981), the court
determined that Cargill authorized a buyer to act as its purchasing agent, based on
evidence that Cargill authorized the agent to purchase grain on its behalf. Like all
other Minnesota cases involving agency, authority to act on the principal’s behalf

(continued on next page)
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(“Agency arises where the principal authorizes the agent to make engagements in the
name of the principal.”).
Aspen’s clients do not authorize it to take any actions on their behalf. Aspen’s
consulting agreements state only that:
Scripps authorizes Aspen Healthcare Metrics to act as its designated

agent in reviewing and discussing Scripps confidential vendor
pricing. . . .

Coleman Aff., Exh. 20 at 20-16 (emphasis added). Rather than authorizing Aspen to act
on behalf of the hospital or to take any actions regarding third parties, this agreement
only authorizes Aspen to provide advice to the principal. Aspen cites no case law from
any jurisdiction holding that the mere provision of advice creates an agency relationship.
Unsurprisingly, no such case exists in Minnesota, because it would violate Minnesota’s
well-established principle that agents must do more than deal with the principal. See,
e.g., Jurek, 241 N.-W.2d at 791. An agent must receive authority to deal with third parties
on behalf of the principal.

Even if Aspen were an agent, it exceeds the scope of its purported agency by using
Guidant’s confidential pricing when marketing and providing advice to other hospitals.
An agency relationship between Aspen and one hospital could not justify Aspen’s

conduct at other hospitals.

(continued from previous page)

entailed the power to alter legal relationships between the principal and third
parties. Id.
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Finally, Aspen induces hospitals to forward Guidant’s confidential contracts
before it has ever been engaged by its clients. See Nolting Aff., Exh. 65. As Aspen
acknowledges, it conducts extensive pre-engagement analysis of potential clients’
pricing. Aspen Memo. at 14-16; Boettge Response Aff., Exhs. 60, 66. To market its
services, Aspen compares a potential client’s contract prices to Aspen’s knowledge of
pricing from other hospitals. Id.; Nolting Aff., Exh. 65. Thus, predating any agency
relationship, Aspen tortiously interferes with Guidant’s confidentiality agreements just to
drum up business.

2. Aspen’s conduct is not privileged as honest advice

For similar reasons, Aspen cannot invoke an honest advice privilege, even if it
existed in Minnesota law.* Aspen’s pre-engagement marketing routine involves
obtaining Guidant’s confidential prices to entice hospitals with projected “cost savings.”
See id.; Coleman Aff., Exh. 24. Because this conduct predates Aspen’s retention as a
consultant, the privilege cannot apply.

Furthermore, the act of obtaining confidential contracts is not advice. The honest
advice privilege protects only advice, and the consultant’s privilege in other jurisdictions
protects the advisor only when the advisee has followed substantive advice. Aspen’s case

law is instructive. In both Riblet Tramway and In re Estate of Albergo, courts declined to

hold consultants liable when their clients followed actual consulting advice. See Riblet

* Guidant’s Opposition Brief explained that Minnesota courts have not adopted a
“consultant’s privilege.” No Minnesota court has ever applied the privilege to advice
of any kind or held that consultants are immune from tortious interference claims.

-10-



Case 0:04-cv-04048-DWF-FLN  Document 426  Filed 10/27/2006 Page 11 of 22

Tramway Co. v. Erickson Assocs., Inc., 665 F. Supp. 81, 87 (D.N.H. 1987) (rejecting

challenge to consultant’s recommendation regarding which bid to accept); In re Estate of

Albergo v. Hull, 656 N.E.2d 97, 104 (I1l. App. Ct. 1995) (rejecting challenge to

consultant’s recommendation not to make full payment on hospital bill). In contrast,
Aspen’s clients breach Guidant’s confidentiality agreements by the act of forwarding
Guidant’s confidential pricing before any advice is given. The instant claim does not
seek to hold Aspen liable for actions taken by its clients based on Aspen’s advice, but
instead challenges Aspen’s access to information protected by confidentiality agreements
and use of that information at other hospitals.’

Finally, the honest advice privilege cannot apply because Aspen’s conduct is entirely
self-serving and dishonest. Guidant sued Aspen for trafficking in Guidant’s confidential
pricing, not for assisting clients with a bidding process. Aspen obtains Guidant’s
confidential pricing because that information is saleable, a fact proven by its practice of
marketing its knowledge of that information.® Aspen’s business is premised on selling its
knowledge of Guidant’s confidential pricing, and Minnesota courts refuse to justify this

fundamentally dishonest, self-serving conduct. See, e.g., Stephenson v. Plastics Corp. of

Am., 150 N.W.2d 668, 680 (Minn. 1967) (holding that interference with contract is

> Aspen misses this basic point by focusing on its advice regarding the RFP process and
vendor bids. See Aspen Memo. at 25. That is not the subject of Guidant’s claim,

which instead centers on whether hospitals impermissibly forwarded confidential
contracts to Aspen.

® Aspen explicitly concedes that it markets its knowledge of Guidant’s confidential
information and bases its consulting practice on that knowledge. See Aspen Memo.
at 7-8; Boettge Response Aff., Exh. 60 at A-200339709-10.

-11-
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“unjustifiable” when done for the purpose of “benefiting the defendant, at the expense of the
plaintift™).
D. Guidant Has Been Damaged By Aspen’s Conduct

Acknowledging that fact issues surround the amount of damages, Guidant
requested a separate hearing on equitable and compensatory relief should the Court issue
summary judgment. However, there is no genuine dispute that Guidant has suffered
some damages from breach of Guidant’s confidentiality agreements, and that is enough to
establish liability. See Kallok, 573 N.W.2d at 360-61 (distinguishing underlying question
of liability for tortious interference from available relief and noting that trial court held
separate hearings).’

In Kallok, the Minnesota Supreme Court held that litigation costs associated with
redressing tortious interference were alone sufficient to meet the damages element of a
tortious interference claim. Id. at 363. Thus, merely having to litigate to enforce a
contract constitutes sufficient damages to sustain a tortious interference claim. Id. Here,
Guidant has expended considerable business and legal resources to deal with Aspen’s
tortious interference with confidentiality agreements. Aspen itself cites numerous

documents highlighting Guidant’s efforts to redress Aspen’s tortious conduct,

7 Aspen fails to cite any law holding that a plaintiff must quantify that amount of
damages to establish liability. Aspen repeatedly violates Minn. Stat. § 480A.08
subd.3 by citing unpublished decisions from the Minnesota Court of Appeals. Aspen
also misrepresents Thomas & Betts Corp. v. Leger, 2004 WL 271 1391, *8-9 (Minn.

Ct. App. Nov. 24, 2004), which says nothing about the damages element for tortious
interference with contract.
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