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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
CARDIAC PACEMAKERS, INC.; Civil No. 04-CV-4048 (DWF/FLN)
GUIDANT SALES CORPORATION,
Plaintiffs,
PLAINTIFFS/COUNTER

Vs. DEFENDANTS' MEMORANDUM IN

OPPOSITION TO ASPEN’S MOTION
ASPEN HEALTHCARE METRICS, FOR SUMMARY JUDGMENT
LLC,

CONFIDENTIAL —~ SUBJECT TO
Defendant/Counterplaintiff, PROTECTIVE ORDER

V8.

GUIDANT SALES CORPORATION;
GUIDANT CORPORATION,

Counterdefendants.

INTRODUCTION

Defendant Aspen Healthcare Metrics, LLC’s (“Aspen”) has moved for summary
Judgment on Guidant’s claims, including its trade secrets claim. Aspen’s motion should
be denied in its entirety because Aspen consistently misrepresents the facts and misses the
mark on what trade secrets Guidant is seeking to protect in this lawsuit.

Plaintiffs Guidant Sales Corporation (“GSC”) and Cardiac Pacemakers, Inc.
(“CPI”) (collectively “Guidant”) regard their cardiac rhythm management (“CRM”)
contracts with hospital customers as trade secrets due to the complexity and variability of
the contracts. Guidant’s complex, secret, and proprietary pricing approval process is built

on analyzing and tailoring contracts according to the specific needs of each customer. In
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addition to the actual contracts, Guidant’s trade secrets include information that would
allow for meaningful CRM price comparisons across hospitals. Such comparisons
require knowledge of the hospital’s pricing menu, demographic characteristics, and
contract terms.

The bluster of Aspen’s brief fails to mask a fundamental fact fatal to its motion.
Aspen is the only firm that takes Guidant’s CRM contracts without authorization, markets
its knowledge of Guidant’s pricing obtained from hospitals around the country, analyzes
hospitals’ contract terms and circumstances, and, based on this analysis, recommends to
its clients how much to pay for Guidant’s CRM products. The record does not contain a
shred of evidence that any other firm does any of these activities.

Aspen has left no stone unturned in discovery. At least ten different Aspen
attorneys have deposed 38 witnesses, issued subpoenas to 61 third parties, and obtained
_millions of pages of documents from Guidant and third parties. With the dust settled,
Aspen cannot identify one other entity that acquires the trade secret pricing information
that Guidant has sued to protect. Aspen’s abject failure of proof on this point requires
denzal of its motion.

Attempting to justify its wrongful acquisition of Guidant’s pricing information,
Aspen discusses alleged leakages of random price points for Guidant’s CRM products.
Discrete price points, like invoice prices or average prices paid across hospitals, stand in
stark contrast to Guidant’s complex contracts. Thus, disclosure of isolated price points is

irrelevant to Guidant’s trade secrets claim, even if it occurred.
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Further, Aspen misrepresents and overstates the record by asserting that
information about Guidant’s prices is publicly available. The evidence overwhelmingly
demonstrates that it is not.

Finally, even assuming that Aspen’s misrepresentations were accurate, Aspen can
demonstrate disclosures of CRM prices for only a small fraction of Guidant’s 3500
customers. Even if true, such limited disclosures would not, as a matter of law, eliminate
the trade secret status of all Guidant contracts.

Aspen’s brief treats Guidant’s claims for tortious interference as an afterthought.
Because Aspen cannot be deemed an agent of its hospital clients as a matter of law, its
motion for summary judgment should be rejected.

FACTS
| THE PARTIES

In its Memorandum in Support of Guidant’s Motion for Partial Summary
Judgment, Guidant provided an overview of the parties’ businesses. Significantly, Aspen
does not dispute that it induces hospitals to disclose Guidant’s CRM contracts to Aspen,
that it seeks competitive advantage from its knowledge of Guidant’s pricing by marketing
its ability to compare Guidant’s CRM contracts between hospitals, or that it instructs
hospitals how much they should pay for Guidant’s CRM products based on its ill-gotten

knowledge of Guidant’s prices. See Aspen Memo. at 5-7.' These facts are sufficient to

' Aspen’s relationship with its parent company, MedAssets, makes its conduct even more
egregious. Aspen provides Guidant’s confidential pricing information to
MedAssets, one of the largest group purchasing organizations in the country.

(continued on next page)
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grant Guidant’s motion for summary judgment and to deny Aspen’s. Here, Guidant
reviews only those facts relevant to its claim for misappropriation of trade secrets.

A. Guidant
1. Guidant’s strategic pricing process

Guidant’s 3500 hospital customers vary dramatically by geography, size, purchase
volumes, sophistication of electrophysiology practices,’ research and academic
commitments, contractual relationships with doctors who implant CRM devices,’ and
many other characteristics. Affidavit of Jay Ethridge, filed herewith at § 2 (“Ethridge
Aff.”). Guidant offers dozens of CRM devices that vary by therapy type, features,
clinical application, and technological innovation. 1d. at § 3. Hospital contracts include
menus of CRM models and pricing based on hospital preferences and needs. See. e.g., id.
at § 4; Affidavit of Craig Coleman, filed in support of Guidant’s Motion for Partial
Summary Judgment at Exhs. 1-5 (“Coleman Aff.”).

Due to the wide diversity of hospitals and the broad range of CRM products, the

thousands of contracts between Guidant and its customers are extraordinarily variable.

(continued from previous page)
MedAssets then uses Guidant’s trade secret pricing for its own commercial
purposes. Coleman AfY., Exh. 14.

? Guidant’s CRM devices regulate the heart’s electrophysiology (“EP”). Many
implanting hospitals have EP centers specifically devoted to CRM implants.
Other implanting hospitals have only general cardiology centers, while some have
neither. Ethridge Aff. at 2.

* Some hospitals employ electrophysiologists who direct the EP lab and perform ail
implants, while other hospitals compete with one another to host implants

(continued on next page)
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Ethridge Aff. at § 5. Some key contract terms that affect prices and vary among contracts
include:

¢ Contract terms varying from one to seven years.

e Volume rebates.

¢ Volume commitments.

e Hospital commitments to purchase a certain percentage of its CRM
needs exclusively from Guidant. These “market share
commitments” range from 50 to 100 percent of a hospital’s CRM
purchases.

e Pricing for CRM systems (e.g., the pacemaker/defibrillator + leads)
versus “a la carte” pricing without leads.

e Auvailability of new CRM technology to the hospital.
e Price caps for new technology.

e Volume purchasing for hospital inventory versus as-needed
purchasing.

Id. at § 4. Guidant’s CRM contracts and prices account for any or all of these variables,
among others. Id. at Y 4-6.

Given the different needs of Guidant’s 3500 hospital customers, products
purchased, and contract terms, no two contracts are identical. Id. Product prices vary

widely among hospitals. Id. at § 6. Because of dramatic price variation, Guidant has

(continued from previous page)

performed by EP doctors in private practice. There are many variations in the
relationships between hospitals and implanting doctors. Ethridge Aff. at § 2.
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always included confidentiality clauses in its contracts to ensure that its customers do not
unwittingly compare apples to oranges. Id.

In 2001, Guidant hired McKinsey & Company to review Guidant’s approach to
pricing and to recommend pricing strategies.” See Affidavit of Gerard Nolting, filed
herewith at Exh. 1. Guidant subsequently overhauled its pricing process, made
fundamental organizational commitments to strategic pricing, and redoubled its emphasis
on pricing confidentiality. See id.; Ethridge Aff. at 97.

First, Guidant established a strategic pricing department with a separate Atlanta
office. Ethridge Aff. at{ 7. Headed by a vice president, the strategic pricing department
drafts contracts, evaluates pricing, and makes pricing proposals. Id. Rather than relying
on sales staff to make pricing decisions, Guidant hires individuals with MBAs and
finance experience to run the strategic pricing department and to analyze pricing
proposals. Id.

Second, Guidant developed sophisticated analytics and financial models for
making pricing decisions. Pricing analysis is done on a hospital-by-hospital basis, and
Guidant analyzes numerous variables in assessing pricing for each customer. See id.;
Coleman Aff., Exh. 8. All contracts are analyzed by multiple individuals within the
strategic pricing department, and models are prepared to assess the financial impact of

pricing proposals. Ethridge Aff. at § 8. While prices vary according to hospital

* McKinsey is a management consulting firm that provides strategic business advice to
many Fortune 500 companies. See http://www.mckinsey.com.
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characteristics, product mix, market share commitments, and numerous other factors,
Guidant’s pricing process requires a business rationale, backed by documented analysis,
for every pricing decision. Id. at | 6-7.

Third, Guidant implemented tiered decision-making for all pricing proposals,
which requires review by strategic pricing staff and management. Id. at ¢ 8; Coleman
Aff., Exhs. 11, 12. Proposed prices below internally established thresholds must be
reviewed by the Price Council, which is comprised of senior management. Ethridge Aff.
at 7 8. Senior management regularly review pricing strategies. Id. This involved process
ensures that Guidant makes reasoned, deliberate, and disciplined pricing decisions. ld.

2. The trade secret: Guidant’s contracts

Guidant asserts trade secret protection for three aspects of its pricing: 1) Guidant’s
strategic pricing process, 2) Guidant’s contracts, and 3) each hospital’s price and contract
terms. Id. at § 9; Nolting Aff., Exh. 2 at 2-9. Guidant’s strategic pricing analysis tailors
pricing proposals to the needs, circumstances, and variables of each customer. Ethridge
Aff. at § 9. Guidant’s pricing analysis and the variability of pricing are what make
Guidant’s CRM prices unique and valuable. Id. at {9, 11. Accordingly, the trade secret
information is the intersection of a hospital’s CRM pricing menu, the hospital’s
characteristics, and contract terms. Id. That information is contained in the contract and
can otherwise be obtained only through detailed analysis of the hospital’s CRM prices,
contract terms, and demographic characteristics. Id.

While still covered by confidentiality provisions, two types of limited pricing

information are not included in the trade secrets claim at issue here: 1) discrete price

-7-
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points paid by a particular hospital for CRM devices; and 2) average sales prices of
Guidant’s CRM devices across multiple hospitals. Id. at § 10. Such limited pricing
information generally does not identify hospitals, reveal contract terms, explain the
context for the prices, highlight the wide variability of prices, or communicate any
meaningful information about Guidant’s strategic pricing analysis. [d.’

3. Pricing confidentiality provides economic value

Guidant realizes significant economic value from the secrecy of its trade secret
pricing. Id. at9 11. The wide variability of Guidant’s CRM prices requires secrecy. Id.
Public, transparent contract pricing would amount to commodity pricing, like pricing for
band aids, and could compel Guidant to offer commodity pricing for sophisticated
technological products that plainly are not commodities. Id. Instead, because hospitals
cannot compare contract prices, Guidant can properly tailor pricing to each hospital’s
circumstances and needs, benefiting both Guidant and its customers. Id.

4, Guidant’s measures to protect its trade secrets

Aspen ignores George Murphy, the corporate security expert who assessed
Guidant’s efforts to protect its trade secret pricing information. Mr. Murphy conducted
an extensive investigation, including numerous interviews at Guidant’s Atlanta,
Indianapolis, and St. Paul facilities. Nolting Aff., Exhs. 2, 3. He concluded that

Guidant’s confidentiality policies and information protection program are among the best

5 Moreover, average sales prices derived from individual price points inaccurately
measure actual prices paid unless the calculation accounts for rebates, credits, off-
contract purchases, and the like. Ethridge AfT. at q 10.



Case 0:04-cv-04048-DWF-FLN  Document 425  Filed 10/27/2006 Page 9 of 51

that he has seen in his long career.® Id., Exh. 3 at 3-2. This opinion was premised on
several undisputed facts.

First, Mr. Murphy concluded that Guidant has a sound confidentiality policy in
place, coupled with extensive training. Id., Exh. 2 at 2-5 to 2-10. Guidant’s Code of
Business Conduct unequivocally states that all employees must strictly protect pricing
confidentiality. Id., Exh. 4 at 4-15. All employees sign agreements prohibiting them
from disclosing prices. Id., Exhs. 5, 6. Employees with access to pricing take annual
tests regarding Guidant’s confidentiality policies. Nolting Aff., Exhs. 2 at 2-8, 7.

Second, Mr. Murphy concluded that Guidant has a strong corporate culture of
confidentiality. Id., Exh. 2 at 2-8 to 2-10. Every employee whom Mr. Murphy
interviewed had a clear understanding that CRM prices are confidential. Id.
Responsibility for protecting confidentiality of prices ranged from the highest to lowest
levels of Guidant’ organization. Id. Not surprisingly, Aspen does not identify a single
Guidant employee professing any doubt about the strict confidentiality of Guidant’s
pricing.

Third, Guidant limits and segments access to pricing. Id., Exhs. 2 at 2-12; 8. Only
the strategic pricing and customer service groups have access to all customer prices. Id.;

Ethridge Aff. at § 12. Sales staff have access only to prices for their accounts. Id.

S Mr. Murphy is the former worldwide corporate security manager for Mobil Corporation
and IBM. As a consultant, he has provided corporate security consulting to many
Fortune 100 companies. Nolting Aff., Exh. 2 at 2-2—2-3.
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Guidant’s tightly controlled access to pricing reinforces confidentiality. Nolting Aff.,
Exh. 2 at 2-8 to 2-9.

Fourth, Guidant’s strategic pricing department is protected by strong physical
security. Id., Exh. 2 at 2-11—2-14. The office is locked, access is controlled,
identification is required to enter, visitors must sign in, and access to pricing databases is
password restricted. Id.

Finally, Guidant has taken every reasonable measure to ensure that hospitals
respect confidentiality. Id., Exh. 3 at 3-5. Every contract contains a confidentiality
clause, along with a confidentiality admonition on every page of the contract. See
Coleman Aff., Exhs. 1-5.] Aspen cannot identify a single hospital lacking knowledge of
Guidant’s confidentiality requirements. No hospital—including Aspen’s own clients—
disputes the confidentiality of Guidant’s pricing.® Nolting Aff., Exh. 9.

Aspen’s assertion that Guidant “has done nothing to inform hospitals” about
pricing confidentiality is a blatant misrepresentation. See Aspen Memo. at 5. Indeed,
Aspen counsels hospitals to ignore Guidant’s confidentiality requirements. Coleman
Aff., Exhs. 55-59. Guidant has objected to Aspen’s participation at virtually every

negotiation where Guidant learned of Aspen’s involvement. See infra at 12-14. Guidant

7 As explained below, the only customer without a confidentiality agreement is the
Veterans Administration.

® Obviously, Aspen’s clients devised various rationalizations for disclosing contracts to
Aspen. None, however, professed ignorance of Guidant’s confidentiality
concerns, claimed that they were otherwise free to disclose Guidant’s trade
secrets, or asserted that Guidant’s confidentiality provision need not be honored.

-10-
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has insisted that Aspen leave meetings between Guidant and its hospital customers due to
confidentiality concerns. Coleman Aff., Exh. 59. Moreover, Premier and Novation
witnesses testified about meetings with Guidant to address Guidant’s concerns about
pricing confidentiality. Noiting Aff., Exh. 10. Aspen destroys its own credibility by
ignoring the voluminous evidence of Guidant’s efforts to enforce pricing confidentiality.
Guidant has adopted additional measures to protect confidentiality. For instance,

Guidant ensures that all pricing proposals exchanged prior to signing a contract are
governed by confidentiality agreements. Id., Exh. 11; Ethridge Aff. at § 13. Prior to
Guidant’s experience with Aspen, this measure was not necessary. Id. Other than
Aspen’s clients, only a few hospitals have ever questioned Guidant’s insistence on
confidentiality agreements, and Guidant has always reached an agreement with those
hospitals prohibiting unauthorized disclosure of pricing proposals to any third party. Id.
at §§ 13-14. Mr. Murphy concluded that Guidant’s efforts to adapt its confidentiality

" policies to address Aspen’s misconduct bolster Guidant’s claim that it takes extraordinary
measures to protect its trade secrets. Nolting Aff., Exhs. 2 at 2-13—2-16, 3 at 3-7—3-8.

B. Aspen

Aspen’s assertion that it has “worked side-by-side with Guidant” is another
misrepresentation, and Aspen omits several critical, undisputed facts. First, Aspen starts
its consulting engagements by obtaining Guidant’s contracts from hospitals without
Guidant’s knowledge or authorization. Coleman Aff., Exhs. 15-18, 41; Ethridge AfY. at §
16. Second, Guidant’s repeatedly objects to Aspen’s involvement in contract

negotiations, but Aspen instructs its clients to ignore Guidant’s confidentiality concerns.

-11-
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See, e.g., Coleman AfY., Exhs. 55-59. Finally, Aspen’s clients consistently present
Guidant with the choice of consenting to Aspen’s involvement or losing the hospital’s
business altogether, and Guidant has provided pricing proposals only to avoid losing the
entire account. See, e.g., id., Exh. 30; Ethridge AfY. at § 16: Noilting Aff., Exh. 12.

Aspen’s assertion that Guidant has disclosed pricing to Aspen is vastly overblown.
Aspen has provided CRM consulting services to 95 hospitals, a tiny fraction of Guidant’s
3500 hospital customers. See Coleman Aff., Exh. 51. From that limited number, even
under Aspen’s distortion of the record, Guidant has forwarded prices knowing of Aspen’s
involvement in only a handful of instances.’

Aspen faults Guidant for not immediately rushing to court. The history of dealings
between the entities highlights Guidant’s good faith effort to pursue business solutions for
Aspen’s misappropriation. Guidant has done everything possible to protect its pricing
information from Aspen’s misappropriation. Ethridge Aff. at ] 16. The following facts

are illustrative:

¢ St. Joseph Health System: Guidant had little knowledge of Aspen
until Guidant representatives attended a meeting at St. Joseph with
Aspen consultants in the room. Nolting Aff., Exh. 14; Ethridge Aff.
at 15. Guidant left without submitting pricing due to Aspen’s
attendance. Id. Guidant informed St. Joseph that it would not
submit a pricing proposal if Aspen was involved. Id.; Nolting Aff.,
Exhs. 15, 16. St. Joseph then threatened to lock Guidant out of the

® The Affidavit of Tom Lafferty cites more than a dozen meetings with Guidant, but
mentions only two instances wherein he received or discussed a Guidant pricing
proposal. Boettge AfT., Exh. 103. What he fails to mention is that Guidant
objected to Aspen’s involvement at virtually all of these meetings, and Aspen was
often asked to leave the room. Nolting AfY., Exhs. 9913, 17.

-12-
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