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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
CARDIAC PACEMAKERS, INC.; Civil No. 04-CV-4048 (DWF/FLN)
GUIDANT SALES CORPORATION,
Plaintiffs,
PLAINTIFFS/COUNTER

vS. DEFENDANTS' MEMORANDUM IN

SUPPORT OF GUIDANT’S MOTION
ASPEN HEALTHCARE METRICS, FOR PARTIAL SUMMARY
LLC, JUDGMENT

Defendant/Counterplaintiff, CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER
VS.

GUIDANT SALES CORPORATION;
GUIDANT CORPORATION,

Counterdefendants.

INTRODUCTION

Plaintiffs Guidant Sales Corporation (“GSC”) and Cardiac Pacemakers, Inc.
(“CPI”) sued Defendant Aspen Healthcare Metrics, LLC (“Aspen”) under Minnesota law
in state court. The claims against Aspen include: 1) tortious interference with
confidentiality agreements; 2) tortious interference with sales contracts; 3) tortious
interference with prospective economic advantage; and 4) misappropriation of trade
secrets. After removing this action to federal court, Aspen brought two counterclaims
against Counterdefendants GSC and Guidant Corporation (with CPI, collectively

“Guidant™): 1) tortious interference with prospective economic advantage; and 2)

defamation.
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Pursuant to Fed. R. Civ. P. 56, Guidant moves for summary judgment on
Guidant’s claim for tortious interference with confidentiality agreements and on Aspen’s
counterclaims. While factual disputes preclude summary judgment on Guidant’s
remaining claims, Guidant’s claim for tortious interference with confidentiality
agreements can be decided as a matter of law. Summary judgment on this claim will
likely resolve the litigation.

FACTS
Guidant

Guidant manufactures implantable cardiac rhythm management devices (“CRM
devices”), such pacemakers and defibrillators. These devices are manufactured by CPI
and sold by GSC. Affidavit of Mark Bartell, filed herewith at 92 (“Bartell Aff.”). GSC,
Guidant’s U.S. sales arm, is a wholly-owned subsidiary of CPI. Id.

GSC enters sales contracts with hospitals setting forth supply terms for CRM
devices. Those terms include the models available for implantation at the hospital,
pricing, duration of the contract, and numerous other terms that vary by customer. See,
e.g., Affidavit of Craig Coleman, filed herewith at Exhs. 1-5 (“Coleman Aff.”). These
sales contracts contain confidentiality clauses protecting the information contained in the
contracts from disclosure to all third parties:

Certain business information which both GSC and [customer]
consider confidential (including this agreement) may not be shared.

GSC and [customer] agree not to disclose this information to any
third party without prior written approval.
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Coleman Aff., Exh. 1 at 1-12.' Confidentiality is further reinforced on every page of
sales contracts with an admonition stating that, “Information is confidential between
Guidant Corporation and [customer].” See. e.g., id.

Guidant maintains strict confidentiality of its contracts and CRM prices due to the
complexity of the pricing process and the wide variability of CRM prices. Affidavit of
Jay Ethridge, filed herewith at § 2-3 (“Ethridge Aff.”). GSC’s strategic pricing group is
responsible for preparing pricing proposals. Coleman Aff., Exh. 6. The pricing group
considers numerous factors when evaluating pricing proposals for its customers,
including, among others: projected volume and revenue, share of the hospital’s purchases
committed to Guidant, mix of products requested by the hospital, mix of services
provided to the hospital, demographic characteristics of the hospital, and so forth.
Ethridge Aff. at § 2; Coleman Aff., Exhs. 7-8. This strategic pricing analysis includes
preparation of financial models forecasting the financial impact of the pricing proposal.
Coleman Aff., Exhs. 9-10. Guidant’s strategic pricing process requires tiered review by
management depending on the level of pricing, with the most aggressive pricing requiring
review by a committee of senior Guidant management. Coleman Aff., Exhs. 11-12.

CRM pricing varies widely across hospitals based on the many variables
considered during the pricing process. Coleman Aff., Exh. 6. For instance, a large

hospital that purchases a high volume of CRM devices will tend to receive aggressive

N 4

! Guidant refers to the contract between Scripps Health and GSC as representative. This
provision is contained in all Guidant contracts.
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prices, particularly if the hospital commits to purchasing a majority of its CRM devices
from Guidant. Coleman Aff,, Exh. 13. Given the number of variables producing a broad
range of CRM prices, pricing comparisons between hospitals are generally misleading

and not relevant because they compare apples to oranges. Id.; see also Coleman Aff,

Exh. 49.
Aspen

Aspen is a healthcare consulting firm that touts its ability to lower the prices that
hospitals pay for CRM and other medical devices. In 2003, Aspen was acquired by
MedAssets, a large group purchasing organization (“GPO”). Coleman Aff., Exh. 14.
MedAssets and Aspen jointly market their services to hospitals. Id.

Aspen’s consulting practice is based on its improper acquisition and knowledge of
confidential CRM prices. Aspen instructs its hospital client to provide confidential CRM
pricing information to Aspen in violation of confidentiality agreements between the
hospitals and Guidant. Coleman Aff., Exhs. 15-18, 69. Aspen markets its ability to
compare one hospital’s CRM prices to the prices paid by other hospitals. For instance,
Aspen’s standard marketing presentation to prospective clients states that Aspen has
“[e]xtensive, all-payer benchmarking databases” containing “product pricing.” Coleman
Aff., Exh. 19 at 19-06. Aspen’s standard consulting contract with its clients promises
that, “Aspen benchmarks Scripp’s acquisition costs to our ‘best pricing’ database for
identical supplies and devices,” in order to “quantiffy] the cost difference between
baseline practice at Scripps and best practice of other hospitals in Aspen’s database for

the identical item.” Coleman Aff., Exh. 20 at 20-09. Aspen’s clients uniformly

-4-
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understand that Aspen does exactly that, and they hire Aspen based on its knowledge of

CRM pricing. Coleman Aff,, Exhs. 21-22.

In reality, discovery has revealed that Aspen either has no “best pricing” or
“benchmarking” database or has withheld evidence. Coleman Aff., Exh. 23. It appears
that Aspen is simply lying to its clients. Instead, according to Aspen’s own witnesses,
Aspen consultants rely on their knowledge of confidential CRM prices improperly gained
from consulting engagements around the country. Coleman Aff,, Exh. 24.> Aspen
consultants use their knowledge of Guidant’s confidential CRM prices to instruct their
clients what they should pay Guidant. Coleman Aff., Exhs. 24, 26.

Aspen’s CRM consulting engagements follow the same steps at virtually all

hospitals. The consulting process proceeds in several stages:

1. After engagement by hospitals, Aspen immediately interferes with
existing contracts between the hospitals and Guidant. In particular,
Aspen instructs its clients to forward Guidant’s past and existing
CRM contracts and the hospitals’ entire history of CRM purchases
from Guidant. Coleman Aff,, Exh. 18.

2. Aspen then compares the hospitals’ CRM prices to Aspen’s
knowledge of confidential CRM prices improperly obtained from
other hospitals. Coleman Aff. Exhs. 20 at 20-08—20-09, 24, 27 at
27-15—27-117, 27-27, 27-40.

3. Aspen then instructs the hospitals to issue a Request for Proposal
(“RFP”) to CRM vendors to initiate a bidding process. Aspen
disregards existing contracts and advises the hospitals to issue the
RFP whether or not the hospitals have existing contracts with

2 While admitting that Aspen does not have the benchmarking database that it describes to its
clients, Aspen’s President euphemistically referred to its “knowledge database.”
Coleman Aff,, Exh. 25.
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Guidant.? Aspen drafts the RFP, which includes Aspen’s CRM
target prices based on its ill-gotten knowledge of confidential prices
paid by other hospitals. The Aspen RFP demands that vendors meet
Aspen’s prices or risk losing the hospitals’ business. Coleman Aff.,
Exhs. 24, 26, 28-30.
4. When vendors submit pricing proposals in response to the Aspen
RFP, Aspen analyzes the proposals and advises the hospitals
regarding negotiations. Coleman Aff., Exhs. 31-39.
5. After a new contract is signed, Aspen obtains the new contract and
maintains this confidential pricing in its files. Coleman Aff., Exhs.
15, 69.
Aspen freely admits that it obtains Guidant’s confidential CRM contracts and pricing
from hospitals. Coleman Aff., Exhs. 4-5, 15-18, 40, 69.° Aspen also admits that neither
the hospitals nor Aspen obtain Guidant’s authorization prior to transferring the
confidential pricing information to Aspen. Coleman Aff., Exh. 41. Aspen admits that it
advises its clients by comparing one hospital’s contract prices to Aspen’s knowledge of
other hospitals’ contract prices. Coleman Aff,, Exhs. 26, 42-47. Thus, Aspen’s
consulting practice depends on its ill-gotten knowledge of Guidant’s confidential CRM
contract prices.

In addition to marketing and sharing its knowledge of confidential CRM prices at

hospitals around the country, Aspen has plans to sell Guidant’s confidential pricing

3 For instance, Guidant’s contract with Scripps had a two year term ending on October 25,
2004. The Aspen-driven RFP was issued in April 2004. See Coleman Aff., Exhs. 1
& 28.

* Aspen produced copies of many Guidant contracts in its possession in response to
Guidant’s document requests. See, e.g., Coleman Aff., Exhs. 4-5.
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information through an online subscription service. Coleman Aff,, Exh. 48. This
program, called PPI Profiles or Cost Facts, would sell access to an Aspen information
service providing detailed pricing information on Guidant’s CRM products, including
analysis of prices paid by hospitals pursuant to confidential Guidant contracts. [d.
CostFacts was in the development and testing phase when this lawsuit was filed. Id.
While only a few hospitals currently participate on a trial basis, Aspen believes that many
hospitals will be willing to pay $35,000 to $50,0000 or more per year for the opportunity
to access Guidant’s confidential pricing information through CostFacts. Id. at 48-5.
Aspen has projected that it will realize millions of dollars in revenue from this product in
2006. Id.

Aspen acknowledges that pricing in CRM contracts is highly complex, variable,
and confidential. In fact, Aspen’s contracts with its clients also include confidentiality
agreements protecting Aspen’s advice, knowledge of CRM prices, and the Aspen RFPs
from disclosure:

Further, Scripps acknowledges and agrees that in the cause of the

performance of this Agreement, Scripps may have access to a variety
of information proprietary to Aspen. This information may include,

but not be limited to, comparative pricing data, external

benchmarking data, and vendor contract documents. Scripps shall
maintain the confidentiality of such Aspen proprietary information

and not divulge such information to any third parties without the

express permission of Aspen.

Coleman Aff., Exh. 20 at 20-16 (emphases added). Aspen claims that its pricing
recommendations to clients are tailored to account for numerous factors like the

geographic location, size, and academic status of a particular hospital. Coleman Aff.,
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Exh. 49. Aspen states that it requires confidentiality agreements with its clients to avoid
disclosure of Aspen’s pricing recommendations due to the highly nuanced nature of CRM
pricing decisions. Coleman Aff., Exh. 50.

Thus, Aspen’s approach to and rationale for pricing confidentiality is quite similar
to Guidant’s approach. The key difference is that, while benefiting from the
confidentiality of pricing information in the CRM industry and its own confidentiality
agreements, Aspen intentionally and consistently induces its hospital clients to breach

Guidant’s confidentiality agreements.

Guidant’s Claim: Tortious Interference With Confidentiality Agreements

Guidant sued Aspen for inducing hospitals to breach the confidentiality
agreements between Guidant and the hospitals. Complaint at 9 33-36. Through
discovery, Guidant learned the identity of Aspen’s hospital clients. Coleman Aff., Exh.
51. Aspen has provided CRM consulting services to 95 hospitals where Guidant does
business.

Guidant claims damages for Aspen’s tortious conduct at 12 Guidant accounts,
which include both individual hospitals and hospital systems. Coleman Aff., Exh. 52. In
each case, without Guidant’s authorization, Aspen has induced the hospital to forward
Guidant’s CRM pricing information protected by confidentiality agreements. See, e.g.,

Coleman Aff,, Exhs. 1-5.°

5 Guidant refers to the contracts of Scripps Health, Christiana Care, St. Patrick’s Hospital,
and Morris Hospital as illustrative examples. Each of the contracts referenced

(continued on next page)
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Aspen’s Counterclaims
Guidant filed its lawsuit on August 9, 2004. Two days later, GSC President Mark

Bartell sent a letter to many of Guidant’s customers about Guidant’s rationale for the
lawsuit. See Coleman Aff., Exhs. 53-54 (“August 11 Letter”). Guidant’s senior
management regularly interface with customers to discuss many issues, including pending
Guidant litigation. Guidant sent the letter as a proactive measure to avoid any
misunderstanding about the lawsuit or Guidant’s purposes. Bartell Aff. at 9 3. The letter
explains why Guidant felt compelled to sue Aspen and states that the lawsuit is directed
against third party consultants rather than hospitals. Coleman Aff., Exh. 53. The letter
then states Guidant’s belief that consultants like Aspen unnecessarily undermine the trust
and relationships that Guidant works to maintain with its customers. Id.

Aspen filed a counterclaim alleging that this letter constitutes defamation and
tortious interference with Aspen’s prospective economic relationships. Even after the
conclusion of discovery, the August 11 Letter remains the sum total of the facts
underlying Aspen’s counterclaims. Discovery did not yield any other instances of
communication by Guidant to hospitals regarding Aspen, other than contract negotiations

that included Aspen.

(continued from previous page)

predated Aspen’s engagement at the hospital and contain confidentiality provisions
protecting the contracts from disclosure to all third parties.
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ARGUMENT

L ASPEN TORTIOUSLY INTERF ERES WITH CONFIDENTIALITY
AGREEMENTS BETWEEN GUIDANT AND ITS HOSPITAL CUSTOMERS

Under Minnesota law, a claim for tortious interference with contract includes five
elements:

A cause of action for wrongful interference with a contractual
relationship requires: (1) the existence of a contract; (2) the alleged
wrongdoer's knowledge of the contract; (3) intentional procurement
of its breach; (4) without Justification; and (5) damages.

Kjesbo v. Ricks, 517 N.W.2d 585, 588 (Minn. 1994) (internal quotation marks and

citation omitted). Regarding the fourth element, the defendant bears the burden to prove
that it was justified in inducing breach of the contract. Id.

As in Kjesbo, here there is no dispute regarding the existence of contracts between
Guidant and its hospital customers, Aspen’s knowledge of those contracts, or Aspen’s
intentional procurement of the hospital’s breach. In Kjesbo, the Minnesota Supreme
Court affirmed summary Judgment for the plaintiff because the defendant’s claim of
Justification failed as a matter of law. Similarly, Guidant is entitled to summary
judgmeiit because Aspen has no legal justification for inducing hospitals to breach the
confidentiality agreements protecting Guidant’s contracts from disclosure to third parties
like Aspen.

A. Guidant’s Contracts With Its Hospital Customers Contain Confidentiality
Provisions Protecting The Confidentiality Of Those Contracts And
Pricing Information

The confidentiality provisions in the contracts between Guidant and its hospital

customers are stringent and unequivocal. Each confidentiality provision explicitly states

-10-
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that the terms of the contract are confidential and cannot be shared: “Certain business
information which both GSC and Scripps Health consider confidential (including this
agreement) may not be shared.” Coleman Aff,, Exh. 1 at 1-12. The confidentiality
provision further provides that GSC and the hospitals must obtain written authorization
prior to disclosing contract information “to any third party.” Id. Every page of the
contract reinforces this ironclad confidentiality agreement with the admonition that,
“Information is confidential between Guidant Corporation and Scripps Health.” Id,
There is no genuine dispute of fact regarding the existence of the binding

confidentiality agreements between Guidant and its hospital customers.

B. Aspen Knows That Guidant Has Confidentiality Agreements With Its
Customers

Aspen does not dispute that it knows that Guidant’s CRM contracts are
confidential. In fact, Aspen has repeatedly corresponded with its hospital clients about
Guidant’s confidentiality concerns, including advising its clients to ignore those
concerns. Coleman Aff., Exhs. 55-58, 60. Aspen consultants admit that they know full
well that Guidant’s confidentiality agreements prohibit disclosure of Guidant’s pricing
information to third parties. Coleman Aff., Exh. 59.

Moreover, there cannot be a dispute of fact on this point because Aspen has
Guidant’s CRM contracts in its possession. See, e.g., Coleman Aff.,, Exhs. 4-5.
Particularly in light of Aspen’s knowledge of Guidant’s conﬁd_entialityr concerns, Aspen
knew that Guidant and the hospitals agreed to keep the contracts confidential. Again,

confidentiality admonitions appear on every page of the contracts. Seeid. At the very

-11-
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least, Aspen should have known of the confidentiality provisions, and the Minnesota
Supreme Court has squarely held that such constructive knowledge is sufficient for
summary judgment:

The court of appeals’ opinion incorrectly thought there was an issue

of fact on whether [the defendant] had knowledge of Kjesbo’s

contract with Metropolitan Life. It is enough if the defendant had

knowledge of facts which, if followed by reasonable inquiry, would

have led to complete disclosure of the contractual relations and

rights of the parties.
Kjesbo, 517 N.W.2d at 588 n.3 (internal citation omitted).

C. Aspen Intentionally Induces Hospitals To Breach The Confidentiality
Agreements Between Guidant And The Hospitals

Nor does Aspen dispute that it instructs its hospital clients to forward Guidant’s
CRM contracts to Aspen without Guidant’s authorization. Aspen does so as a matter of
course. Coleman Aff., Exhs. 18, 20 at 20-09, 40, 69. While knowing that Guidant
maintains confidentiality agreements with its customers, Aspen has never advised its
clients to seek Guidant’s authorization for release of confidential pricing information to
Aspen. Coleman Aff., Exhs. 41, 55-60.

In fact, Aspen’s consulting practice is built on its practice of intentionally inducing
hospitals to breach Guidant’s confidentiality agreements. By inducing hospitals to
provide Aspen with confidential CRM pricing information, Aspen acquires knowledge of
confidential pricing that it markets to other hospitals. When consulting with a pérticular
client, Aspen intentionally induces the hospital to forward Guidant’s confidential pricing

information in order to compare that hospital’s prices with Aspen’s knowledge of

-12-
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