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11.5. Department of Justice
Office of Legislative Aftairs

Office of the Aasastant Amocoey Dieneral Washingfon, LC0 JU530

March 8, 2000

Honoreble Henry [ Hyde
Chaimman

Commitiee on the Judiciary
11.5. House of Represeniatives
Washington, DC_ 20515

Dear b, Chairman:

This letier presents the views of the Adminfsiration, updating the preliminary views of
the Depariment of Justice presented to you on Ootober 26, 1999, reparding H. B 1283, the
“Faimess in Asbestos Comprozation Act of 1999 " H.R. 1283 has changed considerably aince
cur last latter, which raised a number ¢f issuss and questicons thatl we have spent the lest several
muonths anabyzing. In recent weeks, we have reecived severul amendmenis, including the latesi
aniendment, in Lhe nature of a aobsiituia, on March 3.' We pnderstand that the Commities has
spent substantial time crafting Lhe legislation, and we have met with yowr staff and others
working on behalf of the proposed legisiation. As we have informed your staff, we remain
interested in conbinuing our dizlogue about these very imporiant and difficull issues.

Like the Commitiee, the Departrnent of Justice wants (o see asbesias claims processed
taitly, cfficicntly, and quickly. We share the same concerts and sympathies for the victims of
ashesios exposure. As the Committes knows, the diseases that result from exposure 1o asbestos
can cause great suffering, and often lead to quick and painful deaths. Like the Commitiee, we
have considersd at great length the queston of kow to cnsure prompt and appropriate
carnpenzation for individuals harmed by exposure to asbesios, The question fot both the
Departtriznl arwd the Committse, we believe, is whether the proposed selulion improwves wpon the
status quo by ensuring fagter and more equituble compensation o asheslos viclims. We could not
support any propasal that Fails w inprove the present system or hinders the progress made in
Cumpensating sshestos vichms,

We oppose HR. 1283 for a number of reasons, including:

: While the latest amendment has not yet been introduced, we understand that the

Cammattes iniends (o make 1t @ substitute for the currently pending bill. Therefore, in {his letter,
“H.R. 1283" refers 1o (hig amendment, entitled “Asbestos Compensation Acl of 20007
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. The process of compensating asbestas victims has improved sinee the 19805, when the
last comprehensive study on askhestos litigation was campleted. Whils the cumrenl system
i3 pol ideal, we belicve a new administrative process would undermine progress (hat has
been made,

. H.E 1283 wauld deprive ssheslos viclims of fair compensation, including victims whao
arz demonsirably sick as a result of cxposure (0 ashealos;

. H.E. 1283 would ransfer costs now botne by defendant eompanies - wha heve besn
found legally responsible for the harm caused - to ashestos victims and the taxpayers, and

. H.E. 1283 would delay and warsen, rather than accelerate and improve, compensation o
the sick

I tos Litigation ampensat ¥

Like the Commiltee, we have bzen concemed by reports that the ashes:os litipation and
COMpensetion process is an “elephantine” morass in need of teform.? In evaluating the state of
askestos bitigation, the Supreme Court relied oo 2 study wsing dats fam the mid-1980s. For the
past several maonths, we have attermpted Lo analyze the siluation in ashestos lilizalion loday, To
sommc extenl, our cfforts have been hampered by the paucity af data and the abgencs of Ly mote
recent comprehensive study of asbestos caseloads, setilaments and the liks. Nevertheless, we are
perstiaded that the process for compensating victims of ashestos expaosure has improved sines the
mid- 19808

First, in recent years the parties 1o the ashestos contraversy have seilled hundreds of
thousands of claims, 3 marked improverment over the tons adversarial enltore hat permeated
riuch of asbesios liligation at the dme of the last major study. Warking logether, the plaintilf
and defense bars have ereated a number of these privale senlement mechanizms and natienal
settlemnent programs, all of which have hastened the payment of claims [o sick individuals,
reduced the burden on the courts, and brought grealer Bnancial eerta:nby to a number of
defendants, For example, as the Commmities was infarmed in its July 1999 hearing, Owens
Coming alenc has sertled over 200,000 clams theough the Walippal Setilement Program it
initiated in 1993, Anocther example is the Louisiana settlement agresment entered into by
plaintiffs and defendants in 1938, which iz creating numerous additional seelaments.

Second, as to the claims that do remain an the courl dockets, the courts have mads
congiderahle progress in managing these caseloads. In particular, state and federal sowrts amuand
the country bave instituted several case management controls that hamess e volune of 2sbasios
claims and permit the claims of the sickest victims o be expediled. These tools include muli-
district ecnsolidation in the Federal courts, the consalidation of similar claims for diseovery and

z Ser Oriiz v, Fibreboard, 119 5. C1. 2295, 2202 { 1959,

-
F
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irjal, and procedures for thoss with less serious diseases to file claims in coun without actively
proseculing them (Le., plewrs] registries). This latter lechnique has resulted in a de facto stay o
many claims of the less impaired. Thus, in couwrts utilizing pleural regisiries, even though the
cases of the lese impaived constitule a large pact of the pending casc backlog, they consume
comparatively few judicial resources. In addition, scveral states have orcated distinet causes of
action for different ashbestos-related injuriss, eliminating the inesntive for victims bo rush bo count
al the first physical sign of injury and permitling those who initially recover small emoumts for
minimal injury bo relm to court if their condition subsequently deteriorales.

Third, ashesios has become s “maiure™ iort, with many of the basic liability questions
tesolved. Over the past decade, the Titigants have clanficd some of the medical issues, made
progress on product identification, cansation and appoctionment of liability issues, and the
defendant companies have resolved a nuwber of digpites with their ingurers. This has msubted in
fewer disputes, lesy discovery, less repetition in depositions and trials, and, a¢ 8 consequence, 3
higher percentage of available dollars going to the victims.

This iz ot to 23y, however, thal the present state of ashestos ligation iz ideal. There are
s1ill & largs number of cascs pending in the cours, and nol every caurl system hes instiluted the
case management and prioritization techniques used successfully by ather coutts. Asa
CONSaqUEnGE, Same cases migrate to forums that are historically mare favorable wo plaintitfs,
tesulting in inconsistent verdiets and setttements, and some deserving victims are still
compensated w stawly,

For the Adrministration, 2 key question is whether the imperfections in the current sysiem
Justify the substitution of untestad administrutive procedures and standarnds for the traditional
court sysiem. Given our concems that the syster would not wark as heped and would benelit
culpable defendants at the expense of e victims and waspayers, we think the case for this
untestesd gystern has nod been made,

1. H.R. 1283 Would Exclude Many Asbesios Victims From Fair Compensation

HR. 1283 would create medical critera according o which ashastos vielims would be
determined Lo e meslically cligible or ineligible for compensation. Al the outset, we note that
legislating madical eriteria (o liumit recipients of asbestos-related compensation sets standards Qut
overstale the precision of existing dizgnostic testing; and it preciudes the incorporation of
advances in medical knowledge by prescribing standards (hat may seon be outdated. Funther, the
propassl legislation docs pot foster fuimess for people with diseases tesulling from ashestos

EXpOsUTE.

FirsL the medical crteda in H.R. 1283 would result in sick people being denied
compensation for their injuries. Even if we were o accept the proponents’ avowed purpose of
eliminating the claims of the non-sick while presenving the claims of the sick, the madical erleria
in H.E. 1283 would nol accomplish that goal. Experts from the Department of Health and
Human Setvices, as well as many in the medical community, have indicaled that the propoged
micdical criteria are too residetive and would result in the denial of compensation w many

3
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mjure<d and impaired patients.

For example, the propazed medical ertena for ashestosiz would require a claisant with
cvidence of obetructive disease on lang function testing to demonstrate kigh levels of fibrosis on
chest x-rays as well. Yet, as our colleagues at HHS have informed us, asbestos exposure may
cause 2 mixed obsmuctive and restrictive pattern and, In some instances, causs predominant ]y
obstructive discase, In addition, the use of ohjective norms to measues e lung [unetion of every
claimant tresats all elaimante ae 1 thedr noemal Tang finstion is identical. This, of course, is not
the cage. Same patietls may have pre-axpoture jung fusnctions well above average and may lose
more than 20% of their ung capacity, yet fail to meet the lung functon criteria in the proposed
Bifl. H.E 1283 would deny compensation Ia these people who have been demonstrably impaired
by their exposure to asbestos. Further, patients with asbestasis may have shortness of breath
with exertion and funetional impairment demonstorated by reduced arterial oxygenation durning
cxereise, el not mest the lung fimetion cntena in the Wi In additien, HE. 1283 understates the
degree af injury expericneed by individuals with pleural dissace who fail to meet the lung
funetion eritetia, and doas not adequately provide sereening for these individuals. As a resultof
the proposed nedical criteria, we are informed Biat physically impaired asbestos victims would
br denied compensation,

Second, the medical oriveria of HE. 1283 would climinate many exeisting causes of acHon
and injuries campensable under current state law, In many junzdictons, for example, planiiTs
are: entitled to sue and recaver Tor scarmng of the lungs ar for an increased risk of lung cancer as a
result of exposure to ashestos, regardless of impairment. Under H.R. 1233, those claims would
no longer be recognized, prohibiting elaimants exposed to ashestos from obiaining
compensation, Al best, the claimams alleging such injunics could recover reimbursoment of
medical monitonng casts, a8 compared 10 the significant compenzation they might rxeive lgday,
Sechion 3I06{a). In a gystem 10 which those who are not vet physically impairesd ars denied the
right to being a claiim, it is uolikely Gt the plaintiffs’ bar, which currently finances amnd
facilitates much of the medical monitoring of the less seniously impaired, would have the
necessary financial incentive Lo pursue claims for medical monitonng. As a resull, many viglims
who today receive the poace of mind and prompt medical atiention thal results from medical
monionng - 8t litlle or o cost (o the vietims - would be denied (hat benefil,

Thitd, HE. 1283 woeuld maks it effeetively impassible for rany victims of aghestng
exposure, who aleo were smakers, o vecover coimpensation from ashestos defendants for the
damage done to them by asbestos. H.E 1283 would prohibit prasumptive cligibility for lung,
cancsr victims, where the clzimant has a “subslantial history of smaking” and does net have a
qualifying not-nalignant condition, Section 3M{b). As many experts have siated the
interaction of smoking and agbestas expoture is synetgistic, and srmokers exposed to ashestos are
2t an exponentially greater sk af developing lung cancer than strokers without asbestos
cxposure, Ao those heavily exposed, for examnple, 80% of all lung cancers would have been

http://www.citizen.org/congress/civjus/product/asbestos/dojl etter.html 9/7/2001



Department of Justice Letter Opposing H.R. 1283 Page 5 of 11

eliminated in the absence of asbestos exposure, even had emaoking habits nat baen changsd,”
Thus, sopirery o the implication of HUE. 1283, many lung cancers involving both 2 substarniijal
history of smioking and significant asbestos exposure would not have oocurred but for the
asbestos exposre. As for the requirsment that lung cancer be accompanied by a qualifying non-
malignant condition, HHS advices us that many studics have clearly shown that asbestos is a
careinogen and causes cancer independent of caucing tan-rnali gnant disease, 2gain contrary to
the implication of HER. 1283, In short, H.R. 1283 would prevent tany viclims of lung cancer
from recovering compensation for & primary cause of their cancer - ashestos exposure.

Fourth, H R 1283 would prohibit courls from ewarding punitive damages 1o victims.
Section 202, Under H.B_ 1283, punitive damages would be available ooly in adminisrative
adjudicaiions, thus diluting any right to apt oul to a taditional court and climinating the already-
tare phenamensn of court-imposed punitive damages. Yet, even in the administrative context,
where any pozsible concems over jury-applied punitive damages would be eliminated, the
legislation would make punitive damages available only wheze a “conscious, flagrant
indifference” to a claimant was *“ihe proximate cause” of the injury. And even if the claimant
could galisfy this standard, he or che would be seversly limiled 23 o the smouent of punitive
damages available far past bad acls by culpable companies. Section 208(d). As we have slated
with regard te other Lorl reform legistation, punitive damages serve an lmportant detenrsmt
funetion.

II. H.E. 1233 Would Tmpwse Unwarrapled Cogts on Ashestos Yietime and Taxpayers

In aldition 0 our concems with (he medical crteria and the exclusion of ashestos
victims, we have a number of concerns with the aconomic impact of the legislution. Specifically,
we beliove that H.R. 1283 would provide unwamanted benefits to asbeslas carpanies o the
detniment of vietims of ashesios and the taxpayers.

First, o the cxeent that it is unable to reeaver from defendants the recommern ded
agpregate setilement thad 11 has already pald to claimants, the Atbestos Compensstion Fund - the
entity charged with paying claimants - would be required to reduce future eaommended
aggrepate settlements, Laking inte account the cutstanding deficit. Section 402[a)(4). This
provision, in effect, creates an incentive for defendants o avoid paying the government in a
limely manner, if at all, on the assumption thet a deficient Fund reduces zettlement valucs and
therafore defondants’ ultimale expense. Ultimately, this would lead 1o lawsr geitlement values
for desarving victims.

Second, although the stated intenlion of the program ts for defendants ubtimately o cover
ali expenses, upder H.R. 1283, the Federal Treasury could advance the Office of Asbesios

! aee rw A Rizen and L. Rogsenstock, The Misuse of Epidemialogy angl
1 in Compensatj ational Disease. Mew Solutions, Winter 1993, al
29-36. R. Saracci, Interaction and Synergisn;, 12 American Joumal of Epidemniology 465466
{1580).
5
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Compensation {the “OAC") up (o §100 million in start-up funds. Section 403(a). Fast programs
in which the Federal povernment has advanced furds have been largely unsuccessful in tryving 1o
meover from respansible partics, In programs such 83 the Black Lung Benefits Act and the
Comprehensive Envirgnmentzel Response, Compensation and Liability Act {the CERCLA
Superfund), the government spenl concidarable resolress Lo seak reimbursement fiom
responsible parties, and yet in many instances failed, Jeaving the laxpayers 1o subsidize the
programs, of reducing fature settlements o cover the shondall, Similady, we are concemed that
the defendani companies may oot pay for all of the costs associated with the adrmimustration of the
CQAC. :

Third, to the txicnl that less serously injured claimants seek medical monitonng
expenses, it ks likely tiat the TS, govermment would be left holding the bill. Unlike other paris
of the legislation, no rechaniem is even proposed for the defendants to fund medical menitoring.
By contrast, the bill conternplates vearly non-administrative appropriations by the U.S, of up o
%150 million, whigh would not be reimbursable. Scction 403, It appears that payment for
medical monitoring would ke drawn from these appropristions.* In the coming years, therefors,
the governtmeni cowld be required Lo pay billions of dollars for injunes cansed by (he asheastos
coTipanies. 'We see no justification for the taxpayers to assurme such a liability fom the
defendant companies, particulacly in light of the fact that couns consistently have found the
ashestos companies lepally responsible for ashestos.related harm.

As we vwnderstand if, one of the justfications offered for this taxpayer sebsidy is that the
United States should share in paying for the ashestos problem. Thiz argument dees nat Fully
aceount for the subctantial sums that the Tniled Stales aleeady hae spet as a regult of the
asbestos problem. Orver the past thirty vears, the govermment has paid billions of dollars in
health, medical, rescarch, and abaternent costs W address the problems created by the marketing
and sale of asbestos productz. Sumlarly, ia the coming years U5, laxpayers can expecl to pay
additignal hilliens in such costs, without the additienal financial burden placed on them by ihis
legislation. To the exlent the Commitics belicves (the govemment should pay even mare beconse
the [lnited States sharas culpability with the aghbegiog companies for the sale and digtribution of
askestos products, wa believe thal premise i3 mispltided  Vieually every conrt has rejected the
asserlion that the United States is culpahle for the harme inflicted by ashestos. Significantly,
these Tulings were based not on immunity doctnnes but on facmal findings that the Labilivy of
ashestos defendants sheuld not be placed upon the United States. As one courd concluded, the
effort by the achesios companias (o transfer culpabilily o the sovemment ie a “grossly
misplaced” atternpt to “impase the woes af asheslos campensation upen the customer [the Urited
States] whom they actively pursued."™  Another court, after conducting a six-week (al on the

! An earlier drafl of the bill specified appropriations of 320K millign annually far

certain medical monitoring reimbursements. That pravision has been excized from (e currenl
draft with no new provision to provide sueh fanding.

# Glover v, Johgs Mapville, 525 F. Supp. 984, 986 (E.D. ¥a. 1979}, aff"d in part,
vacated in part and remanded, 662 F.2d 225 {47 Cir, 1981),

]
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issue, rejected the assertion that “the Government sacnficed the health ol shipyard workers (g the
war effor,.™ Instead, the courl concluded, based on the (acts, that “the Govemment ook
reasonable health and safety measures regarding ashestos use in the shipyard soviconment . .

Taken logether, theze various provisiens, along with the elimination of many claims
through the imposition of H.K., 1283's medical cntena, resull in a messive transfer of funds -
billions af dallars - ta the defendant companics, finsnced by ashestos vicims and Laxpayers. We
=c% o justification for such a sixmificant subsidy, particulanly given the fact that s many cowls
and junics have found asbestos companics ligble to the prople who have been expassd te thear
praducls,

We urdderstand that some have assened that cost-shifting is required to ensure the
continued wriability of defendant companies 5o that they will continue 1o have the capacity to
compensale sick victims inthe fture. We agree hat presering the asseds of compaties in ceder
to cornpensate sick viclims is vilal. However, proponents of HR. 1283 have not demonstrated
that the financial health of asbesios defendants taken as a whale, i so dire as to require a large
subszidy of the sont envizioned by HF_ 1283, The Treasury Department has examined publicly
available information regarding a numtrer of astestos defendams. While the industry has seen
banbkrupteics in the past two deczdes, public flings (10K and 100 reports) by many major
inustry participanis do not indicale financial distress; ta the contrary, their stulemeénts olien
inform shartholders and others that asbestos-telated liabilities wil] not have a matenial jmpact
upot the present or Motuee fimaneigl perfomanes aof the companigs. I fact, over the past decade,
many of these companies sucesssfully have recavered, or tade agreamenis Lo recover, billions of
dollars in insurance coverage. We do not doubt that some companies may be in distress dus wo
asbestos-related Liakilities, but we have not secn the kird of compelling Ginancial data, on an
industry-wide basis, ta justify shifting the cconomic responsibility of thess injurics from the
culpable comarais defendants and their sharchaolders 1o the victims and the taxpayers. In
addition, the Treasury Depanment informs us that some companies thal have chosen to wark
cooperatively with plaintifs to cesotve their ashestas-related liabilities could be placed at a
corapetitive disadvantage by HE. 1283, Public pelicy should not seek o reward defendants that
have chosen not to settle at the expense of lhose finne thal have ackmowledged their
responsibility.

Iv.  H.R. 12835 Admijnistrtive Systom Would Delay Compensation to the Sick, Not Make Tt
Better or Hagter

While nng gf the staled goals of LR, 1283 is to speed compensation to deserving
clairtanis, cuwr analysis of the proposal indicates the opposile, In our view, HR. 12E3 would

t lohns Mapvitle v. United States, 13 CL O 72, 133 (1987, vacated o
jurisdictional grounds, 855 F.24 1571 (Fed. Cir. 1988}, see alsg QAF v, United Starcs, 19 C1. Ct.
4940, 499 (1990) (rejetting OAF s assertion that “the Govemment kmowingly exposad ils
employees tor ashestos hazands™), g[Cd, 932 F.2d %47 (Fod, Cir, 1991), col. depisd, 302 115
1071 (1992}, .
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delay compensation i sick victims of asbeslos exposure,

A Star-upg Delays

The creation of an administrative structure to handle a large number of claims inherently
requites 4 mullitugde of sleps and decisions before that seeture can begin e process the claims
afthe sick. O necessity, these steps apd decisions delay the processing of claims for thase cases
that are alieady pending. Based on aur experience administering several compensation
progprasmas, we are sonvineed such delay would resalt ware HE. 1283 o be adopted.

First, we belisve it would take a considerable anmount of time fo establish and cffectively
operate the proposed Dffice of Asbesios Compensation (“OAC™), which would serve bath
admimisirative amd adpndicatory fumetions. As we read HE. 1283, the OAC ikely would nead to
hire andfor cotitract with hundreds, and perhaps over 3 thouwsand employess — including lawyers,
physicians, claims reviewers, and adminiztrative personne] — before it could adeguately handle
the large number of cases that would confront the OAC initially.

In this regard, a companison o the Wational Yaccine Ingury Compensation Program,
established more than a decade ago, is instouetive, That program processes cases thal, while
often medizally complex, are neverlheless more streambhned than the average ashastos case i
thal vaceine cases do nol requite resolulion of difficult and Fact-intensive issues such as
allocation, apportionment, or the exercise of subragation rights against the industry. Yet, e
vaccine program utilizes approximately 100 staffers in various agencies to handle the
approximately 700 cases currenily peading before i, and has resolved approximately 5.6} cases
in 18 entine eleyen-y=ar histary. We are concemed that, given similar staff-lo-claim needs and
even aSsUming some sconomics of scals accampanying the larger valume of ashaestos cases, the
OAC may need to hire a very large numbser of people to process the tens of thousands of claims
that would be filed upon the commencenent of OAC operalions.

Secomd, in addition to hinng and training all of these people, the OAC, no matber how
well-intentioned and diligent in purpose, would face Further delays 10 opening dug Lo the
camplex and cantroversial rules that wauld have ta be promulgated befors any claim could be
processed. For example, as we read HR. 1283, befoce peocessing a claim, the OAC nust
develop, based on difficult-to-obtain historicai data, a "compensation gnd™ on which offers to the
ashesios claimants would be based, Secton LO3(BN2). The legislation appears to tecagnize the
diffeully ¢l this exemise by providing the GAC with subpocna power bg collect infomation
aboul priot setilements, Section 107(c). 1t iz almes! corlain that liligants wauld challenge the
process of develaping this grid, This s precisely what ooounsd in the vassine program, which
lias developed and madified it own compensation grid. Litigation and digputes over the
development of the compensation grid would firther delay compensation to the sick.

Third, the peseesting af asheslas claims would be further delayed by sarallite liligation on
at least two sipnificant issues. Fiest, even once develaped, the “compensation grid” would Lead
to more Jitigation when affected parties were not satisfied by the outcome. Second, the medical
crifeny, and the controversy swrounding them, would lead to new igaiion and medtiples

i
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appeals. For example, the panies Lo the asbestas claims process almoest eortainly would lingate
and appeal multiple questions invelving claimants with achestos-refated lang cancer and a
history of smoking. The uncentainny resulting from this litigation over new questions - which the
partigs, nat the QAL woyld initiate - would further delay compensation to asbestos victims
tacing progressive ashastas-telaled illnese.

This delay in estatlishing the QAT is crocial bacanse during this interim, stant-up period,
mast of the pending ashesios claims would almost certainly prind to & halt.  Although the bill
allows for current claimants o continue with their case in conrt iftrial commetess within zix
months of the bili's cnactment {Section 301{b)), only & marginal percentage of ashestos cases
cuwrrently make it bo tnial, ¢t algne within six months, Similarly, although the Bill permits
claimants to demand "right to sue™ letiers fom the OAC iMNbey do nol recsive an inilial decision
on medical cligibility quickly, that might iz timited to those rare clainans with "2 schedulad trial
date within onc year™ afler enactment. Section 521{c). In any event, even if a few claithants
could rumn to court before the OAC wag operational, the prospective change 1o the law that the
kil reprecents (and, i perticular, the development of the compensstion grid) almost cerlainly
would alter the defendants’ litigating positions aed create incentives to defer litigating and
settling the pending cases until the CAC process sorted jiself put. Therefors, Far the years that it
wounld take for the OAC o become opetational, while many victima® dizsease wonld progress,
their ¢laims wionld not,

Agair, a comparison lo the vaccine program i3 illuminating, Although the Mational
Childhood Vaccine Injury Ael was passed by Congress in 14986, the vaceine program did not
issue its first award for several wears. In the intesim, duriag the years il ook 1o establish the
vacrine office, most cases were stayed by the courts and little settlerment prograss was made.
Onee the vaceine claims resolution process commeticed, it ook twice as long o resolve claims ag
was predicted at the ime the begislation was drafted {two years instead of one). [ndeed, with the
backlog creatsd by [he initial filing of approximately 4,300 cages by 1990, the vast majonty of
vaccing cases wers oot resalved in cven two years, Thus, our expenience indicates that, with the
erection of any new adiministeaive structurs, pending cases tend (o be deleyed far longer than
anticipaled, no matter how well intentioned ar diGigent the stall. The resoll it delayed postice for
deseTving viptbms.

B. alays in the Claims B

Once the QAC was finally up and nanning, the proposed claims resolution prcess would
not, in our view, materally improve upen the traditional cow syscem. HER. 1287 claims
processing procedures would require a number of steps for each individual. First, 25 we
understand the bill, 2 claimant would have to submil a detailed, complete medical file before &
tlaim was considered filed. Section 102{(h). Our expericnce with asbestos litigation indicates
thai it would sfien take months to complete such a file. Sacond, onee the claim was successfully
filed, the claimant would he required 1 wait up ta thirty days for the Medical Director to make
an indtial decision regarding cligibility. If imtially denied, the claimant would then be obligated
to petition for review by a pansl of two qualified physicians or an excepiional medical claims
pancl. Section 102(c), If the denial wers alfirmed by the review panel, the claimant weuld then

4

http://www.citizen.org/congress/civjus/product/asbestos/dojl etter.html 9/7/2001



Department of Justice Letter Opposing H.R. 1283 Page 10 of 11

seck further review through an appeal lo the Courl of Federa! Clasrmes, and witimately o a TLS.
Court of Appeals. Section 1346,

Third, for a claimant determined o be medically eligible, if' the claimant decided (o usc
the admimstretive syslem, he'she would have b name all defendants and subrml a venhed,
pacticularized stalement providing, with respest o sach defendant, the basis for the allegation.
The arnount of Gme permilied for such a filing is nal et determined. Section 103(ay2). Fourth,
upon Mnding that he clajmant’s slaternant mel the requiremnents of the Bill, the Administralor
would have o pravide tatice Ly each ramed defendant The Administeator is not given a
deadling for doing so. Section 103(a)3).

Fifth, each named defendant in tum woold have the nght to asser third party claime, and
likely would be entifled Lo diczavery foc the putpase of oblaining information necessary o
identify all such additional defendants. Thiz discovery, to be determined by an Administrative
Law Judge, would not be subjest to statulery of regulatery deadiines and could iself rake
months, panticularly given the history of disputes regarding the aliccation of responsibility
among asbestos defendants, Section 103(a)d)

Ag we read HR_ 1233, it 15 only afler these [ive cvents gecur that the claimant would be
entitled to recaive o good faith 2eitlement affer from he tamed defendantz. 1t is entirely likely
that a clairnant under the new administrative system would face a substantial wait before
receiving even an indtial setllement offer, let alone full compensation. That is not 2 makerial
improvement over the current systerm. Indeed, for many claimants, the wail to work their way
through the systam would follow the wait for the system 12 e erecled, resulling in years of delay
in cornpensation to the sich,

Moreover, even il a claimant s able io raealve his or her claim, H.R 1283 would create
the likelihood of bitter litigation over ote of the most contentious issues in asbestos suits:
apportinnment of ligbility among, the defendant companics, In many cases, it is this dispute
which accupies the most time and resources, Rather than attempt to reduce this liligation, the
legislation would insen the U5, povernment further inlt the maslstrom, by obliging the Trustes
Lo litigale against defendanis in an effoct o recover the funds awarded to the claimant. Section
104, The Trustes wouwld be prohibited fom even acknowledging in court the fact or the anaount
of the scttlement for which it is seeking reimbursement, Section 208, Meanwhilc, the
delendants would remain as capable and likely as they are today o atiempl 1o clude paying their
appropriale share of linkility, Given the litigation history over apportionment af liability, we
believe yvears of litigation would be likely, invelving the U3, govemment in matters that
pravicusly have remained a private dispute, and - to the extent the defendants were suecezsbl
individually in defeating U.5. attemnpts to recover the full setlemant anount - leaving, the
taxpayer to pay the difference and reducing the funds available to victims in fisture sctilements.

Finally, one aspect of HR. 12B3 raises constitutionz] concerns. H.R 128%'s provision for
the appointment of the 0ACE Medical Directar by the Admimstrator of the OAC, Section
101{c}, appears to run afoul of the Appoiotments Clause. The Drirector is an inferior officer
whose appoiniment must be vested “in the President afone, in the Courls of Law, or in the Heads
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of Departments.” Becansc the Attomey General may remove the Administrater of the Cac for
cause (gee Section F01(a)), we do not believe the Administrator to be the head of 4 dopartment
for purposes of the Appointments Clanss,”

To be clear, the concerns we express about HE. 1283 do not stem from a “can"t-de”
attitude, or frem any chjection that the Depattment of Tustice, 3¢ appased $o another faderal
agency, is tasked with devcloping this proposed administrative process. I{ this bill were cnacted,
the Department of Justice would embrace this challenge with dedication 1 our stalutory
responsibilities and to the necd to speed compensation to deserving claimants. Our concerns
arisc, regrettably, from our experience with similar adminisrative systems and our decades-long
experenes wilh asbestos litigation.

L LI

Az we noted al the: oulset, we Temain interested in a dialogue with the Commifics on how
to improve the present state of asbestos compensation, which is far from peefect. However, 1o
the exlent that any legislation would improve the process, anc might do better by building upen
developments in the currenl system than dry enecting new siructures of the type proposed by H.R.
1283. As we have informed your staff, we remait willing to work with the Committes on this
1ssuc and to evaluate any other proposal for improving the prasent state af ashestos
COMLPENEALIOTL

Thank ygu once again for this opportunity 1a present our views, The Office of
Management and Budget has advizsad us that froen the standpoint of the Administration, there is
no objection 10 submission of this leter, Flaage do not hesitate ta call upen us if we may be of
further assistance.

Sincerely,

jm%
Robert Raben
Assistanl Attorney Ceneral

c¢.  Honorable John Convers, Ir.
Ranking Minonly Member

? I addition to this concem, and the constilutional concemn we raised inour leter

of Ocrober 26, 1999, 1LR. 1283 contains no congressional Nindings regarding the problems
caused by the curment approach to asbesios litipation, including its impact oh vietims, on the
Judicial systcm, and, micst importantly, on interstate commerce. This may make it less likely thet
H.R. 12283 would withstand constitulional challenge under the Commerce Clause.
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