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Thank you for this opportunity to provide you with our concerns regarding the Electric Power
Market Competition and Rdliability Act (S. 2098), which will be considered by the Senate Energy and
Natura Resources Committee in hearings scheduled for April 11 and 13.

My nameis Charles Higley, and | am research director for Public Citizen's Critical Mass
Energy Project. Public Citizen, founded by Raph Nader in 1971, is a non-profit research, lobbying, and
litigation organization based in Washington, DC. Public Citizen advocates for consumer protection and
for government and corporate accountability, and is supported by over 150,000 members throughout
the United States. The Criticd Mass Energy Project is Public Citizen's energy policy arm, working to
decrease reliance on nuclear and fossil fuels and to promote safe, affordable and environmentally-sound

energy aternatives.

Summary

Aswritten, S, 2098 failsto protect consumers, competitors, workers, shareholders, and the
environment from the abuses of unregulated monopolies created by poorly-crafted Sate deregulation
laws. S. 2098:

Failsto stop the multi-billion dollar bailout of investor-owned utilities;

Forces consumers to pay hillions for the clean-up costs of nuclear reactors;

Does not establish “community choice” or “opt-out” municipa aggregetion;

Failsto protect consumers from “damming” and “cramming”;

Provides no support for programs for low-income customers, or programs to encourage energy
efficiency and the development of renewable energy sources,

Fails to encourage the cregtion of Citizen Utility Boards,
Does not create an office of consumer counsd at the Federal Energy Regulatory Commission;
Disregards the privacy concerns of consumers,

Ignores the toxic pollution produced by about 500 coal-fired power plants exempt from



provisons of the Clean Air Act;

Overlooks the need to establish arenewable portfolio standard or net-metering and
interconnection standards,

Inhibits open access to the nation’ s transmission systems,

Ignores the need to establish non-profit ownership and operation of the nation’s transmission
systems,

Failsto protect public and private interests from unneeded or ingppropriate transmission lines,

Encourages dubious utility mergers;

Failsto creaste competitive wholesale eectricity markets;

Ignores abuses at the hands of utility holding companies, and

Failsto protect utility workers from unsafe working conditions or ingppropriate lay-offs.

Given the many shortcomings of S. 2098, Public Citizen urges you to oppose this legidation.
Introduction

Public Citizen has been very criticd of Sate efforts to deregulate retail sdes of eectricity. As
predicted, dl the benefits of deregulation are going to investor-owned utilities in the form of multi-billion
dollar balouts, and to large industrid and commercid customers who have the clout to negotiate lower

electricity prices.

Meanwhile, resdentid and smal commercid cusomers are recelving few if any benefits—
electricity in many deregulated Satesis ill more expengive than the nationd average. Competition in
wholesde dectricity markets has been stymied asinvestor-owned utility holding companies continue to

manipul ate the transmisson system to favor their own power sdes or those of tharr affiliates.

Smadll and large businesses are facing unfair competition as utility holding companies cross-
subsidize their unregulated subsidiaries with revenues and resources provided by captive ratepayers.

Nearly 150,000 utility workers (or 30% of the 1990 utility workforce) have lost their jobs, which is



negdtively affecting the reliability of the dectric power system since fewer hands are available to do
needed maintenance or to restore service after blackouts. Old cod-fired power plants have belched out
millions of tons of pallution, which isliterdly killing thousands of people each year, while ruining lakes,

rivers, forests, and farmlands.

In short, state-led deregulation has created unregulated monopolies to the detriment of

consumers, competitors, workers, shareholders and the environment.

Unfortunately, if enacted S. 2098 would only make matters worse, as explained in the

remainder of this|etter.

Consumer Protections

S. 2098 fails to stop the multi-billion dollar bailout of investor-owned utilities. The legidation
would let stand regulations issued by the Federa Energy Regulatory Commission (Order 888) that
alow investor-owned utilities to recover “wholesale stranded costs’ on the backs of ratepayers. Just as
date legidators are alowing one of the largest corporate bailoutsin history, so too would federa
legidators, unless they diminate the anti-consumer and anti-competition stranded cost rulesissued by
FERC. Utilities should be forced to egt their bad investmentsin nuclear power and other over-priced
asats. Ratepayers and taxpayers have suffered enough gouging at the hands of the electric power
indugtry.

S. 2098 aso contains a provision that would alow nuclear utilities to recover from ratepayers
the costs of decommissioning (removing) their reactors. Other businesses have to cover clean-up costs
out of their revenues and profits, but this legidation would make an exception for nuclear utilities, who
could force their clean-up costs onto consumers. Legidators that support these provisons of S. 2098
would become accomplices to the larceny and lies foisted on the public by the nuclear power industry

and its government supporters.

A provision should be added that supports the establishment of “community choice” or “opt-
out” aggregation, in which amunicipality could aggregate the dectric demand of its resdences and



businesses; those who wish to purchase their own dectricity or to join another buying group would be
freeto “opt-out” of the community choice group. Without community choice (opt-out) aggregation,
many residential consumers may never benefit from the increased buying power that aggregation affords.

The legidation completely ignores the need for provisions to protect consumers from
unscrupulous suppliers who are dreedy “damming” and “cramming” and engaging in other anti-
consumer practices. Provisons need to be added the make illegd damming (switching suppliers without

consumer consent) and cramming (adding services without consumer consent).

S. 2098 should be improved by adding a provision that creates a*“public benefit fund,” which
would provide federd matching funds for state programs that support low-income customers or
customers living in expensve-to-serve communities, such asrurd areas or certain urban areass. A public
benefit fund should also provide matching federd funds for State programs that promote energy
efficiency and renewable energy.

Federd legidation should aso include a provision that encourages each state to create a Citizen
Utility Board. CUBsin the Digtrict of Columbia, Illinois, New Y ork, Oregon, and Wisconsin have
dready saved ratepayers billions of dollars. CUBsin deregulated states would help protect consumers

from unsafe or inadequate service, fraudulent advertising, and other anti-consumer abuses.

The bill should contain aprovision that creates an office of consumer counsd a the Federd
Energy Regulatory Commission. For too long FERC has been dominated by investor-owned utilities,
whose quests for profits on transmission facilities and services are in direct conflict with the interests of
consumers who want to pay as little as possible for transmission. Ironically, consumers never have had
formal representation before the FERC, even though consumers pay $220 hillion per year for dectric

power.

A provison should be added that protects the privacy of consumer information. Private
companies (and even government agencies) are now sdling or making available information that
provides incredible detail about the financid, medica, and purchasing histories of millions of consumers.



All organizations should be prohibited from selling or distributing persond information unless a person
specificdly provides authorization.

In addition to these suggestions, consumers and dectricity suppliers both would benefit if federd
legidation would create nationa standards for the following aress—nationd standards would reduce

customer confusion while making it easier for asupplier to serve cusomersin different dates:

Electricity Bills. Electricity suppliers should issue bills to consumers that show the quantity and
price of dectricity purchased, as wdl as the amount of pollution produced (specificaly
particulate matter, carbon dioxide, nitrogen oxides, sulfur dioxide, mercury, radiation, and other
toxic or hazardous pollutants).

Distribution Service and Supply Service Quality Standards. Distributors and suppliers of
eectricity should be benchmarked and ranked by a nation-wide, publicly-available index that
measures service performance;

Bill Payment Plans. Customers should be provided with deferred payment plans and equa-
monthly-budget billing plans,

Basic Service. A customer should be able to receive dectricity service even if the customer
does not select anew supplier, or if their supplier failsto provide service,

Dispute Resolution. Customers should have accessto afair process for handling service
disputes;

Change of Suppliers. Customers should be able to change eectricity suppliers without paying
excessve fees;

Disconnections & Reconnections. Customers should be protected from unreasonable service
disconnections or terminations;

Bill Collection Practices. Suppliers should provide credit to customersin conformance with
the Equal Credit Opportunity Act. Deposits for service should not be unreasonable;

Meters. Customers should receive standard metering services without paying excessve fees,
and suppliers should be prohibited from using prepayment meters.



Environmental Protections

S. 2098 fails to address the toxic pollution produced by about 500 coal-fired power plants
exempt from provisons of the Clean Air Act. These “grandfathered” power plants not only produce
more than haf the nation’ s ectricity, they aso produce about one-third of the pollution that causes
smog, one-third of the pollution that causes globa warming, two-thirds of the pollution that causes acid
rain, and one-third of the mercury pollution that has contaminated 50,000 lakes and streamsin 39
states.

A letha loophole in the Clean Air Act alows grandfathered cod plants to produce dectricity
without using equipment that reduces pollution, making dectricity from the old plants less expensive. In
contrast, new power plants must use modern equipment to reduce pollution, making eectricity from new
plants more expengve. This givesthe old plants an unfair competitive advantage against cleaner power
plants a the expense of public hedth and the environmen.

More importantly, recent studies show that, as aresult of state-led deregulation, many
grandfathered power plants are producing far more pollution today than they did in 1992. The pollution
from grandfethered cod plantsis literaly killing thousands of Americans each year, while reducing the
hedlth of lakes, rivers, forests and croplands.

To diminate this lethd loophole, federd dectricity legidation must include a provison that
requires each and every power plant to meet the same standards for pollution, especialy for carbon
dioxide, sulfur dioxide, nitrogen oxides, soot, mercury, radiation, and other hazardous and toxic
emissons

In addition to provisons that clean up old cod-fired power plants, S. 2098 should aso include

the following provisons.

Renewabl e Portfolio Sandard. Tota generation from renewable resources would equa 5%
of dl dectricity saes by 2005, 10% by 2010, and 20% by 2020 (above and beyond that
provided by hydroelectric sources).



Net Metering & Grid Interconnection Standards. The owners of grid-tied, renewable energy
systems can reduce their dectricity bill by the amount of eectricity produced. Federd standards
should be established that would dlow owners of smdl power systems to safely and
economicaly connect their sysemsto the grid.

Protections Against Monopoly Power

S. 2098 does nothing to combat the monopoly power currently enjoyed by most of the nation’s
investor-owned utilities, even those located in Sates that have passed deregulation laws. Provisions
need to be added that: ensure al suppliers have open access to the transmission system; cregte non-
profit transmissions companies to own and operate the nation’ s three transmisson systems, enable
federd agenciesto create truly competitive eectricity markets, and protect consumers and businesses

from abuses by utility holding companies.

Open Access to the Transmission System

With regard to open access to the transmission system, S. 2098 would make open access more

difficult by codifying the loopholes within FERC Order 888.

The intent of Order 888 isto provide al transmisson users with open access to the transmission
system at rates comparable to the utility’s. However, loopholes in Order 888 dlow utilitiesto give
themsdlves preferentia transmission service by reserving more transmission cgpacity than they need, and
by engaging in other activities that are kesping competitors from using transmisson lines. In contradt,
competitors are having transmission service taken away from them, or are forced to pay more for
transmisson service recaived, or are unable to get any transmission accessin thefirst place. By
codifying the loopholes of Order 888, Section 101 would achieve the exact opposte of the intent of
Order 888.

Also, Section 101 would encourage utilities and state commissions to reclassify transmisson
lines as digribution lines (currently, severd tilities are attempting to reclassfy, or “refunctiondize’
tranamisson lines as didtribution lines). Thiswould dlow the utilities to continue controlling the lines—
they would not fall under the jurisdiction of regiond tranamisson organizations (RTOs) or even FERC.

With exclusive control of reclassfied transmisson lines, utilities could shdter vast amounts of ther retall
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market from new entrants. To the detriment of wholesae competition, section 101 would encourage
reclassfication.

Regional Transmission Organizations

With respect to the provisons dedling with Regiona Transmission Organizations, Public Citizen
believes S. 2098 completely misses the mark. The legidation would dlow utility holding companiesto
create RTOs while dso owning plants and dectricity marketing firms. Aslong as for-profit utilities own
transmission lines and power plants and power marketing firms, there will never be reasonably priced
transmission service, there will never be non-discriminatory open-access to the transmission system,
there will never be areduction of ineffective regulaion, and there will never be true competition in
wholesale or retal dectricity markets.

Consumers want to minimize their use of the tranamisson system and to pay asllittle as possble
for transmission services, whereas for-profit transmission owners want consumers to use the
transmission system as much as possible and to pay the highest possible prices for transmisson service.
S. 2098 would dlow investor-owned uitilities to continue engaging in what President Franklin D.
Roosevdt cdled “ private socidism,” where the public is forced to pay for profits on an essentid, naturd
monopoly service such as transmission. Profits on transmission sarvice are Smilar to atax levied on the

public by private interests, hence “private sociaism.”

Given that the Eastern, Western, and Texas I nterconnections are natural monopolies, Public
Citizen recommends that non-profit public transmisson companies should own and operate dl of the
transmission facilities of each Interconnection (one non-profit transmission company for each
I nterconnection). Having non-profit public transcos own and operate the nation’ s three transmission
systems would provide consumers with the most efficient, lowest-cogt transmission service, diminating

the “private sociaism” crested when for-profit companies own transmission facilities.

S. 2098 would encourage the formation of for-profit transcos masquerading as RTOs. FERC
would not be able to change anything in a utility’ sfiling to create an RTO—if it met the week standards
st forth in the legidation, FERC would have to accept it (nor can FERC change existing RTOs or
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I1SOs). This could lead to RTOs comprised of one utility, even though the god of an RTO isto bring as
much trangmission under one roof as physicdly possble. Unless RTOs are large enough, utilities would
dill be able to manipulate their transmission sysemsin ways that discriminate againgt new entrants
(pancaked rates, schedule imbalance pendlties, insufficient transmission capacity, just to name afew).

One of the standards that an RTO would have to meet is*independence.” However, the bill’s
definition of independence is meaningless; it would alow utilities or their affiliates to own the RTO and
power plants and power marketing firms. Unlessthe RTO is truly independent from anyone who
generates power or sdisit in wholesde or retaill markets, the RTO will be manipulated to favor the

owner’s afiliates over those of a comptitor.

The legidation is riddled with loopholes that would dlow RTOs to continue charging pancaked
rates for tranamisson sarvice. If some one were to tranamit power through an RTO, the legidation
would alow the RTO to charge different prices for usng various parts of the sysem, making it more
expendve for the owner of the power to bring it to market, thereby gtifling wholesale competition.

Other provisons would dlow utilitiesto receive “incentives’ for joining RTOs. Whenever
utilities use the word “incentives” they redly mean “show me the money”; they want more money to do
what they were supposed to do anyway. Even more ludicrousis the provision that would alow utilities
to receive “incentives’ even if they had dready joined an RTO. Utility proposas for “incentives,”
which would be collected from the pockets of ratepayers, are just further examples of the private

socidism of for-profit transmisson companies.

Another provison would alow large eectric cusomers to negotiate their own rates for
transmission service, throwing out nearly 100 years of precedent that al customers with Smilar needs
should pay the same price for aregulated service, such as tranamisson (that is, non-discriminatory

rates).



Expansion of Transmission Facilities

With regard to the expangion of intergtate transmisson facilities, S. 2098 would make it easier
to ste and build transmission lines by scomping on the rights of states and the rights of property owners
to protect public and private interests from the environmental and property damage caused by the

congtruction of new transmisson lines.

Provisonsin S. 2098 would confer the power of eminent domain to anyone who received
gpprova by the FERC to build anew transmission line, even if astate agency decided thet the
transmission line was not needed or was injurious to public or private interests. In other words, the bill
would greetly reduce the ability of citizens or state governments to protect themsalves or the public

interest from unneeded or inappropriate transmisson lines.

Contrary to current law, the FERC would not be able to require the construction or enlargement
of needed transmission facilities. Only the entities proposing to build new transmisson lines would
determine the scope and configuration of the new lines; the FERC could either accept or rgect the
request, but could not modify it in any way.

Mergers

Completely absent from S. 2098 are provisions needed to give FERC jurisdiction over mergers
involving holding companies or companies that only own power plants, requirements that mergers either
increase competition or at least do not lessen it; and that mergers provide provable net benefits to

consumers.

On areated issue, S. 2098 repeds the Public Utility Holding Company Act of 1935, even
though the logic of PUHCA is il valid today. PUHCA was sgned into law in response to the wave of
mergers and consolidations that gripped the industry during the Roaring Twenties. One of the goals of
PUHCA was to reorganize the ownership of utilitiesinto sysemsthat “are physicaly interconnected or
cgpable of physica interconnection and which under norma conditions may be economicaly operated

as asingleinterconnected and coordinated system....”
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Since the early part of the 20™ century, utility engineers and economists have known that utilities
could reduce the cost of producing power and increase the reliability of the system if they could share
power plants by interconnecting their systems and coordinating operation. However, the utility mergers
that occurred during the Roaring Twenties did not result in interconnected and coordinated systems.
The large holding companies of the day owned utilities scattered throughout the U.S. and the world,
meaking it mosily impossible for the economic interconnection of utilities. Since the holding companies
owned utilities that did not result in an interconnected and coordinated system, holding companies could

not ddliver to consumers the promise of lower ectricity rates.

Presdent Franklin D. Roosevelt’s administration was very concerned about the inefficiencies

that dominated the industry prior to the enactment of PUHCA.:

The growth of the holding-company systems has frequently been primarily directed by
promoters dreams of far-flung power and bankers schemes for security profits, and
has often been attained with the great waste and disregard of public benefit which might
be expected from such motives. Whole strings of companies with no particular relation
to, and often essentidly unconnected with, units in an exising sysem have been
absorbed from time to time.  The prices paid for additiona units not only have been
based upon inflated vaues but frequently have been run up out of reason by the rivary
of contending systems. Because this growth has been actuated primarily by a desire for
Sze and the power inherent in Size, the controlling groups have in many instances done
no more than pay lip service to the principle of building up a sysem as an integrated and
economic whole, which might bring actua benfits to its component parts from related
operations and unified management. Instead, they have too frequently given us massive,
overcapitaized organizetions of ever increesng complexity and steedily diminishing
coordination and efficiency (Report of the National Power Policy Committee, 74th
Congress, 1st Sesson, House Doc. No. 137, March 12, 1935).

The enforcement of PUHCA reorganized the indudtry into utility systems that were able to
provide benefits to consumers that can only be achieved by “interconnected and coordinated”
operation. Between 1938 and 1951, average monthly bills for ratepayers dropped 10 to 14 percent,
mostly due to the benefits of interconnected and coordinated operation.
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The logic of PUHCA and the words of the Roosevelt adminigiration are till rlevant today,
epecidly given the wave of dubious mergers sweeping the industry. If utilities cannot be connected to
each other into asingle “interconnected and coordinated system,” few savings will result to the

consumer.

For example, the proposed merger between American Electric Power Company (Columbus,
Ohio) and Central and South West Corporation (Dalas) will not be able to provide savings to
consumers because their two systems cannot be operated as an “ interconnected and coordinated
system,” especially since the proposed merger is between a utility in the Eastern Interconnection (AEP)
and a utility that is partly in the Texas Interconnection (CSW).

Similarly, the proposed merger between New Century Energies (Denver) and Northern States
Power Company (Minnegpolis) involves utilities in the Western Interconnection (NCE) and the Eagtern
Interconnection (NSP); it would be nearly impossible to connect these utilities into asingle
interconnected system.

Although the following utilities are al located in the Eastern Interconnection, the proposed
merger between Unicom (Chicago) and PECO (Philadelphia), the proposed merger between Carolina
Power & Light Company (Raleigh) and Florida Progress Corporation (St. Petersburg), and the
proposed merger between Energy East (Albany, New Y ork) and CMP Group (Augusta, Maine)
involves utilities that cannot be operated as an interconnected and coordinated system. Since these
mergers al appear to violate PUHCA (the logic of which is based on the physics and economics of
electric power systems), consumers are not likely to see lower eectricity pricesif these mergers are

approved.

In short, Public Citizen believes that PUHCA is il vaid today: If mergng utilities cannot be
connected into a“single interconnected and coordinated system,” few savings will result to the
consumer and, therefore, the merger should be prohibited. Repealing PUHCA would only lead to more
mergers that “too frequently [give] us massive, overcapitaized organizations of ever increasing

complexity and steadily diminishing coordination and efficiency.”
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Horizontal Market Power

S. 2098 contains no provision to dea with problems created when one owner owns (or
acquires) too many power plants, aso known as horizontal market power. Since utilities or their
affiliates continue to own mogt of the power plants serving acity or aregion (even in Sates with
deregulation), they can manipulate the price of dectricity to the detriment of consumers (who may have
to pay higher prices) and competitors (who may be unable to enter or survive in manipulated eectricity

markets).

Prohibition of Utility Holding Company Abuses

S. 2098 has no provison prohibiting holding companies from owning both regulated and non-
regulated companies. Aslong as regulated and non-regulated businesses are part of the same holding
company system, ratepayers of the regulated business will likely end up paying cross-subsidies (in the
form of higher rates) to the non-regulated affiliates. Competitors suffer because they have to compete
agang affiliates recaiving cross-subsidies. This could greetly harm independent providers of dectricity,
energy efficiency services, gppliance sale & repair, or mechanicd, dectrical, and plumbing services.

Cross-subsidies between regulated and non-regulated affiliates have plagued eectricity
consumers since the firgt utility holding companies were etablished in the 1890s. To end cross
subsidies once and for dl, President Franklin D. Roosevet wanted PUHCA to prohibit utility holding
companies from owning non-regulated subsdiaries, but his vison was defegted by the utility lobby prior
to PUHCA' s enactment. Public Citizen recommends that Congress follow Presdent Roosevet's
advice and make PUHCA stronger by prohibiting the ownership of non-regulated businesses by utilities
(and conversdly, prohibit the ownership of regulated companies by non-regulated companies).

Since S. 2098 would repea PUHCA, the bill would remove laws that prohibit the pyramiding
of utility holding companies. The abuses of consumers and shareholders a the hands of the pyramid
utility holding companies of the Roaring Twenties are vividly described by the Roosavet administration:
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By the pyramiding of holdings through numerous intermediate holding companies and by

the issue, a each leved of the Structure, of different classes of stock with unegua voting

rights, it has frequently been possble for rdaively smdl but powerful groups with a
disproportionatdy smdl investment of their own to control and to manage soldly in their

own interest tremendous capita investments of other people’'s money.

For dl this concentration o dangerous to his democracy, the American consumer pays
the bill. With a large and often unsound capitdization to support, many holding
companies have not been able to be satisfied with reasonable dividends on the securities
of their operating companies. They have compelled the consumer to bear the burden of
various fees, commissons, and other charges which they levy againg their subsdiaries
(Report of the National Power Policy Committee, 74th Congress, 1t Session,
House Doc. No. 137, March 12, 1935).

New loopholes added to PUHCA in 1992 dready dlow U.S. utility holding companiesto
purchase foreign utilities that have layers and layers of pyramided holdings. For example, Texas Utilities
Company, which has about 340 subsidiaries and affiliates worldwide, has acquired foreign companies
with layers and layers of holding companies and minority controlling interests. Below is a portion of
TU’ s holdings—indentation means that a company isa subsdiary:

Texas Utilities Conpany

TXU Uni ted Ki ngdom Hol di ngs Conpany
Lone Star Gas International, Inc.
TXU International Holdings Limted
TXU Europe Limted
TXU Finance (No. 2) Limted
TXU Acqui sitions Limted
The Energy Group Limted
TXU Europe Group plc

TXU Europe Power Limted
Angl i an Power Generators Limted

Asthe pyramid shows, 9 layers, each a holding company, separate Texas Utilities Company
from its Aglian Power subsdiary, a structure comparable to the pyramids of the giant utility holding
companies of the 1920s and 30s. Many other U.S utility holding companies have acquired foreign
corporations with comparable levels of pyramiding.

S. 2098 s reped of PUHCA would greetly accelerate the construction of pyramids so
detrimenta to consumer and shareholdersinterests alike.
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Worker Protections

Since 1990 nearly 150,000 utility workers have been laid-off as utilities prepared for
deregulation and the frenzy of mergers that have accompanied it. These lay-offs, dong with cut-backs
in worker training, have made it much harder for utilities to keep the lights on: fewer workers are
available to do needed maintenance or to restore service after blackouts. Cut-backs in training could
result in more workers killed or injured, especialy those who work directly on power lines or power
plants.

In order to improve the reliability and safety of the nation’s electric power industry, a provison
should be added to S. 2098 requiring power plant owners to ensure that workers have the necessary
skillsto safdy perform their jobs. A provison should require that al utilities and power providers
comply with standards that ensure workplace safety, adequate maintenance, and appropriate levels of
trained and qudified workersin dl agpects of the industry. A provision should require new owners of

power plants to rehire the current power plant workers at Smilar wage rates and benefits.

Conclusion

Given its many problems and shortcomings, Public Citizen urges you to oppose S. 2098 and to
support federd legidation that fixes the problems created by the poor laws passed by datesthat are
deregulaing their dectric utilities.

Thank you for your consideration of our comments.
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