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Culline ol 118 Position on a Draft Consohidated Text in the WPDR'

I'he following communication, dated 10 July 2006, from the delegation of the United States is
being circulated to the Members of the Working Party on Domestic Regulation.

M CIENERAL CONSIDERATIONS

1. In general, we are looking for the clearest, most precise language for any new binding
diseiplines. While we acknowledge the value of famihar text drawn from other trade agreements, we
do not feel that 1t is necessary or desirable 10 draw exclusively rom such sources. Tn many ways,
these proposed disciplines are guite different from other WTO agreements, and we should remain
open to language tailored to the specific context of services regulation and the nature of the specific
disciplines proposed.

3. PRINCIFLES AND UBIECTIVES
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However, we do nol s support language in this regard that could be construed to establish a greater or
lesser night to repulate for any Member or group of Members.

. ‘Eﬁ‘. 3. We do not support any type of operational necessity test or standard in any new disciplines

{./; for domestic regulation. ITowever, we share the concerns raised by many Members that the right 1o

regulate should mot be used inpractice to avond trade obligations. In that regard, we are open to

o Allseussiog: non=operational ~language: in the preamble. expreq:smg that- Members' objective in
. developing any new disciplines 1s to establish that 1 principle.

4, We support a clear statement that any new disciphines for domestic regulation are in addjtion
10, aid do not derogarte from existing obligations and exceptions in the GATS, including the Annex on
Movement of Natural Persons,

. SCOPE AND APPLICATION

Sl 0 We support application of new disciplines where Membhers have undertaken spucific

_E/ commitments in their schedules,

fa. We have consistently taken the position that domestic repulation in services is eximomely
complicated and that developing disciphines that applicd 1o all services sectors posed particular
problems, Our consistent position has been that horizontal application would depend on the nature of
the disciplines, and that strong disciplines m all areas would not be feasible on a honzontal basis,

' This commumication represents the LS position on the contours of a first draft consolidated Chair's
text for Article V14 discaplines. It s without prejudice to the US posinon on the final oucome of the
negotintions in the Working Party on Domestic Regulanon, and the US reserves the tight o revise its
position on any of these issues, or any other 155ues raised dunng the course of the negottations.
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¥ We do not support application of any new disciplines to visa issuance and related measures,
hy which Members regulate the movement of matural persons into, or their temporary stay in their
territories, . , i

o T . o . R S R € S CN—.
BR IEFINITTONS:
5 We have significant concerns about defining the clements of any new disciplines, and this is

an-area that we feel will require a great deal of work in future weeks. In particular, we have strong
comeerns about a single definition ol qualifications requirements for both natural persons (engaging in
the professions) and juridical persons, The nature of the definition in this arca will also allect the type
of discipline thal we can support

9. Wi are also concerned about clanty in the definitions of licensing requirements and
qualifications requirements. We are not convineed that the definitions proposed so far, which link the
twa, provide the necessary clanty to implement new diseiplines eftectively.

10 We are also concerned that terms are not defined so broadly as to create legal uncertainty
about coverage, With respect (o qualifications requirements, for example, we would not want any
confusion about application to academic or other qualifications that we fuel should clearly be
exeluded [rom any diseiplines. We have similar concerns about the definition of technical standards.

1, Wilh repard to licensing requirements, we do not want 1o sce a definition that would
coecampass forms of permission that might be termed "license,” but should clearly be excluded from
our work in the WPDR,  As an cxample, we would not want to see a definition thal could b
interpreted as covering certification or permits relating to the consiruction, operation or use of
[acililies, use of natural resources, or that serve to implement and enforce certain laws, e.g. food
safety inspections, vehicle safety and emissions inspection, environmental protection, ete.

} - ,

B Ll(.'l—.NSlNG AND QUALIFICATIONS REQUIRIMENTS 3

12 Cilven tlle 5[1’011“ preference of Members Tor imrmmm_l disciplines, we support a very cautious
approach in the area of requircments. This is an area that very quickly wuches on the content of
regulations and can impinge on Members' right to set appropriste slandsnds: o ensure thesquality of
services, public health and safety, environmental protection, prudential financial practices, and other
important policy objectives. Our abilily 1o support diseiplines in this area will depend g greatly on the
_nature of the proposed dlbb]ph'r!i:h 1iu_ clarity of their scope of apphcatmn and flexibility in 1hL level

of coy mpliance. R
| [ LICENSING ANy OUALIFICATIONS PROCEDURES
13, This is an arca where, in principle. we believe it is feasible o have more developed

diseiplines, since over time best practices have developed and adopied on a regional or international
hasis.

G. TECHNICAL STANDARDS

L4, We take a very cautious approach in this area. The concepl of technical standards is not well-
duveloped in the services sector. few countries have regulations in this area, and so far the proposed
definitions for technical standards src very vague. In this area we can support general provisions
related to transparency and public availability.
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b5 Transparency is the highest prionty for the US i these negotiations, and is the arca that we
AT S

feel is bis! suilad go horFonial applicauti
text on hurizomal transparency disciplines (JOB(06)/182).

6. We are looking for disciplines that adopt realistic and {lexible standards of compliance,
covering publication of regulations so that they are available 1o interested persons; operation of points
ol maquiry available to interested persons; provision,on a bt endeavour bagid, for prior publication of
new regulations and a reasonable opportunity for interested persons to comment, as well as th
expectation that substantive comiments received will be taken into consideration by the repulalor.

1. We belicve that tansparency 15 fundamental to good governance and cruating the
environment of cortainty and predictabibity that benefits domestic service suppliers.

L. DEVELOPMENT:

L5, We support a realistic and practical approach to recognizing the differenl levels ol
development amoeng Members, and one that 1s consistent with the mandate ol Article V94,

[, I this regand we think the provisions suggested in the drall rext Trom China and Palastan,
sutting, out phase-in periods for compliance with any new disciphines, s very interesting,

I Roiview MECHANISM:
20 We see the value in some sort of mechanism to review the implementation of any new
disciplines, and are open to discussing the possibility of some sort of new committee or other

mstitation,

2l We do not support the creation of a new negotiating mandate at this time,

r priorities in this amea’are sct et in the LIS ‘propesed |



