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Introduction

A legad ruling by a North American Free Trade Agreement (NAFTA) tribunal will be
released in February 2001. TheNAFTA ruling— requiring the U.S. to permit accessto
U.S. highways by Mexican trucks— may not only put American motorists and communities
at great risk, but could destroy NAFTA itself. Ironicdly, thisNAFTA ruling— which could
bringNAFTA’ sthreat to public health and safety directly into communities nationwide—
comes as President George W. Bush callsfor the expansion of NAFTA. Already hisplan
for the expansion of NAFTA to all the Americasfaces adecidedly negative U.S. public
opinion asaresult of NAFTA.

The NAFTA dispute Americafaces
about open-border trucking is
indicative of the split inthe U.S. over
corporate managed trade: ononeside
are corporate pressuresto use “trade”
deals to further a broad agenda of
deregulation regardless of the
environmental, hedth or safety
consequences; and on the other, the public pressures to demand that international
commercia agreements do not undermine important social and environmental goals.

“Just one unfortunate accident between an
overweight, unsafe Mexican truck and a
Texas school bus...could escalate into an
international incident.” — Former Texas

Attorney General Dan Morales, Los
Angeles Times, 3/18/96.

Imminently inearly February, 2001, afina rulingwill beissued inasimmering trade dispute
between the U.S. and Mexico that pits commercial trucking interests against the public
interest of safehighways. A preliminary rulinginthe casergected U.S. argumentsregarding
the lack of safety of Mexican trucks and ordered the U.S. to permit access by Mexican
trucksto U.S. highways.

The North American Free Trade Agreement went into effect in 1994 with provisions
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alowing Mexican trucksincreasing accessto U.S. highways. These NAFTA provisonsrequired the U.S. to open
accesstoal U.S.-Mexico border statesin 1995 and to permit Mexican trucksto travel throughout theentire U.S.
asof January 1, 2000. Until these provisions are implemented, because of a pre-existing U.S.-Mexico agreement,
Mexican trucksmay operatein aborder commercia zoneranging from 3 to 20 milesinto the U.S. to drop off loads
destined for U.S. interior states. There are no interior checkpoints to enforce the border zone, however, and
Mexican trucks have been pulled over many timesin the border states and beyond.

Other provisions of NAFTA require the U.S., Mexico and | , , )
Canada to negotiate unified standards for truck safety and We _are seeing  some fnghtenlng
commercia driver licensing. Proponents of open border VIO|atIO:jl§ : ] t? Irk bra(l;es_l rtf;}at harent
trucking argued that this would allow Mexico to develop Leosttwgrklirr]]g’orr?ni:s?r?g et{rjul'ltirclaglly tsl th itczr;
domestic standards A |east as protective as thqse IntheU.S- 1 gt Lawrence Weintrob, Department
Yetthestgndardlzatlon processwas not linked in NAFTA to of Transportation Assistant Inspector
the opening of the border and has not thus far led to the | saneral on condition of Mexican trucks,
establishment of cross-border, uniform safety standards. In USA Today 1/11/99.

defending the administration’s decision to keep the border
closed, the U.S. Department of Transportation (DOT) has

repeatedly documented the significant safety risks Mexican trucks would pose to U.S. highways.

Moreover, the sandardsthat do exist for commercid trucksinthe U.S. arehardly amode for safety. Somecritical
standards, such asredtrictions on the number of hoursthat truckersmay drive, date from the 1930s. A consensus
has been growing on Capitol Hill that thisand other safety measures need to be updated soon in order to protect
the public highway. If U.S. standards are upgraded the U.S. and Mexico would have to go back to the drawing
table on many issues, so that Mexican trucks and driving rules would not lag behind the new U.S. standards.

Because of all these concerns, whilein office President Clinton maintained the limited access to the border
commercia zonesand did not alow any greater accessto thefour U.S. states bordering Mexico or therest of the
u.s.

In 1998, Mexico challenged Clinton’s refusal to open the border before a NAFTA enforcement tribunal,
demandingthat the U.S. abide by itsNAFTA commitmentsand openitshighways.” On November 29, 2000, the
NAFTA tribunal released its preliminary ruling on the case supporting Mexico’ sclaim: the U.S. must openits
highways to Mexican trucks or pay an as-yet-unnamed penalty to Mexico for refusing to comply with the NAFTA

* Mexico's initial complaint was that the U.S. did not open the U.S. border states in December 1995 as agreed under
NAFTA. However, the NAFTA tribunal did not issue a preliminary ruling until after the NAFTA transportation schedule
also required the U.S. to open up the entire country to Mexican truck traffic. Public Citizen has been unable to determine
whether during the course of the dispute Mexico amended its complaint to include the U.S. refusal to open its highways
countrywide or not, despite repeated inquiries to the United States Trade Representative, the Mexican Embassy, the
American Trucking Association, as well as consumer, highway safety and labor organizations concerned with the case.
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ruling. A find ruling is due to be made by February 5, 2001 and must be released to the public 15 dayslater.™

Thepreliminary rulinginthe NAFTA truck case contained thelega sophistry whichisbecoming increasingly
common in trade tribunal rulings as public oversight of this realm has increased. The

pand ultimately ordered the U.S. to openitsborder, but did so using crafty language: the panel ruled that the U.S.
can maintain its own truck safety standards aslong as it also complies with NAFTA’s provisions.

Infact, there was never any question whether the U.S. could keep its domestic truck safety rules on the books.
The issue was whether those safety standards could be enforced in the context of Mexican trucks.

Owners of commercial fleets who wish to operatein the U.S. must apply for operating permits from the U.S.
Department of Transportation. According to the NAFTA panel, the U.S. may require that Mexican trucking
companieswhich apply to be ableto crossthe border will meet all U.S. safety and labor standards. Whilethis
sounds good in theory, in practice given the state of M exican inspection and enforcement, the only way to monitor
whether acompany isupholding itsobligationsisto check every truck which crossesthe border and maintain good
records on the companiesand trucksthat fail inspection there or elsewhereinthe U.S. Although our government
has been working with Mexico to develop acommon database to do just that snce NAFTA was implemented,
no system is currently in place, and we are years away from a workable monitoring process.

Additionally, although the imminent NAFTA border opening deadline creates pressure on Mexico to developa
meaningful motor vehicle safety standard and oversight system little progresshas occurred. Although some new
Mexican laws are on the books, complianceisvoluntary for thefirst year, and thereislittle evidence on the level
of the Mexican government’ s commitment to enforce the new rules.

What the preliminary panel ruling actually required wasthat the U.S. must comply with NAFTA and openits
borders— regardlessof our state of readinessto enforce critical American health and safety standards. If theU.S.
also seeksto try to enforce U.S. safety requirements, it must do so on atruck-by-truck basis. The U.S. inspects
approximately 40 percent of domestic truckswith ingpectionsbeing merely one el ement of itsmultifaceted truck
safety regulatory system.! And the safety standardsin Mexico will not do much to assure American safety once
thetrucks crossthe border. Asdescribed inthisreport, Mexico has only afledgling truck safety system. Our
experience thus far has demonstrated the risks. While fewer than 1 percent of Mexican trucks now entering the
U.S. areinspected, fully 35 percent of those trucks are forced out of service due to serious safety failures.

To attempt to fully enforce U.S. truck safety standardsin the context of Mexican truckswould requirethat every
singleMexicantruck beingpected on theborder. When President Bush wasgovernor of Texas, hesigned aletter

** The final ruling was supposed to be released December 29, 2000 and released to the public by January 14, 2001,
according to NAFTA’s pre-set tribunal timelines (final decision is supposed to be provided 30 days after the preliminary
ruling and released to the public 15 days later). The delay of the ruling at least until February 5, 2001 may suggest that
the NAFTA tribunal sought to allow atransition in the U.S. government to be completed so that President Bush, whose
election had only been certified days before the preliminary ruling, would be the decision maker.
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to the Clinton Administration criticizing the refusal to open the border.2 The new administration may arguethat the
U.S. can ensure safety by inspecting each Mexicantruck. But the government and the U.S. trucking industry
(which seeks to hire cheap Mexican drivers) know thisisimpossible.

Currently, 2 million trucks are inspected in the U.S. annually. Thisincludesthe 1 percent of 4 million (or
gpproximatey 35,000) Mexican trucks now crossing thet are checked. DOT estimatesthat an additiona 3 million
Mexican truckswould crossyearly if the border were open. Thus, to inspect al entering Mexicantrucks, U.S.
inspections per year must risefrom 2 millionto 9 milliontrucks. Currently, thereare about 101 state commercia
truck inspectors and 60 federal inspectorsat the border who are ableto cover 1 percent of the current 4 million
Mexicantrucks.” Thus, to cover every Mexican truck if the border were opened with even acursory inspection
would require 32,000 ingpectors. It isunlikely that the administration will guarantee this enormous resource
alocation or the necessary funding for the construction of the huge new inspection facilities that would be needed
to avoid week-long border backups.

Y et, evenif the U.S. had the additional resourcesto try to enforce
U.S. safety standards on a truck-by-truck basis, the preliminary | “We now have evidence that two-thirds
NAFTA truck ruling also included acryptic referencetoaNAFTA | Of the trucks that come across the
provision that could require the U.S. to treat U.S. and Mexican | Porder are not safe; they don’t meet
trucks identically for inspection purposes. In typical trade | OUrStandards.And lintend to see the
doublespesk, thepreliminary ruling containslanguage suggesting that rules are followed before | follow the
the U.S. could treat Mexican trucks differently for inspection
purposes. However, at the sametime, the ruling requiresthat the
U.S. comply with NAFTA’ s Technical Barriersto Trade Chapter,
which explicitly forbids domestic and foreign playersfrom being
treated differently.

rules on this.” — President Clinton on
delaying the NAFTA truck provisions,
10/99.

Amidthe presidential eection chaos, the crucid story of the NAFTA truck ruling received little media coverage
outsidethe“tradepress.” Y et, the upcoming decision has enormous policy and political implications. President
Bush has two basic options:

torgect the NAFTA tribunad’ sordersto open the border and compensate Mexico for kegping the border
closed until Mexican trucks can meet U.S. safety requirements; or

to dlow Mexican trucksto enter the U.S. and risk that inevitable future crasheswill lead to additiond loss
of life and to a massive public backlash against NAFTA.

The high priceto be paid under either response scenario — either financidly, to maintain safety, or personaly and

***Through interviews with state regulators, Public Citizen discerned that the state of Texas provides 45
commercial truck inspectors at the border, Arizona has 31 and California provides 25. Public Citizen was not able to
find out the current number of state inspectorsin New Mexico, but there were none in 1998, according to a
Department of Transportation Office of Inspector General Audit Report.
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politicaly, with increasing fatalitiesand injuriesif the border is opened to unsafe trucks— demonstrates that
NAFTA isaseverely flawed agreement.

President Clinton noted three major problems that were unsolved when he kept the border closed in 1995:
major differences between U.S. and Mexican safety regulations;
major differences in the application and enforcement of the safeguards; and
the inability of states and federal regulators to effectively enforce U.S. standards on Mexican trucks.?

Those concernsare dtill vaid— permitting greater accessfor Mexican truckswill endanger U.S. motorists, which
iswhy U.S. consumer and highway safety groups urge President Bush to keep the border closed until the safety
issues are addressed and to compensate Mexico as NAFTA’ srulesrequire.

President Bush' sresponseto thiscrisiswill significantly impact American public opinion regarding trade and
President Bush' spublicimage. Many peopleinthe corporate business|obby that financed Bush’ scampaign and
inauguration are eager for him to open the border and alow underpaid Mexican drivers to transport the
corporations cheagp-labor M exican-made goodsto the U.S. for sale (long haul driversin Mexico earn about 6¢
amile compared to about 28¢ amilefor U.S. drivers).* Most other Americans— especialy in the border states
of Texas, California, Arizonaand New Mexico — are legitimately concerned that aflood of unsafe, basically
unregulated freight trucks from Mexico would pose asgnificant threet to the qudity of life and to highway safety.
The safety threat is so significant that a California trucking industry association opposes opening the border,
foreseeing a backlash against all trucking when the inevitable accident occurs.

The current NAFTA truck crigsisone of the most drameatic examplesof how “trade agreements’ suchasNAFTA
reach far beyond appropriate commercia issuesand can threaten vital domestic health and safety standards, even
when these standards are applied equally to domestic and foreign commerce. If U.S. federa highway safety
officidsconcludethat Mexicantrucksdo not meet U.S. safety standards, why should that well-substantiated safety
policy be challengeable before aNAFTA dispute resolution tribunal as atrade barrier?

Indeed, raising Mexican truck safety standardswould have an enormous benefit for the safety of Mexican motorists
and communities. Currently, Mexico has ahighway fatality rate more than threetimesthat of the U.S. or Canada.
With the opening of the border according to an arbitrary timeline that is set and enforced under the NAFTA
agreement without any connection to compelling safety considerations, safety advancesin Mexico and theU.S. will
lose critical leverage for improving standards.

In short, the panel’ s decision will force the opening of the border to occur far too soon. The border should remain
closed until there is a consensus that meaningful safety standards and oversight are in place.

The continuing trend isthat “trade” agreementswill undermine safety, health and other domestic social policies.
Thisongoing diminishment of our hard-won health and safety safeguardsfuel sthe backlash against NAFTA and
the World Trade Organization (WTO).



Background

Among its 900 pages of rulesand regulations, NAFTA includes provisionsrequiring standardization of NAFTA
countries’ truck length, weight, safety and drivers -licensing standards.®> NAFTA also required that by 1995,
Mexican trucks be permitted to drive throughout U.S.-Mexico border states and that by January 1, 2000, trucks
fromany NAFTA country could driveanywhereinal NAFTA countries® Absent thessNAFTA border openings,
Mexican trucks are permitted to travel in aborder commercia zone up to 20 milesinto the U.S. to unload and pick
up freight to take back to Mexico.’

However, the two sets of truck-related NAFTA commitments were not linked. Thus, even though U.S. and
Mexican standards were not harmonized, the U.S. still faces NAFTA ruleswhich required it to allow accessto
U.S. highwaysby Mexicantrucks. Y et, beforetheinitid 1995 NAFTA-required opening of U.S. highwaysin the
border states, the General Accounting Office found the same serious truck safety problemsthat wereinitially
reported by border safety ingpectors:. of the few Mexican trucksthat overwhelmed U.S. highway inspectorswere
ableto examine, morethan half had to betaken off the highway for serious safety violations.® Indeed, fewer than
1% of Mexican trucks that cross the border are inspected by U.S. safety inspectors.®

Given the data on serious safety problems, the U.S. announced that theinitial 1995 border-state opening had to
be delayed until Mexican truck safety wasimproved. Mid-1998, Mexico filed aformal challenge of that U.S.
policy before aNAFTA dispute resolution tribunal.’® At the end of 1998, the U.S. DOT again reviewed the
Mexican truck border inspection datato determine whether to recommend a border opening and concluded that
the same seriousfailingsexisted.™ DOT thus maintained the status quo of only permitting the Mexican trucksin
the limited commercid zone. It will befar from adequate to merdly bulk up federa and state ingpection resources
at afew border checkpoints, because the most dangerous parts of the trucking fleet will inevitably bedrawn to
cross the border at the weakest inspection areas, where oversight is the most tenuous.

Thesafety problemsof theMexican trucking industry arelegion.
The Mexican government provides little to no regulatory
oversght toitstrucking industry. Moreover, asdocumentedin
a 1996 Los Angeles Times exposé, Mexican drivers work
under notorioudly poor conditionswhere extremely long hours
and driver fatigue are often the requirements for keeping ajob.
Long-haul truck driversin Mexico who bring freight to the
shippingtermindsat the U.S. border cdl their runs*“working on
theblade of theknife” because of the dangersof Mexican highways. This, inturn, contributesto excesspreventable
highway deathsin Mexico.*?

Although Mexico does not keep track of
highway fatalities by type of vehicle,
Mexico has an overall highway fatality
rate more than three times that of the
U.S. or Canada.

NAFTA has concentrated these underpaid, overworked drivers in the border areas. There, the lucrative
temptations of transporting narcotics, undocumented migrants, and contraband, like weapons and stolen cars,
contributeto aborder areathat ismorelike the Wild West than the modern West. Indeed, Mexican trucksare
posing an increasing threat to motoristsin Texas border counties. The percentage of Texas border county truck
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fatalities and incapacitating injuries from trucks registered in Mexico nearly doubled between 1997 and 1998.

When NAFTA passed seven years ago, Mexico promised to improveits nationa truck safety standards to meet
U.S. safety requirements covering inspection and enforcement. However, Mexican law doesnot require many
fundamentals of highway safety policy that are elements of the U.S. motor carrier oversight program. For
example:®

There are no hours-of-service restrictions for drivers;

Although anew policy require use of logbookswill soon berequiredin Mexico, U.S. inspectorshaveyet
to see even onein use at the border;

Roadsideingpections are now voluntary and will be* phasad-in” over the next two years, aswill be vehicle
out-of service standards, however, it isunclear if these programs are funded;

Driver’slicensing requirements are brand-new and permit commercial drivers under the age of 21;
There is no safety rating system;

Truck weight limitations are significantly higher; and

Hazardous materials rules are significantly more lax.

Itisthis comprehensive safety regulatory systemin theU.S. which providesthe measure of safety for American
motorigts. Trucking firmsarerequired by law to implement and enforce safety programs established under federd
guidelinesfor their driversand vehiclesto hel p ensure safety. Roadside and spot inspectionsprovidean added level
of safety both by deterring trucking companies from shirking the rules and by actudly pulling the most dangerous
trucks off the highway.

Without such asystemin place, evidence to date that Mexican trucks are significantly lesssafe than U.S. trucks
and thus pose greater risksto motoristsisnot surprising. The
latest analysisof sefety datafrom September 2000 showsthat “There must be no trading of human lives
supstantially moreMexicantrucking firmsposesignificant threets for dollars in the zeal to facilitate truck
todriversthan U.S. firms. Additiondly, morethanfiveyearsof | ~ommerce.” — Robert Dibble, Senior VP
border and highway inspectionshaveshownthat Mexicantrucks | for  government  relations  National
have had to be pulled off the highway for serious safety | Association for Independent Insurers,
violationsat dlarmingly high ratesand much higherthanU.S. | National Underwriter, 1/18/99.

truck rates.

Lastly, evenwithout the additiond traffic, aborder-opening would causeacritica shortageof U.S. safety ingpectors
to perform the rapidly growing task of monitoring Mexican trucks for safety concerns at the U.S. border.
Currently, morethan 99% of Mexican trucks crossthe border without ingpections because of short staffing, despite
the acknowledged problems with safety on Mexican trucks.** The mgjority of these inspections are of the most
cursory type allowed, the so-called “walk arounds.” In addition to missing important safety problems, such
ingpectionsarea so missing shipmentsof narcoti csand stolen goods, such asautomobiles and wegpons, crossing
theborder. Meanwhile, the deluge of trucks acrossthe Mexican border has been growing rapidly — now over
4 million ayear — even without the opening of U.S. highway border beyond commercid zones, and it ispredicted



to skyrocket — perhaps by 3 million annually — if more access is permitted.

Already, theincreasein Mexican truckswithin the limited border zone has had an adverse affect on safety inthe
U.S. The Texasborder counties, within the commercial border zone, have seen adramatic increasein highway
fataitiesand seriousinjuriesfrom truckswith Mexican registrations. In onedramatic casein Cdifornia, aMexican
truck wasinvolvedinal0-car pileup that killed four Californiamotoristsnorth of San Diego— well north of the
commercia zone. Thesefata accidentsare boundtoincreaseif the border isopened and the number of trucks
increases rapidly without Mexican safety systems in effect, given that U.S. inspectors are already overwhelmed.

Highway safety groupsfdt it wasimperativefor the NAFTA tribund hearing Mexico’ struck chalengeto consider
thesedangerousredlities. Thus, whilethe NAFTA tribunal was hearing the case, American safety expertsasked
to present evidence to the tribunal on the negative health and safety impacts of allowing unlimited access for
Mexicantrucksonto U.S. highways. Inan ominous premonition of theNAFTA tribunal’ sdecision, thetribuna
refused to take any oral or written testimony from highway safety experts regarding Mexican truck standards or
truck safety compliance.

On November 29, 2000, the preliminary report of the NAFTA truck panel wasreleased. The pand ruled that the
U.S. had violated NAFTA by prohibiting unsafe Mexican trucksfrom roaming freely (either withinthe U.S. border
states or throughout the country, depending on whether Mexico amended itscomplaint). Under NAFTA dispute
settlement rules, if the U.S. does not agree to open the border to Mexican trucks, it can offer to compensate
Mexicowith new trade benefits or cash payments. However, if Mexico refusesto negotiateterms of compensation,
NAFTA permits Mexico to take compensation in the form of levying trade sanctions against the U.S.

Asnoted above, the clever drafting of the panel opinion may forcethe U.S. into the position of choosing from only
one of the abovethree options. However, assuming for the sake of argument that another option exits, it would
be to open the border and then attempt to try to enforce U.S. safety standards truck-by-truck. Y et, even with
granting additiona truck access, the dready swelling flood of trucksfrom Mexico since NAFTA’ sinception is
putting a strain on federal and state truck safety inspectors.

Currently, there are about 2 million roadside ingpections of large
trucksthroughout theU.S. Thisnumber includes Mexican truck
border crossings. The U.S. Department of Transportation’s
total budget for the Federa Motor Carrier Safety
Adminigtration, whichisthefedera agency responsiblefor such
inspections, for fiscal year 2001 is$269 million.™> 1n 1999, the
most recent year for which datais available, 4.1 million trucks
crossed the Mexican border into the U.S,, accordingtothe U.S.
Customs Service.’® Giventheincreasein Mexicantruck traffic
since NAFTA (about 2.5 million crossed in 1993), border inspectorsare only ableto inspect fewer than 1% of
the Mexican trucks.™ With the borderswide open to Mexican truck traffic, Department of Transportation officias
estimated at an October 1999 field hearing in Los Angeles that as many 7 million trucks could crossthe U.S.

“You learn quickly, or you die young.” —
34-year veteran truck driver Vicente
Sanchez on the highway safety dangers
facing Mexican truck drivers, Los
Angeles Times, 3/18/96.




border annualy.®® For U.S. truck safety inspectors to ensure that each of these Mexican trucks was inspected at
the border, U.S. truck inspections would have to jump from 2 million annually to 9 million. More than 5,000
Americansdieeachyear inlargetruck crashes, dmost entirely involving U.S. truckswhich arelighter and relatively
safer than Mexican trucks. Allowing adeluge of heavier, relatively less safe large trucks onto U.S. highwaysis
likely to increase highway deaths attributable to large trucks.



I. Absence of Mexican Truck Safety Rules or Enforcement

Largetruck crashesaready pose aconsiderable danger to U.S. motorists. In 1999, there were 5,362 fatalities
inthe U.S. caused by large truck crashes — up 20 percent from alow of 4,462 in 1992.%° Thisincluded 433
deathsin Texas, 363 in Cdifornia, 108 in Arizona, and 66 in New Mexicoin 1999. In comparison, inthe same
year therewere 691 fatditiesin dl aviation accidents— asum which totalsjust 13 percent of the number of people
killed in large truck accidents.®

Thesefatdities occur eventhough the U.S. regulatory system provides some safeguards against the most dangerous
trucks— limiting hoursof service, implementing and enforcing vehiclesafety sandards, limiting total vehicleweights,
requiring licensing and training for drivers, and operating aregulatory system to remove the most dangerous vehicles
and ensure safety systemsarein effect in U.S. trucking firms. But even the U.S. truck safety regulatory program
hasbeen harshly criticized and isunder pressureto be upgraded. For just oneexample, the current pressurefrom
non-union U.S. carriersto have driverswork outside of the hours of servicerulesisrecognized asasignificant
threat to U.S. motorists.

Although Mexico does not keep track of highway fatalitiesby type of vehicle, Mexico has an overal highway
fatality rate more than three timesthat of the U.S. or Canada. Mexico has adegth rate of 7.5 fatalities for every
10,000 vehicles on the road compared with 2 per 10,000 vehicles for the U.S. and Canadain 1996, the most
recent year comparable data are available.

Allowing Mexicantrucksonto U.S. highwayswill exacerbatethe current problem significantly. TheMexicantruck
safety standardsthat exist are significantly lessstringent than U.S. standards. Littletraining hashistorically been
required of driversand Mexican’ slicensing requirements are morelax. Below isachart comparing U.S. and
Mexican safety requirements:

Safety Consideration In U.S. In Mexico
Hours-of Service Limits for Yes. 10 hrs consecutive driving, No
drivers up to 15 consecutive hours on

duty, 8 hours consecutive rest,
maximum of 70 hours driving in
an 8-day period
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Driver's Licensure?

Time period:

Age of driver:

Skills test:*

Medical card:

Automatic disqualification for
certain medical conditions:
National monitoring

system:

Drug testing req’d for domestic
and international drivers:

2 to 6 years

21 years old min. for interstate
Yes— for all drivers

Yes— federal requirement

Yes

Yes to detect violations
Testing and documentation
required

10 years

18 years old

New skills test for new drivers

No— medical qualification on license

No

Information system still in infancy
DOT personnel indicate that some drivers
are found w/o documentation.

Safety Consideration

In U.S.

In Mexico

Logbooks Yes, standardized logbooks with | While a new law is on the books, to date
date graphs are required and part | no Mexican-style logbooks have been
of inspection criteria seen by U.S. inspectors at the border;
new rules do not standardize logbooks in
U.S. format
Weight Limits 80,000 is the federal Gross As high as 135,560
(in pounds) Vehicle Weight limit™
Single Axle 20,000 14,300
Tandem Axle 34,000 42,990
Tridem Axle 34,000 49,604
Five Axle 80,000 97,000
Six Axle 80,000 106,900
Turnpike Double 80,000 135, 560
Roadside Inspections Yes Not currently. New rule is to be phased in
over two years, but the program is
currently voluntary.
Out-of-Service Rules for Safety | Yes Vehicle out of service rules will be phased

Deficiencies

in over two years, and are currently
voluntary.

Hazardous Materials
Regulations

A strict standards, training,
licensure and inspection regime

Much laxer program with far fewer
identified chemicals and substances, and
fewer licensure requirements

" About half the states have grandfathered-in higher limits on the interstates and limits on state

highways vary considerably.

11




Vehicle Safety Standards Comprehensive standards for Newly-enacted standards for vehicle
components such as antilock inspections are voluntary for the first year
brakes, underride guards, night and far from comprehensive

visibility of vehicle

Safety Rating System Yes No

Anecdota evidencefrom news stories suggeststhat thelong hours Mexican driversare required to spend behind
thewhed inorder to keep their jobssignificantly contributeto Mexico' shighway fatdities. Long-haul truck drivers
in Mexico who bring freight to the shipping terminasat theU.S. border cal their runs*working on the blade of the
knife” because of the dangers of long hoursin unsafetrucks.?* On an average 14 hour run from central Mexicoto
the border a driver might pass hundreds or thousands of white crosses at the side of the road signifying fatal
crashes.®

Although the Mexican government committed to increaseitstruck safety standardsand oversight intimefor the
NAFTA border openings, in practice few gainshave been made. After NAFTA went into effect in 1994, thethree
NAFTA countriesestablished aL and Transportation Standards Subcommittee (LTSS) to addressthe differences
inthe countries' regulatory standards. However, to date this committee has accomplished little and certainly has
not accomplished aleveling-up of Mexican highway safety standards.

Thelatest LTSSdraft report trumpetsthe committee’ ssuccess at establishing new technica subgroupsand creating
side-by-side charts of rules and standards between the NAFTA countries. The committee report notesthat it
“continues to work beyond the timeframes established” by NAFTA to address“reaching compatibility in some
areas,” which hasbeen a“difficult task.”?® Until the standards and enforcement in Mexico are as protective as
thoseinthe U.S,, it will remain achallenge for border authoritiesto be sure that Mexican trucks arein compliance
with U.S. safety standards.

Mexico currently does not have a mandatory inspection system for large trucks, nor does
Mexican law provide authority to pull dangerous trucks off the highway. Mexico published new
rulesin July 2000 on truck inspection procedures and criteriato place trucks out-of-service.?” However, these
rulesareonly voluntary for thefirst year. Thenthey areto be“phasedin” over two yearsaccording, to U.S. DOT
officiads.® However, Mexico does not have a safety audit systemin place or compliance review programs.® In
addition, there is no evidence of the level of funding or enforcement resources for even the newly-required
measures.®

Mexico has failed to establish a border truck safety inspection program. In 1995, Mexico Stated
tothe U.S. itsintention to art inspecting itstrucks at the border and issuing inspection decalsas part of Mexican
preparation for NAFTA open-border trucking. However, it has not done so to date.®* With the pledgeto initiate
atruck inspection system, 285 Mexican personnel trained to be border truck inspectorssince 1993. However,
many of the officials and trained workers have left the program and there has been little enforcement activity to
date.*
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While U.S. roadside inspections are an effective tool that increases motor vehicle safety,
Mexico’s lack of roadside inspections is a serious deficiency in its regulatory apparatus.
A 1998 study by the U.S. Department of Transportation’s Motor Carrier Safety Analysis, Facts& Evauation
department (in the Office of Motor Carriers) found that highway inspections successfully avoided 347 truck
crashes. Thereport found that by both removing dangerous trucks from the highway and by providing deterrence
to safety violations, truck ingpection saved $47 million dollarsin
crash-related costs, about $135,000 per crash. The study also
found that acarrier’s out-of -service rete declined asthenumber | «Let's keep those Mexican trucks down
of inspectionsincreased.® Thesefindingsindicatethat therisks | south until we're sure they won't pose a
to people and communitiesin Mexico and the U.S. posed by | major safety threat. | don’t want to become
Mexican trucks could be mitigated by an effective, | roadkill in the name of free trade.” — Fort
comprehensive inspection program by Mexican authorities. | Worth Star Telegram editorial writer Jack
Absent these programsin Mexico, driversand communitiesare | Smith in 11/2/99 column, who was hit by a
left without any protection. IntheU.S,, giventhestructurd and | Mexican truck.

budgetary imposs bility of ingpecting every Mexican truck if the
border were to be opened, the number of people newly
exposed to additional harm could be huge.

Mexican trucks are heavier than is permitted under American standards and thus pose
greater safety dangers. According to the most recent Nationa Truck Crash Profile, 83 percent of thefatal
truck crashesinthe U.S. involved truckswith gross vehicleweight over 26,000 poundsin 1998.* The grossweight
limit for U.S. trucksis 80,000 pounds on federd highways, dthough many states have grandfathered-in exceptions.
Mexicantruck limitsare substantially higher. Themost common Mexican truck, the six-axle semi-trailer, which
comprises 37 percent of the Mexican carrier fleet, ispermitted agrossweight of 106,900 pounds. The second
most common Mexican truck, the five axle semi-trailer which makes up 35 percent of the Mexican carrier flegt,
has agross weight limit of 97,000 pounds — 33 percent and 21 percent higher than the American standard
respectively.®

Mexican trucks also damage U.S. highways and bridges even more severely than U.S. trucks because of their
heavier weights on both single and tandem axles. 1n addition, most Mexican trucks are designed with “walking
beam suspensions’ — heavier duty suspensionsfor driving on thedirt roadsthat are still in widespread usein
Mexico. Thistype of vehicle suspension transmitsweight to the road in amuch more damaging way. Damageto
U.S. highwaysisboth afinanciad and safety concern. Thereisadready ahuge backlog inthe U.S. of highwaysand
bridgesin need of repair that is disproportionately subsidized by the gas taxes paid by passenger car drivers,
because commercid carriersunderpay their share. The damagewould aso create safety hazards and dangerswhen
repairs are made.

The Mexican hazardous materials control system is much more lax than the U.S. and
presents a continuing danger to the public. Although Mexico has regulations on the transportation of
hazardous materials, many substances which must be identified in the U.S. need not be marked with an officia
placard in Mexico. Unmarked materiadswould endanger highway safety personnel such asfirefightersand police
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officers, who would be unaware of the nature of the hazardous substance and itsproper treatment. Because some
hazardous materia sare excluded from Mexico’ sregulations, Mexican driversare not given the specia licensing
training and certification which isrequired to transport those substancesinthe U.S.* According to arecent study
by the Teamgters, “[a]smany as 25 percent of trucks coming to the U.S. from Mexico contain toxic or hazardous
materias. .. and only 1 out of 14 of thosetrucksis properly marked to show the dangerous chemicalsthat are
inside.”*’

Mexico has no limitation on hours-of-service for drivers, meaning exhausted drivers put
themselves and others at risk. Currently, Mexico does not set any limitsto thelength of time driverscan
spend behind the wheedl. U.S. setslimits, known as* hours-of-service,” which are monitored by adriver’slog
books. Mexico has recently published regulations requiring drivers to maintain logbooks, but U.S. border
inspectors have yet to see asingle logbook.*® Fatigue-related factors are one of the most significant causes of
fatditiesfor U.S. largetruck crashes. The Nationd Trangportation Safety Board found driver fatigueto beafactor
in 30 percent of truck crashes.®* Truck companiesin Mexico
require unusudly long hoursfor their driversto maintaintheir jobs,
leading to an increase in truck crashes dueto fatigue. Eventhe
best firms require as much as 16 hours aday behind the whedl and
serious crashes on Mexican highways are common.®’ Allowing
truck drivers without hours-of-service limitations onto U.S.
highwaysislikely to increase the number and percentage of fata
crashes.

“The evidence is that Mexican trucks
aren’t as safe as they should be.” —
Former Chairman of House
Transportation Committee, Rep. Bud
Schuster, USA Today, 10/20/99.

Working conditions for Mexican truck drivers are poor. Mexican driversare notorioudy overworked
by U.S. sandards. It isnot unusua for driversto work seven days aweek, making runs of about 1,400 milesfrom
Mexico City tothe U.S. border with only afew hours of deep beforethe next haul. Some driversreport being
required to drive 36 hours straight with only asix hour break before returning to theroad. Driversare paid poorly
for thishard work, aslittle as $400 amonth.* Therisksare high, Mexican truck drivers haveamost all been
involved in fatality-causing accidents, according to anecdota reports (Mexico does not keep highway fatadity data
by type of vehicle).?

U.S. owners of Mexican carriers use NAFTA to skirt U.S. safety and labor standards. 101998,
150 Mexico-based motor carrierswith DOT identification numberslisted U.S. citizens as the mgority owners.
Two-thousand, two-hundred Mexican motor carriers were registered as having Mexican addressesin DOT’ s
operating database, but U.S. addressesin theidentification number database.® Increasingly, Americanfirmsare
buying up Mexican trucking companies, gaining accessto lower wage drivers, lower regulatory safety regulations
and lower worker safety requirements. These owners can use these chegper trucks and driversto compete against
the safer trucksand higher wagedriversinthe U.S. Opening the border without either ensuring aworking Mexican
regulatory processfor truck safety or having theresourcestoinspect every truck createsaperverseincentiveto
gain financially by racing to the bottom in safety.

Il. Recent Evidence Shows Mexican Motor Carriers are Substantially Less
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Safe than Carriers in the U.S.

In 1999, devel opment of the Federal Motor Carrier Safety Adminigtration asan independent truck and bus safety
enforcement and monitoring executive agency withintheU.S. Department of Transportation signified anincreasing
amount of U.S. public awareness to truck safety issues.

Data collected and analyzed by the new agency under its” Safety Status’ program on the rel ative safety of motor
carriers (trucking and bus companies) providesincreasingly detailed information about the safety and regulatory
compliance of each trucking company and the trucks and busesthat are operated by these carriers. The program
isanew statistical safety database that provides amore comprehensive eval uation of the actua performanceand
safety of trucking firmsfromtheU.S., Canadaand Mexico than ever beforeavailable.™ Theprogramincluded
data on safety programs, crashes, drivers' safety records and vehicles. Using the Safety Status tracking data,
Public Citizen examined the relative safety of the carrier fleet in Mexico and the carrier fleet in the U.S. and found
that Mexican carriers are substantially less safe than U.S. motor carriers.*

Advocates of fully opening the border argue that the trucks now licensed to crossthe U.S. border are Mexico's
oldest, worst-maintained trucksand that thisiswhy theingpection datais so negative. Thethrust of thisargument
isthat companiesareusing older trucks, called ‘ drayage’ trucks, to make the short runsfrom Maquiladoraplants
located in Mexico near the border. However, many of the Mexican trucks crossing the border actualy come from
Mexico'sinterior.*® In addition, opening the border would mean that the worst trucks would be permitted new
accessin additionto the hypothetically safetrucks presumed to exist intheinterior — meaning alarge number of
extremely unsafe trucks would still have accessto the U.S.

*k kKK

The Safety Status data examines all trucking companies licensed by the Department of Transportation.
For U.S. firms, thisincludes all freight trucking firms. For Mexico, thisincludes al of the companies that are licensed
to bring atruck into the commercial zones of the border-states. These Mexican trucks are required to have DOT
registration numbers.
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Mexican motor carriers have much higher rates of deficient vehicle inspection indicators
than U.S. carriers, regardless of years of operation experience. A Vehiclelnspection Indicator is
determined by evauating atrucking company’ s performance over the previous 30 months at roadside inspections,
taking particular consideration of acompany’ s out-of-service rates and the comprehensiveness of theinspection
(whether itisafull inspection or theless stringent “walk-

around” variety).** Comparisonsof the“ Safety Status’ )

vehicle safety indicators in 2000 found that nearly 60 Pe”e”;‘;{,_ﬁg’o%kjag}th';ei?[,e;y, issues
percent of Mexican carriers had deficient Vehicle
Ingpection Indicators, regardlessof how longthecarrier
had been operating. By comparison, 32.8 percent new
U.S. carriershad deficient Vehicle Ingpection Indicators

14%
12%

and 27.0 percent of experienced U.S. carriers had 10%
deficient VehideIngpection Indicators. While American 2;
carriers have improved performance after operating two 4%

years, themgority of Mexican carrierscontinued to have 2%
vehicle inspection problems even after 2 years of o
operations.*” Becausethere are no roadsideinspections
in Mexico, the program analyzed the U.S. roadside and Source: Federal Motor Carrier Safety Administration Safety Status
border inspection data of the Mexican trucks now Mieasurement Sysiem, 2000

licensed by the Department of Transportation to cross
the U.S. border.

The Mexican carrier fleet now licensed to operate in the permitted 20-mile U.S. border zone
has three times more “at-risk” carriers than the U.S. carriers, according to an analysis of
2000 data provided by the Federal Motor Carrier Safety Administration. Thelatest comprehensive
examination of safety recordsfound that 2.3 percent of Mexican carrier companies|icensed to operateintheU.S.
were conddered “at risk” compared to 0.77 percent of U.S. carriers— amore than three-fold difference. “At risk”
carriersare companiesthat rank in theworst 25 percent in at least two of thefour safety measurements and have
accident rates that are more than 200 percent of that of companies that are not rated “at-risk.”*

Mexican truck carriers and Mexican trucks were more than three times as likely to have
safety deficiencies than U.S. carriers in 2000. Mexican cariersare 3.5 timesmorelikely to beidentified
with safety deficienciesthan American carriers. 4.7 percent of Mexican carrier companies wereidentified to have
some safety deficiencies, compared to 1.3 percent of U.S. carriers. The percentage of Mexican truckswith safety
deficiencies was more than three times higher than U.S. trucks — 13.7 percent of Mexican trucks had safety
deficiencies compared to 4.2 percent of U.S. trucks.*

Mexican trucks are twice as likely to be deficient in one safety category as U.S. trucks. 12.8

percent of Mexican carrierswere found to be deficient in at | east one safety category, compared to 5.6 percent
of U.S. motor carriers.
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Mexican trucks are three times as likely as U.S. trucks to be deficient in the vehicle safety
evaluation category as U.S. carriers. 10.5 percent of Mexican carriers were deficient in the “ accident
safety” category compared to 3.1 percent of U.S. carriers. The " accident safety” category evauatesacarrier on
vehicle safety elements such as safety standards compliance review and roadside inspection data.

[ll. Mexican Standards and Enforcement Must Improve Because Every
Mexican Truck Cannot Realistically be Inspected by U.S.

Proponents of opening the border arguethat the U.S. should take care of its safety concernsby smply increasing
border truck inspection resources — for instance, by inspecting every Mexican truck. Trucking industry
representatives have made s milar argumentswhiletrying to spintheinitid NAFTA ruling as somehow being aruling
infavor of U.S. safety policies. Y et theredity isthat the skyrocketing number of Mexican trucks dready crossng
the border has gresatly outpaced the number of inspectorsto monitor these trucks and pull dangerous vehicles of f
the road.

Even without allowing access by Mexican trucks beyond the narrow border commercia zones, the number of
Mexican trucks crossing the border have risen dramatically snce NAFTA went into effect — by more than 300
percent in Texas and by nearly 50 percent in California, the two states where the mgjority of the crossings are
made.®® The number of Mexican trucking firms with Department of Transportation licensesto operatein the
commercia zonesisrising faster than the number of both U.S. and Canadian firmswith DOT registrationsto
operateinthe U.S™ If the U.S. commercial zonelimitationswere lifted, the number of Mexican trucks crossing
into the U.S. isestimated to increase substantialy. 1n 1999, 4.1 million trucks crossed the border from Mexico
and somefedera officialshave indicated that an additional 3 million Mexican truckswill crossthe border if the
commercial zone limitations were ended — nearly a 75 percent increase.*

Mexican Motor Carriers Found Outside Border Commercial Zones

At the same time, the numbers of federal and state (Black: trucks found oisde commercal Zone i borde st gy bon border saee)
inspectorsare grosdy inadequate to monitor the number of
trucks that are already crossing the border. For just one
example, in 1998, the DOT’s Office of the Inspector
General recommended that at least 120 federal safety
inspectors be posted at the border to meet the critical need
to remove dangerous trucks from the road, but by 2001
only 60 inspectors were funded.

At many crossings, only one safety inspector is detailed to
examine the literally thousands of trucks that cross the
border each day. If the border were fully opened, the
ingpectorswho now are unableto handlethe current traffic
load could face millionsmoretrucks. Yet dl of thesetrucks
would be authorized to travel throughout the border-states or even the entire country.

Source: U.S. Department of Transpoortation
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If estimates of the impact of opening of the border are realistic, seven million Mexican truck crossings per year
would requireinspection. Thus, toinspect al entering Mexican trucks, U.S. ingpections per year must risefrom 2
million to 9 million trucks. Currently, there are about 101 state commercial truck inspectors and 60 federal
inspectorsat the border who are ableto cover 1 percent of the current 4 million Mexican trucks.® Thus, to cover
every Mexican truck if the border were opened with even a cursory inspection would require 32,000 inspectors.
Giventhefledgling nature of the domestic Mexican truck safety ingpection system, every one of thesetruckswould
need to be checked by U.S. inspectors and massive, new border ingpectionsfacilitieswould need to be constructed
to avoid huge backups. Sincethisenormous new alocation of ingpection funding and personnd training isentirely
unredigtic, only Mexico' sestablishment of acomprehens ve, enforceableand well funded safety system can ensure
improvements. But such a system is years away from being ready.

Border truck inspections are currently unable to meet the rising demand by increasing truck
crossings. The Generd Accounting Office reported in March 2000 that despite effortsto increase collaboration
of thefedera and ateinspectorsat the border and someinfrastructureinvestments, collective effortshavefailed
to keep up with the skyrocketing flood of trucks coming over the Mexican border even without further border
opening.>* The 161 federal and state truck inspectors would each currently have to inspect more than 24,800
Mexican trucksto inspect al the Mexican trucks now crossing the border.

There is an appalling lack of border truck Mexican Truck Crossings into Texas
inspectors. The total number of U.S. federa truck 1990-2000

inspectorsin 2000 was 40, less than athird of the number | ****°

requested by the 1998 Department of Transportation audit, 2,500,000
and an additional 20 were scheduled to start in January 2001.% [
Thisfigure of 60isstill lessthan half therecommended 126 | *%%*® /
inspectors to have two inspectors for every border crossing 1,500,000

and additiona ingpectorsfor high-volume border crossings. In J

1997, 13 federal and 97 state safety inspectors monitored the 1,000,000

nearly 2000 mile U.S.-Mexico border when 3.5 million 500,000 |

Mexican trucks entered the U.S.5® At Pharr, Texas, two

federa ingpectorsmonitored fiveborder crossingsthat received 9% & 1952 ' 1994 ' 1996 = 1998 = 2000
nearly 8 percent of thetotal Mexico truck traffic. New Mexico

provided no state ingpectors and the 37 Texas state inspectors
only spent one-quarter of their time inspecting cross border
trucks.>” Regueststo double the number of federa inspectorsto 27 by Federa Highway Administration Regional
Directors responsible for the Mexican border regionswas rejected by federa budget negotiatorsin January 1998.%
Similarly, the Texas Department of Public Safety’ srequest for 127 inspectorswasrgected. Instead only five new
State inspectors were authorized: three in 1998 and two in 1999.%°

Truck Crossings from Mexico into Texas increased 324 percent since NAFTA. Threequarters

of the Mexican truck freight traffic entersthe U.S. through Texas. Between 1990 and 1993, the year before
NAFTA wasimplemented, truck traffic from Mexico into Texas decreased 29.8 percent to 509,477 crossings.®
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By 1999, 2.29 million trucks entered Texas from Mexico.®* Based on thefirst eight months of year 2000 traffic,
Public Citizen projectsthat truck crossingsfrom Mexico to Texaswill have surged to 2,798,839 by theend of 2000
— a324 percent increase over the pre-NAFTA traffic. In comparison, rail car crossing to Texasincreased 173
percent between 1990 and 1994, but grew at a more modest 158 percent rate between 1994 and 2000.%

Fewer than 1 percent of Mexican trucks are inspected at the border. Despite dight improvements
inthe number and percentage of Mexicantrucksthat areingpected at the border, very few Mexican trucks undergo
safety inspections. Especialy given the unusualy high out-of-service ratesfor the trucks that are inspected, the
failureto ingpect morethan 99 percent of Mexican trucks crossing the border represents an almost-total failureto
protect U.S. motorists and border communities. 1n 1999, 0.8 percent of the 4.1 million Mexican trucks that
crossed the border were inspected.®® In 1998, 0.6 percent of the 3.9 million trucks that crossed the border were
inspected.®* In comparison, approximately 40 percent of the U.S. truck fleet was inspected in 1998.%

Some border crossings have no inspectors for hours every day. A Department of Transportation
audit found that at some border crossingsthereareno U.S. or state inspectors present on most weekdays.® At
other sitesthere wereinspectors present during regular business hours, but no inspectorsregularly assigned to
evening or weekend hours.®” Thus, the drivers of trucks that may have inspection problems can plan to cross at
un-staffed hours. The 3 full-time and 3 quarter-time truck safety inspectors at the busy Laredo, Texas border
crossing could average about 34 inspectionsaday.® However, on weekdays, an average of 4,800 Mexican trucks
cross the border at Laredo making for an 0.7 percent inspection rate.®

The number of Mexican motor carrier firms registered with the U.S. has grown faster than
either Canadian or U.S. registrations. Mexican companies with DOT licenses to operate within the
commercid zone— and with the expectation that the border-states and the entire country will be opento Mexican
haulersif the border isopened — have been growing morerapidly than the number of American or Canadian firms
seeking DOT regidrations. The number of active Mexican motor carrier companies registered with DOT grew by
morethan half between 1997 and 1999 — 54.9 percent. Over the same period, the number of American carriers
grew by 21.1 percent and Canadian carriers grew by 27.2 percent.”

Mexican truck traffic to California increased by nearly half between 1994 and 1999. Since
NAFTA'’s passage, northbound truck crossings from Mexico to Californiaincreased 48 percent to 949,651
trucks.” Top Mexican truck importsto Californiahavegrown threetimes asfast astop Californiatruck exports
to Mexico between 1997 and 2000. In thefirst quarter of 1997, Cdiforniatrucked $360 million worth of itstop
six goodsto Mexico, and by the first quarter of 2000, the figure was $1.1 billion a 22 percent increase. In
comparison, top Mexican truck exportsto Californiagrew 62 percent between thefirst quarter of 1997 and first
quarter 2000, from $1.6 billion to $2.6 billion.™

Removing the limitations to operate only in the border state commercial zones will rapidly
increase the number of Mexican trucks crossing the border. AtaNationa Transportation Safety
Board field hearing in Los Angelesin October of 1999, Department of Transportation officias predicted that an
additiona 3 million Mexican truckswill cross the border every year with the Mexican border commercia zone
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limitations eliminated.”
[V. Much Stricter Penalties and Enforcement Are Needed

The DOT Ingpector Generd’ s office and safety advocacy groups have complained about lacking enforcement, low
finesand failureto pull operating authority for repeated violationsin the U.S. for domestic trucking corporations.
These same practices of inadequate pendties currently the practice for operator violations. Theseinadequacies
must be addressed for both domestic and Mexican trucks.

Both for Mexican trucks now alowed in the border zone and in the future, there must be greater U.S. pendtiesfor
Mexican operatorsviolating their DOT permits. DOT must have apolicy of rescinding permitsto operateinthe
U.S. for Mexican trucking companiesthat routinely violate safety standards. Now, DOT uses minimal monetary
pendtiesfor thetrucksit findsto be out of compliance. Giventhat 99 percent of trucksarenot inspected and the
finesfor thosewhich are caught violating safety standardsare minimdl, thereis, in effect, no deterrence of potentia
violations.

Along thegamelin&, majqr fines must belg/ied for ngican “We simply cannot jeopardize highway
motor carnqsf_ound operating outsdepermltted aregswnhout safety by opening the border to increased
U.S. authorization. Of the 202 Mexican motor carriersfound |t ck traffic.” — U.S. Trade Representative
operating outside the existing commercia zonesin1998,only 3 | Charlene Barshefsky in letter to Rep. Jim
enforcement actionswereinitiated.”™ " In 1999, onIyZactionS Kolbe in 1996 on Why the border wasn'’t
wereinitiated against carriers operating illegally outsidethe | opened in 1995.

commercid zones, and none weretaken against Mexican motor
carriers operating outside the border states, despite being
potentially thousands of milesfrom their permitted operating range.” Federd law providestheauthority to pendize
Mexican drivers operating outside the border commercia zone, but it also allows discretion to hit violators with
heftier finesthan statelaw provides.™ Y &t, theseeven this policy provides no minimum fines, only capson how
large afine may be. Absent any punishment for violating the rules limiting Mexican drivers to the narrow
commercia border zones, increasing numbersof trucksarelikely toflaunt thelaw. Thislack of sanctionscreates
incentivesfor dangerous conduct by companieswho can profit by violating the law than improving the safety of their
trucks.

V. Case Studies of Mexican Trucks Causing Fatalities on U.S. Highways

*kkKhKk

According to the Department of Transportation Inspectors General Office, fines for Mexican motor
carriersin violation of operating regulations are too low to spur compliance with U.S. law. Texas and New Mexico
send awarning letter for the first violation of operating outside commercial zones, and a $1,000 fine for the second
violation with an additional $1,000 increase for each subseguent violation. In Arizonaand California, the fines are
$500 for operating outside the commercia zones. The Department of Transportation Inspector General criticized
these small fines because companies consider them to be "a cost of doing business.” Higher fines and loss of
operating authority are needed to effectively deter infractions.
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Already, theincreasein Mexican truckswithin the limited border zone has had an adverse affect on safety inthe
U.S. The Texas border counties, within the commercial border zone, have seen adramatic increasein highway
fataitiesand seriousinjuriesfrom truckswith Mexican registrations. In onedramatic casein Cdifornia, aMexican
truck wasinvolvedinal0-car pileup that killed four Californiamotoristsnorth of San Diego— well north of the
commercial zone. Thesefatal crashesare bound to increaseif the border is opened, and the number of trucks
increases rapidly without meaningful Mexican safety systems in effect.

Mexican trucks are a significant and growing portion of Texas border counties truck
accidents and fatalities. Mexicantrucksare posing anincreasng threat to motoristsin Texas border counties.
According to datafrom the Texas Department of Safety, trucksregistered in Mexico accounted for 9.7 percent
of thefatal commercia vehicle accidentsin 1998 — nearly doubling from 5 percent in 1997. Trucksregistered
in Mexico accounted for 13.5 percent of theincgpacitating injuriesin commercia vehicle crashesin 1999, up from
7 percent in 1997, according to preliminary datafrom the Texas Department of Safety.” If Texas experience of
increasing fatalitiesfrom Mexican trucks along the border were extrapol ated to the entire state using the |l atest
fatalities data, an additional 39 people would have died in crashes with Mexican trucks in Texas. If it were
expanded to the entire country, an additional 530 people would have died in crashes with Mexican trucks.

Mexican truck caused deadly 10 car pile-up north
of California’s commercial zone. A Mexican truck [ f5m Mexican trucks along the border were
driver crashed into acongtruction dowdown at 60 miles an hour expanded to the entire state using the
inMarch 1997, killing four adultsand injuring 4 others, one | |atest fatalities data, an additional 39
CI”lthdly77 Thedriver fled the scene. Thetruck may have been peop|e would have died in accidents with
overweight, but thetowing company that removed itfromthe | Mexican trucks in Texas. If it were
scene offloaded and sold some of its cargo of tomatoes, so | expanded to the entire country, an
investigatorswill never know.” The crash occurred under dry | additional 530 people would have died in
road conditionsand clear visibility, and acivil suit againstthe | crashes with Mexican trucks.

trucking company aleged that the driver ignored brake lights
from the traffic congestion.”

If Texas’ experience of increasing fatalities

Mexican truck caused a chemical spill in Brownsville, Texas. In January 2000, a short-haul
Mexican truck headed southin the commercia zonewasresponsiblefor achemica spill that killed millionsof fish.
The driver fled to Mexico before authorities discovered he was uninsured and the brakes on his truck were
inoperable.®

VI. Border Community Conditions Declining at Truck Border Crossings

Population growth near the U.S.-Mexico border has crested a cauldron of declining socid conditions. Long waits
by trucksat thecrossingsfill Mexican border communitieswith unheglthy diesdl exhaust. A surgein population has
occurred on the Mexican side of the border without any of the requisite increasesin infrastructure needs. Many
Mexican border communities— called Colonias which arelocated near the export processing factories called
Maguiladoras — lack even the most basic sanitation services or accessto utilities like water or electricity.
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Theborder crossing areas attract smugglers and narcoticstraffickers. The stranglehold the Mexican drug cartels
have on border communities means the presence of additional crime, from money laundering to gun running.
Competitive, violent gangsof drug traffickers make border communities especidly vulnerableto high homicide rates
and unsolved missing persons, cases known as*“ disappeareds.” Added to this are the environmenta and socid
problems caused by thousands trucks lining up daily for multiple-hour waits for crossing.

The majority of narcotics entering the U.S. come through Mexico. Mexican drug cartelsoperating
at the border are one of the main conduits for narcotics entering the U.S. U.S. officials estimate that 60 percent
of the cocaineentering the U.S. in 1998 passed through Mexico. Mexicoisa so amajor source of marijuanaand
heroin — nearly all the 6 metric tons of heroin produced in Mexico in 1998 was destined for the U.S® Tota
narcotics seizures at the Mexican border increased 78 percent between 1996 and 1999 to more than 1 million
pounds— accounting for 77 percent of all seizures nationally.®

Border federal court districts are experiencing surging crime rates. Criminal casesin Texas
western digtrict increased 182 percent since 1995 and grew in the southern digtrict by 145 percent. Thefivefedera
court districts serving the U.S.-Mexico border region represent one-fourth of all federal court filings.®

Drug money is laundered through legitimate transportation companies. Thelarge volumeof drug
money generated by Mexican drug cartelsislaundered through ordinary businessesto conceal the source of the
profits. Thecartesfavor trangportation companies, likethetrucking industry, becausethey can both launder money
and facilitate the smuggling of drugs, weapons and cash.®*

Low wages for Mexican drivers encourage the transport of contraband. Mexican truck drivers,
who make aslittle as $400 amonth, are often approached to transport drugs, money, weapons or undocumented
migrants acrossthe border. Low wages and therising cost of living make these opportunities tempting for drivers
trying to support their families. Indeed, Drug Enforcement Administration officialsfound that Mexican drug cartel
leaders |ooked forward to the prospect of increasing the traffic of narcoticsto the U.S. under NAFTA &

Access to border crossings increases concentration of crime. lllega smugglersof people, products
and narcotics gather a border crossng communities for easy accessto thetraffic of people and trucksto transship
theirillegal goods. Thedrug cartelsin Juarez acrossthe border
from El Paso have been linked to 500 murdersin the 1990'sand
another 200 people have smply disappeared. Ciudad Juarez
et e | leders ke forwar o e prospct o
' , increasing the traffic of narcotics to the

brutal rapesand murders of 238 women over several yearsin U.S. under NAETA.

the late 1990's.56

Drug Enforcement Administration
officials found that Mexican drug cartel

Increasing truck traffic exposes border community to dangerous levels of air pollution.
Border crossingsfrom MexicototheU.S. arein use 24 hoursaday, seven daysaweek. During peak periods,
thelinesof idling truckswaiting to enter the U.S. can run several mileslong, contributing to pollution and safety
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concerns®’ Diesd exhaust from Mexican truck traffic waiting to cross the border contributes to the high levels of
air pollution on both sides of the border. Thirteen border cities exceeded or were expected to exceed ambient air
quality standardsin 1996 — and traffic is the leading cause.® The border communities show high levels of
respiratory disease and high levels of lead in children.®®

VIl. Recommendations

When should more accessto U.S. roads begranted to Mexican trucks? The Mexican government must fulfill its
promise to implement high safety standards and a regulatory framework necessary to enforce them. What is
required iswell known. A working regulatory system would need, at a minimum:

cons derablefunding by the Mexican government toimplement aMexican truck safety program, including
completion of the monitoring database for domestic and international trucking companies,

safety sandardsfor every truck and significant truck component — including tires, brakes, lighting, length,
weight, etc.,

enforcement of safety standards for motor carrier operators that establish fleet-wide responsibility,
creation and enforcement of hours-of-service limits on drivers,

enforcement of logbook requirements for drivers,

better training and effective levels of staffing of Mexican safety inspectors,

regular spot and roadside inspections,

establishment of the legal authority of Mexican inspectors to take dangerous trucks out-of-service; and
imposition of strong penalties to deter violations.

Onceacomprehensve Mexican truck safety systemisin place, the U.S. would need to ensure that safety standards
are being enforced by doing a statistically significant number of border safety checks. Thiswould require an
additional commitment of resources by Congress to increase ingpection staffing and building border ingpection
facilities.

Y et, even without any further border opening, U.S. resources devoted to border truck inspection are woefully
inadequate. Significant improvementsin border ingpections need to be funded by the U.S. Congress smply to do
areasonable job inspecting the 4 million trucks that already enter the U.S. on an annual basis.

In November 1999 the report of the DOT Inspector Genera stated that “[a] dequate mechanisms are not in place
to control access of Mexico-domiciled motor carriersintothe U.S.”® Thereport described the monitoring systems
that would be necessary on the American side of the border to assure safety.

According to the Department of Transportation's Ingpector Generd’ sreport, U.S. controls and safeguards should,
at a minimum, include:
the use of automated data and state safety inspectors to monitor truck safety compliance;
systems for verification of registration information;
implementation of consistent enforcement policies for non-compliance;
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increased fines;
and additional resources for the border program.

Thisisby no meansan exhaugtivelist: any future opening of the border would requireamajor effort over severa
yearsto develop, implement and test these systemsfor their adequacy in protecting the American public. While
both U.S. and Mexican governments have been taking some stepstoward achieving these godls, their effortsto date
fall far short of what would be required to protect the public health and safety.

VIIl. Conclusion

TheMexican government hashad sevenyearstofulfill itscommitmentsto enact and enforce atruck safety program
that would ensure that the Mexican trucks seeking accessto U.S. highways meet U.S. safety standards. Instead
of fully complying with that requirement, the Mexican government has used NAFTA to attack U.S. truck safety
enforcement.

Depending on how the conflict isresolved, thiscase could create aconcrete NAFTA threat — deadly trucks—
in every U.S. community with direimplications for already negative U.S. public opinion about NAFTA and
additional dire implications for public safety.

Perhaps the most disappointing aspect of this NAFTA-based attack on highway safety isthe fact that the data
regarding public safety isso compelling. Instead of permitting additional accessto Mexican trucks, the
Bush Administr ation should focuson thescandal of themillionsof danger ousM exican trucksnowrolling
into the U.S. uninspected.

SinceNAFTA, thenumber of Mexican trucks crossing the border has skyrocketed to 4 million per year. Because
thereisnow no meaningful domestic Mexican truck safety program, overwhelmed U.S. border inspectorsaredl
that stands between peopleliving and driving in the 20-mile border zonein which Mexican trucks are permitted.

Although U.S. officid s are only ableto inspect lessthan 1 percent of the Mexican trucks currently crossing the
border, safety inspectors have routinely found — and continue to find — that the severe safety problems that
result in atruck being put “out-of-service” for Mexican trucks exceeds the out-of-service rates for U.S. trucks.

Meanwhile, the U.S. Department of Transportation estimatesthat opening the border would add another 3 million
truckscrossngintotheU.S. bringing theannual tota to 7 million. Itisnot feasblefromafinancia or infrastructure
perspectivefor the U.S. toingpect every single Mexican truck that crossesthe border. And, if the NAFTA tribuna
ruling wereimplemented, it would no longer be a20-mile strip of the border-states, but the entire country which
would be exposed to the new threat.

The U.S. must ensure domestic highway safety for motorists and communities. Given the current absence of any
meaningful Mexican truck safety program, the high safety failure rates of Mexican trucks, and theimpossibility of
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even inspecting all the Mexican trucks that would cross an open border, the only option to ensure safety isto
continueto limit accessto the narrow commercia zonesand to significantly increaseingpection tointercept more
of the dangerous trucks already traveling in the border zone.

Interms of NAFTA, this meansthat the Bush Administration must resolve the current case by agreeing to pay the
NAFTA sanctionsand continueto limit accessuntil thereisameaningful Mexican truck safety system. Otherwise,
the publicwill learn, painfully and first-hand, the dangersthat an anti-democratic and anti-safety decision by asecret
international trade tribunal can bring to its front door.” """

*kkKkhhk

Public Citizen does not believe a price can be put on a human life, thus the cost of having to pay
NAFTA sanctionsto keep a basic safety measure should be viewed as yet more damage resulting from the flawed
NAFTA. However, for those of the Chicago School ilk who would do a cost-benefit analysis of maintaining this
safety measure: even amere 1,000 additional crashes from the 7 million cross-border trucks would cost more than
$100 million, according to Department of Transportation calculations on truck crash costs, afigure which is more
costly than even a high trade sanction would be.
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