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The known proposal1 
 
From what is known, U.S. proposals for the TPP Intellectual Property Chapter include:  
 

• Article 4.2. “Each Party shall provide to authors, performers, and producers of 
phonograms the right to authorize or prohibit the importation into that Party’s territory of 
copies of the work, performance, or phonogram made without authorization, or made 
outside that Party’s territory with the authorization of the author, performer, or producer 
of the phonogram.” 

• Art. 16.3(b)(vi) establishes that “Eligibility for the limitations in this subparagraph [for ISP 
liability concerning copyright infringement] shall be conditioned on the service provider: 
(A) adopting and reasonably implementing a policy that provides for termination in 
appropriate circumstances of the accounts of repeat infringers; and (B) accommodating 
and not interfering with standard technical measures accepted in the Party’s territory 
that protect and identify copyrighted material, that are developed through an open, 
voluntary process by a broad consensus of copyright owners and service providers, that 
are available on reasonable and nondiscriminatory terms, and that do not impose 
substantial costs on service providers or substantial burdens on their systems or 
networks.” 

• Article QQ.G.16: “Limitations and Exceptions. 
“1. [US/AU: With respect to this Article [(Article 4 on copyright) and Article 5 and 6 
(which deal with copyright and related rights section and the related rights section)], 
each Party shall confine limitations or exceptions to exclusive rights to certain special 
cases that do not conflict with a normal exploitation of the work, performance, or 
phonogram, and do not unreasonably prejudice the legitimate interests of the right 
holder.] 
“2. Subject to and consistent with paragraph (1), each Party shall seek to achieve an 
appropriate balance in providing limitations or exceptions, including those for the digital 
environment, giving due consideration to legitimate purposes such as, but no limited to, 
criticism, comment, news reporting, teaching, scholarship and research.]” 

 
The context 
 

• While an international system for intellectual property protection has been in place for 
many years, with the WIPO Internet Treaties and the TRIPS Agreement leveling the 
playing field, and an increasing number of bilateral Free Trade Agreements in place, 
TPPA represents a full overhaul to user’s rights, by creating a change in conditions that 
diminishes those rights severely. 

                                                           
1 As available on August 3rd 2012 at: http://keionline.org/node/1516. 



• Free Trade Agreements between negotiating parties in TPP have been in place, 
establishing more or less common rules in several areas, including intellectual property 
in general and copyright in particular. 

 
The concerns 
 

• New limits on parallel imports, on online activity, and on possible new legal exceptions to 
copyright, are bound to become blockades on users’ rights well beyond what is needed 
to provide incentives for creation. There is no evidence to back up such rules in order to 
foster innovation. 

• An example to consider: a user is trying to sell an exclusive copy of a used Bluray Disc, 
for which she uploads screenshots and copies the summary from the box. Low copyright 
exceptions might criminalize the screenshots; ISP liability regulation may lead to 
takedown of content used fairly for lawful purposes (such as the right to dispose of one’s 
property), and importation restrictions might close all possible external markets for such 
a valuable good. 

• Consumers’ interest in parallel imports is fueled by the desire to obtain lawfully made 
goods from lawful sources at better conditions than those of their domestic markets, 
whether regarding price, origin, language or expediency. This facilitates genuine 
competition between suppliers of the same or similar goods, and offers real benefits to 
consumers. This, along with international instruments’ flexibilities, has allowed for explicit 
legal establishment of the exhaustion of distribution rights and less and less restrictions 
on parallel imports. TPPA goes against this trend and against recently established 
domestic law, which is why it is likely to keep facing strong opposition within each 
negotiating Party’s territory. 

• Several activities rely on exceptions and limitations to copyright, with fairness-based 
balance systems becoming an ideal solution in several countries around the world, 
including APEC countries. This fuels IP intensive economies, providing legal safeguards 
against accusations of infringements for certain uses not specifically mentioned by 
statutory exceptions and limitations to copyright. TPPA goes against this trend and 
against recently established domestic law (in places where FTAs are being signed and 
implemented), making it likely to keep facing strong opposition within each negotiating 
Party’s territory. 

• Termination of Internet service goes beyond necessary penalties against copyright 
infringers. Enforcement of copyright in digital environments should take into 
consideration international standards, but also domestic priorities, users’ rights and 
freedoms, and regular principles such as the proportionality of penalties. Also, 
termination provisions risk becoming tools against users that are as well consumers, and 
becoming incentives to censorship. 

• Cutting off Internet access has been described as a breach of human rights by the 
United Nations special rapporteur Frank La Rue in his June 2011 report on freedom of 
expression and the Internet. New rules that go against this principle will be challenged 
and rejected on ground of human rights protection. 

 
Proposed solutions 
 

1. Maintain respect for democratic processes and current FTA implementations by 
respecting current frameworks. 

2. Take advantage of multinational interest in a new instrument to push forward an agenda 
that favors lawful trade among the nations, benefitting consumers. 



3. Allow for transparency and accountability in trade agreement negotiations, thus allowing 
citizens to weigh in and participate in creating trade conditions for the XXI century. 


