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QUESTION PRESENTED

Whether the Sixth Circuit’s application of settled state-
law principles to find the arbitration agreements in this case
unenforceable warrants review by this Court.
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INTRODUCTION

The petition for certiorari filed by Ryan’s Family Steak
Houses (“Ryan’s”) is a grab-bag of complaints about the
Sixth Circuit’s fact-bound, state-law-based determination that
an arbitration clause purportedly agreed to by its employees
is unenforceable. The heart of the petition is Ryan’s com-
plaint that the Sixth Circuit supposedly evinced “hostility to
arbitration” by subjecting the arbitration clause to “extraordi-
nary scrutiny in a search for grounds upon which to declare
[it] unenforceable.” Pet. at i (question presented No. 2). Only
days ago, this Court denied another petition for certiorari
filed by Ryan’s that made precisely the same complaint about
the West Virginia Supreme Court’s holding that the same
arbitration clause was unenforceable under West Virginia
law. See Smith v. West Virginia ex rel. Saylor, No. 05-205
(cert. denied, October 11, 2005). Ryan’s petition in this case
should meet the same fate as its petition in Smith, for a num-
ber of reasons.

First, Ryan’s premises its argument on the notion that
Section 2 of the Federal Arbitration Act (9 U.S.C. § 2) ap-
plies to the supposed arbitration agreement in this case, but
Section 2 does not apply because the arbitration clause is not
a “written provision in ... a contract evidencing a transaction
involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the
refusal to perform the whole or any part thereof ....” (Em-
phasis added). Here, the “controversy” is between Ryan’s
and its employees, but the arbitration clause is in a supposed
contract between the employees and a third-party arbitration
service. The controversy in no way arises out of that contract.

Second, although Ryan’s claims that there is a conflict
among the circuits over whether a waiver of the right to a
jury trial via an arbitration clause must be “knowing and vol-
untary,” the claimed conflict is illusory and, in any event, the
issue is not dispositive. The Sixth Circuit based its decision
on a number of fact-specific alternative grounds, including



the finding that the contract lacked consideration, that no
contract was ever formed because there was no mutual as-
sent, and that the arbitration clause was unenforceable be-
cause it failed to permit effective vindication of Ryan’s em-
ployees’ statutory rights. Those alternative holdings render
the waiver issue academic.

Third, beyond the waiver issue, Ryan’s petition rests pri-
marily on its pejorative characterization of the Sixth Circuit’s
application of settled state-law (and choice of law) principles
to highly idiosyncratic facts. That the Sixth Circuit held an
arbitration clause unenforceable does not mean that it has
adopted a principle of “hostility” to arbitration that places it
in conflict with the holdings of this Court or the decisions of
other circuits. Rather, the decision below reflects only that
the application of state-law contract principles to an arbitra-
tion agreement will sometimes — as in the extreme circum-
stances here — render the agreement unenforceable. Absent
a real conflict among the circuits on an issue of federal law,
there is no need for this Court to review such a decision.

REASONS FOR DENYING THE WRIT

I. The Arbitration Clause at Issue Is Not Subject to the
FAA.

The underlying premise of all of Ryan’s arguments is that
the arbitration clause at issue is subject to Section 2 of the
Federal Arbitration Act (“FAA”), 9 U.S.C. § 2, which pro-
vides for the enforceability of certain types of arbitration
agreements subject to generally applicable state contract law
defenses. See Pet. 1. The unusual agreements in this case,
however, fall outside the scope of Section 2.

As Ryan’s admits, the arbitration agreements here are not
contained in contracts between it and its employees. Instead,
“[t]he agreement to arbitrate ... is between the individual
Ryan’s employee and Ryan’s third-party provider of alterna-
tive dispute resolution services, Employment Dispute Ser-
vices, Inc. (‘EDSTI’).” Pet. 2; see also Walker v. Ryan’s Fam-



ily Steak Houses, Inc., 400 F.3d 370, 374 (6th Cir. 2005)
(“Unlike the typical pre-employment arbitration agreement
which involves a contract between the applicant and his or
her potential employer, Ryan’s Arbitration Agreement is not
between the applicant and Ryan’s. Rather, it is between the
applicant and [EDSI]. EDSI is a South Carolina corporation
whose sole business is the marketing and administration of
the Employment Dispute Resolution Program.”). The em-
ployment agreements between Ryan’s and its employees do
not themselves contain provisions obligating either party to
arbitrate. Ryan’s has entered into a separate agreement with
EDSI to arbitrate disputes with its employees. Id. at 375.

Section 2 of the FAA provides only that two types of ar-
bitration agreements are enforceable (subject to ordinary
state-law contract defenses): (1) pre-dispute agreements that
are included in “a contract evidencing a transaction involving
commerce” and that apply to “a controversy thereafter arising
out of such contract or transaction,” 9 U.S.C. § 2; (2) post-
dispute agreements to arbitrate “an existing controversy”
arising out of a contract or transaction involving commerce.
1d.

The agreements in this case are not post-dispute agree-
ments, so they are subject to the FAA only if they constitute
enforceable pre-dispute agreements under Section 2. As the
plain language of Section 2 indicates, “[t]o establish a valid
arbitration agreement under the FAA, there must be evidence
of a written provision in a maritime transaction or commer-
cial contract providing that controversies arising from the
contract or transaction are subject to arbitration.” F.D. Im-
port & Export Corp. v. M/V REEFER SUN, 248 F. Supp. 2d
240, 246 (S.D.N.Y. 2002) (emphasis added)."

" Sections 3 and 4 of the FAA, 9 U.S.C. §§ 3-4, moreover, apply only
to agreements within the scope of Section 2. See Bernhardt v. Poly-
graphic Co. of America, 350 U.S. 198, 201-02 (1956).



Here, the underlying “controversy” is between Ryan’s
and its employees over Ryan’s failure to comply with the
Fair Labor Standards Act’s minimum wage and overtime re-
quirements. That controversy arises out of the employees’
relationship with Ryan’s, not out of their purported arbitra-
tion contracts with EDSI. Thus, to the extent the employees’
contracts with EDSI purport to require them to arbitrate their
controversy with Ryan’s, those contracts are not within the
scope of Section 2 of the FAA, because the “controversy” is
not one “arising out of such contract or transaction” — i.e.,
the contract or transaction between the employees and EDSI.

Although the Sixth Circuit in this case appears to have
assumed that the FAA applies to the arbitration clause at is-
sue (see Walker, 400 F.3d at 376-77), this Court should not
take up a case concerning the effect of the FAA in circum-
stances where it is apparent that the Act does not apply. In-
deed, this Court could not ignore the question of Section 2’s
inapplicability to the arbitration agreements at issue, because
that question of the scope of the statute is “antecedent” to all
of the questions presented by Ryan’s. See Arcadia, Ohio v.
Ohio Power Co., 498 U.S. 73, 77 (1990); see also Caterpil-
lar, Inc. v. Lewis, 519 U.S. 61, 75 n.13 (1996) (addressing
statutory question that was “‘predicate to an intelligent reso-
lution’ of the question presented.”); cf. United States Nat.
Bank of Ore. v. Independent Ins. Agents of America, Inc., 508
U.S. 439, 447 (1993) (holding that a court should address
whether a statute exists before considering what it means,
even if the parties do not raise the issue).

II. The Question Whether a Waiver of the Right to a
Jury Trial Through Agreement to an Arbitration
Clause Must Be “Knowing and Voluntary” Does Not
Merit Review in This Case.

One of the Sixth Circuit’s alternative reasons for holding
the arbitration agreements in this case unenforceable was that
the agreements did not reflect a knowing and voluntary
waiver of the employees’ constitutional right to a jury trial on



the claims at issue in the case. Ryan’s contends that there is a
conflict among the circuits over whether such a waiver of
jury trial rights must be knowing and voluntary, but the cases
it cites provide no support for this assertion.

Ryan’s relies principally on a footnote in the Third Cir-
cuit’s decision in Seus v. John Nuveen & Co., Inc., 146 F.3d
175 (3d Cir. 1998), which it says rejected such a “heightened
standard” for waiver. Pet. 5. The issue addressed in the Seus
footnote, however, was not whether the waiver of Seventh
Amendment jury rights in an arbitration agreement must be
knowing and voluntary, but rather whether the waiver of
statutory rights under Title VII must be knowing and volun-
tary. Seus, 146 F.3d at 183-84 n.2. Neither the Seus footnote
nor any other part of the opinion addressed or even men-
tioned the standard for waiver of constitutional rights. The
decision thus does not conflict with the Sixth Circuit’s state-
ments about waiver in this case.

Ryan’s further asserts that the Eighth Circuit “appears to
have” rejected the knowing and voluntary waiver standard in
Patterson v. Tenet Healthcare, Inc., 113 F.3d 832, 838 (8th
Cir. 1997). But Patterson “appears to have” done no such
thing. None of the words “knowing,” “voluntary,” “waive,”
and “waiver” appears on the cited page in Patterson or, in-
deed, anywhere in the opinion. Nor is there any sign that the
Patterson court considered, let alone decided, any question of
waiver of constitutional rights. The issue in Patterson was
whether Title VII rights could be vindicated through arbitra-
tion, not the standard for waiver of constitutional rights.

2 <e

In short, the only two cases that Ryan’s contends are in
conflict with the decision below on the knowing and volun-
tary waiver point address issues different from the one dis-
cussed by the Sixth Circuit below.” There is no conflict

? Similarly, the cases Ryan’s cites as agreeing with the Sixth Circuit
or reserving the issue also did not involve the question of waiver of the
(Footnote continued)



among the circuits. Beyond its erroneous assertion that there
is such a conflict, Ryan’s presents no argument to suggest
that the Sixth Circuit’s decision is incorrect or that the issue
is otherwise important enough to merit review by this Court.

Moreover, the knowing and voluntary waiver issue is un-
necessary to the resolution of this case. The Sixth Circuit’s
decision rested on a number of alternative grounds, the ma-
jority of which reflected generally applicable state-law con-
tract doctrines that rendered the agreements here invalid or
unenforceable. Specifically, the court held that the agree-
ments lacked consideration and were therefore unenforceable
under Tennessee law, Walker, 400 F.3d at 378-81; that they
were not contracts under Tennessee law because they did not
result from a meeting of the minds in mutual assent, id. at
383-84; and that they were unenforceable because structural
flaws in the EDS arbitration system operated to prevent the
employees from effectively vindicating their statutory rights.
Id. at 385-88.

None of these alternative grounds depends in any way on
the court’s analysis of the knowing and voluntary waiver
point. Moreover, because the waiver issue is a constitutional
one, the Court would be obligated not to reach it if the Sixth
Circuit’s decision could be affirmed on any other basis. See
Ortiz v. Fibreboard Corp., 527 U.S. 815, 844 (1999). Thus,
the waiver issue would only be before the Court if the Court
were not only to address each of the Sixth Circuit’s alterna-
tive holdings, but also reverse them. Because those alterna-

constitutional right to a jury trial, but, like Seus, the distinct question of
whether arbitration involves a waiver of substantive statutory rights under
Title VII and, if so, whether such a waiver must be knowing and volun-
tary. See Prudential Ins. Co. of America v. Lai, 42 F.3d 1299 (9th Cir.
1994); Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170
F.3d 1, 18-19 (1Ist Cir. 1999); Hooters of America, Inc. v. Phillips, 173
F.3d 933, 940 n.2 (4th Cir. 1999); Gibson v. Neighborhood Health Clin-
ics, Inc., 121 F.3d 1126, 1130 (7th Cir. 1997).



tive holdings involve fact-bound and primarily state-law is-
sues, they are not themselves worthy of review, and their
presence thus constitutes a compelling reason not to take this
case to address the waiver issue (even if that issue itself mer-
ited review, which, as explained above, it does not).

III. The Court of Appeals’ Application of State-Law
Contract Principles Does Not Reflect “Hostility” to
Arbitration or Otherwise Present Any Issue Merit-
ing This Court’s Attention.

Recognizing that the Sixth Circuit’s alternative bases for
not enforcing the arbitration agreement all rested on state-law
grounds, Ryan’s attempts to repackage them as a federal is-
sue by asserting that together they reflect “hostility” to arbi-
tration in violation of Section 2 of the FAA and the principles
of such decisions as Southland Corp. v. Keating, 465 U.S. 1
(1984). Ultimately, however, the only evidence of “hostility”
that Ryan’s musters is that the Sixth Circuit supposedly erred
in applying principles of Tennessee contract law. See Pet. 13-
16. Such claimed errors in the application of state law to par-
ticular facts are exactly the types of matters this Court does
not sit to review, and the assertion that they were motivated
by judicial “hostility” does not transform them into certwor-
thy issues.

Other than the supposed errors in application of state law
in this particular case, there is no basis for any suggestion
that the Sixth Circuit is somehow out of step with the princi-
ples established by this Court’s case law or that of other cir-
cuits. The courts are in broad agreement that (assuming its
applicability for the sake of argument) Section 2 of the FAA
supersedes state-law principles that would render arbitration
agreements generally unenforceable. Allied-Bruce Terminix
Cos. v. Dobson, 513 U.S. 265, 270-72 (1995). Nonetheless,
whether any particular agreement to arbitrate is valid and en-
forceable remains an issue determined by generally applica-
ble state contract-law principles. See, e.g., First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995). In other



words, the FAA is intended to make arbitration agreements to
which it applies “as enforceable as other contracts” under
state law, “but not more so.” Prima Paint Corp. v. Flood &
Conklin Mfg. Co., 388 U.S. 395,404 n. 12 (1967).

Thus, this Court has held that courts may not “invalidate
arbitration agreements under state laws applicable only to
arbitration provisions,” nor may state law discriminate
against arbitration clauses or otherwise place them on an “un-
equal footing” with other contractual provisions. Doctor’s
Associates, Inc. v. Casarotto, 517 U.S. 681, 687 (1996). Oth-
erwise, however, “state law may be applied ‘if that law arose
to govern issues concerning the validity, revocability, and
enforceability of contracts generally,”” and thus “generally
applicable contract defenses, such as fraud, duress, or uncon-
scionability, may be applied to invalidate arbitration agree-
ments without contravening § 2.” Id. at 686-87 (citation
omitted).

Nothing in the Sixth Circuit’s opinion in this case or
other cases suggests that it has disregarded these principles.
True to such principles, the Sixth Circuit’s leading cases on
arbitration emphasize the federal policy favoring arbitration
and the need to avoid judicial hostility to arbitration agree-
ments. See, e.g., Morrison v. Circuit City Stores, Inc., 317
F.3d 646, 652-53 (6th Cir. 2003) (en banc) (citing the “liberal
federal policy favoring arbitration agreements,” and recog-
nizing that the Supreme Court “has repeatedly ‘rejected gen-
eralized attacks on arbitration that rest on suspicion of arbi-
tration as a method of weakening the protections afforded in
the substantive law’”’). Indeed, the Sixth Circuit has not hesi-
tated to reverse district court rulings that it perceives as re-
flecting hostility to or discrimination against arbitration



agreements. See Cooper v. MRM Investment Co., 367 F.3d
493, 508-09 (6th Cir. 2004).

The occasional judicial invalidation of, or refusal to en-
force, an arbitration agreement through the application of
state law contract principles merely reflects a basic attribute
of Section 2 — that arbitration agreements may be held unen-
forceable based on generally applicable contract principles
— and thus cannot itself demonstrate “hostility” to arbitra-
tion. Indeed, the cases cited by Ryan’s prove the point.
Ryan’s emphasizes that what it considers to be the proper
approach to arbitration agreements is exemplified by the rul-
ings of the United States Court of Appeals for the Seventh
Circuit. See Pet. 12-13 (citing Koveleskie v. SBC Capital
Mkts., Inc., 167 F.3d 361 (7th Cir. 1999); Oblix, Inc. v.
Winiecki, 374 F.3d 488 (7th Cir. 2004)).

What Ryan’s does not tell the Court is that the Seventh
Circuit — the very court whose approach to arbitration
agreements Ryan’s supposedly endorses — has itself held the
Ryan’s arbitration clause unenforceable for one of the same
reasons relied on by the Sixth Circuit below: lack of consid-
eration. In Penn v. Ryan’s Family Steak Houses, Inc., 269
F.3d 753 (7th Cir. 2001), the Seventh Circuit struck down the
Ryan’s agreement because it found that “the arbitration
agreement between EDS and Penn contains only an unascer-
tainable, illusory promise on the part of EDS,” id. at 759, and
that Ryan’s acceptance of applications for employment from
job-seekers could not itself constitute consideration for the
agreement, id. at 760 — findings identical to the conclusions
of the Sixth Circuit in this case. Indeed, the Seventh Circuit

* In Cooper, the Sixth Circuit chided a district court for having “ex-
pressed hostility to the arbitration of employment discrimination claims”
and for having “indulged its belief that employers should not be allowed
to require arbitration of statutory discrimination claims” — a belief the
court of appeals found “incompatible with the strong congressional policy
favoring arbitration.” /d.
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expressly endorsed the Sixth Circuit’s previous decision
striking down the Ryan’s arbitration clauses for lack of con-
sideration in Floss v. Ryan’s Family Steak Houses, Inc., 211
F.3d 306 (6th Cir. 2000).

The Seventh Circuit’s decision in Penn demonstrates the
fallacy of Ryan’s contention that one can infer forbidden hos-
tility to arbitration merely from a court’s refusal to enforce a
particular arbitration clause. As Penn shows, even a court
that is friendly to arbitration and whose general approach to
arbitration agreements Ryan’s fully endorses may legiti-
mately balk when confronted with an agreement that, like the
Ryan’s agreement, “carries a good joke too far.”*

Moreover, Ryan’s arguments fail to recognize that the
application of state law to defeat an arbitration agreement is
only problematic under the FAA if it treats arbitration clauses
differently or less favorably than other types of contractual
provisions. See Doctor’s Associates, 517 U.S. at 686-87. But
even while contending, incessantly yet unconvincingly, that
the Sixth Circuit misapplied various principles of Tennessee
contract law (see Pet. 13-16), and asserting that the court did
so “discriminatorily” (Pet. 13), Ryan’s identifies nothing in
the reasoning of the court that treated the agreement at issue
here differently because it was an arbitration agreement.
Absent a showing that the principles applied by the Sixth
Circuit discriminated against arbitration clauses specifically,
Ryan’s arguments reduce to nothing more than assertions that
the Sixth Circuit erred in applying garden-variety Tennessee
contract law — assertions that would not justify review by
this Court even if they were not convincingly refuted by the
Sixth Circuit’s careful explanation of the state-law bases for
its holding.

Finally, Ryan’s hyperbolic assertions that, under the
Sixth Circuit’s approach, “no contract would ever be en-

* Cf. Campbell Soup Co. v. Wentz, 172 F.2d 80, 83 (3d Cir. 1948).
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forceable if presented by a large corporation to an individual
of limited education and means” (Pet. 15) are flatly contra-
dicted by Sixth Circuit case law. The Sixth Circuit has regu-
larly enforced arbitration agreements even where there is dis-
parity in bargaining power, so long as their terms are not sub-
stantively unconscionable. See Morrison, 317 F.3d 646;
Cooper, 367 F.3d at 500-02. Moreover, in the only two deci-
sions in which the Sixth Circuit has so far cited its opinion in
this case, the court has declined to hold arbitration clauses
unenforceable. See Howell v. Rivergate Toyota, Inc., 2005
WL 1736582 (6th Cir. July 25, 2005); Pennington v. Frisch’s
Restaurants, Inc., 2005 WL 1432759 (6th Cir. June 17,
2005). And the court’s most recent published opinion con-
cerning arbitration of employment claims, Scovill v.
WSYX/ABC, F.3d _, 2005 WL 2454626 (6th Cir. Oct. 6,
2005), similarly enforces an arbitration agreement against an
employee (albeit while severing one unconscionable part of
the agreement).

In sum, nothing about the decision in this case or the
Sixth Circuit’s more general jurisprudence suggests a court
that is either hostile to arbitration or out of step with either
this Court’s arbitration case law or that of other circuits.

IV. The Court of Appeals’ Choice of Law Analysis Is
Correct and Does Not Reflect a Conflict Among the
Circuits on Any Issue of Federal Law.

Ryan’s begins its discussion of choice of law by misstat-
ing the Sixth Circuit’s holding. Ryan’s asserts that, “by nec-
essary implication,” the Sixth Circuit held that Tennessee law
applied to “every single Ryan’s employee residing in the
twenty-two (22) other states where Ryan’s does business.”
Pet. 17. The Sixth Circuit, however, held no such thing. Its
holding applies only to the named plaintiffs (all Tennessee
residents) and the 18 other individuals who opted in to this
action. The court held that Ryan’s had failed to demonstrate
that there was a conflict of laws involving the states of resi-
dence of those 18 individuals, not that Tennessee law would
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apply regardless of what state the plaintiffs hailed from. See
Walker, 400 F.3d at 377 (framing the issue as whether the
district court erred in applying Tennessee law to Ryan’s “mo-
tion to compel arbitration with respect to these opt-in plain-

tiffs’) (emphasis added).

Continuing its mischaracterization of the court of ap-
peals’ holding, Ryan’s contends that the Sixth Circuit’s rul-
ing “violated Tennessee’s general adherence to the doctrine
of lex loci contractus.” Pet. 17. Leaving aside that a mere al-
leged error in applying state choice of law rules is not in it-
self a ground for review by this Court, Ryan’s claim that the
Sixth Circuit ignored Tennessee law on this point is flatly
wrong. The court in fact began with the proposition that
“Tennessee law applied when analyzing the enforceability of
the three named Plaintiffs’ Arbitration Agreements because
the agreements were executed in Tennessee and substantially
performed in that state.” Walker, 400 F.3d at 377 (emphasis
added).

The court went on to apply the same law to the opt-in
plaintiffs not because of a sudden change of heart on the ap-
plicability of lex loci contractus, but as a result of the appli-
cation of another well-settled, black-letter principle of law:
No choice of law issue is presented if the law of the forum
state “is not in conflict with that of any other jurisdiction
connected to this suit.” Id. at 377 (quoting Philips Petroleum
Co. v. Shutts, 472 U.S. 797, 816 (1985)). Tennessee, in
common with most other jurisdictions, adheres to this princi-
ple. See Hataway v. McKinley, 830 S.W.2d 53, 55 (Tenn.
1992) (stating that in determining a choice of law issue,
“[t]he first issue we address ... is whether there is a conflict”
of laws); see also Wayland v. Peters, 1997 WL 776338, at *1
(Tenn. App. Dec. 17, 1997) (““As a preliminary issue to de-
ciding which state law applies, it must be determined whether
an actual conflict of law exists.”).

Without attempting to show that there is a conflict be-
tween Tennessee law and that of any state where any particu-
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lar opt-in plaintiff resides (and suggesting, moreover, that it
was incumbent on both the District Court and the Sixth Cir-
cuit, not Ryan’s, to ferret out such a conflict; see Pet. 18),
Ryan’s asserts that a conflict of laws must exist because the
Eighth and Eleventh Circuits and various trial-level state and
federal courts have reached different decisions about whether
to enforce Ryan’s arbitration agreements. See Pet. 18-19.
Ryan’s argument, however, fails to come to grips with the
Sixth Circuit’s holding that different results when common
legal principles are applied to a particular set of facts “do not
establish a material conflict in basic contract principles
among the states.” Walker, 400 F.3d at 378. Ryan’s does not
point to any precedents contradicting the Sixth Circuit on this
point. Nor does it even attempt to identify any underlying
conflicts in principle between the laws of potentially relevant
states; it merely rests on the differences in outcome, which
are insufficient to demonstrate a true conflict of laws. See
Pet. 20-21. As this Court has recognized, state contract law is
“is not at its core ‘diverse, nonuniform, and confusing,’”
American Airlines, Inc. v. Wolens, 513 U.S. 219, 233 n.8
(1995), and Ryan’s offers no reason why this Court should
second-guess the Sixth Circuit’s conclusion that any differ-
ences among lower courts in other jurisdictions do not reflect
real conflicts of law.’

> In any case, determining whether the differences in outcomes of the
primarily trial-level cases Ryan’s cites reflect true conflicts of law among
relevant jurisdictions or merely the inevitable differences in application
of the same legal principles that result from the great number of individ-
ual courts and judges in this country would involve an inquiry unsuitable
for this Court’s limited time and resources. See, e.g., Shutts, 472 U.S. at
816 (leaving it to lower court to determine whether conflicts were genu-
ine). Moreover, we do not concede that if there were a genuine conflict of
laws (or a conflict were to develop if more plaintiffs were to sign on), it
would necessarily violate Shutts to apply Tennessee law in light of
Ryan’s relationship to the state and Tennessee’s interest in application of
its law. In light of the Sixth Circuit’s ruling and the current posture of the
case, however, that issue is not now presented.
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Ryan’s reliance on a supposed “split among the Circuits
concerning the enforceability of Ryan’s arbitration agree-
ment” adds nothing to its choice of law arguments. This
Court uses its certiorari jurisdiction to resolve conflicts
among the circuits over “important federal question[s],” S.
Ct. R. 10(a), not over the application of state law to particular
contracts. Indeed, because it does not have ultimate authority
over state law, this Court cannot definitively resolve such
conflicts.

The supposed “conflict,” in any event, is illusory. In Lys-
ter v. Ryan’s Family Steak Houses, Inc., 239 F.3d 943 (8th
Cir. 2001), the Eighth Circuit not only was applying Missouri
law, but it did not even address the same types of issues as
the Sixth Circuit in this case. The principal issue in Lyster
was whether the arbitration agreement applied by its terms to
EEOC matters, see id. at 946-47, a question of contract inter-
pretation not presented by this case. After resolving that is-
sue, the Eighth Circuit briefly addressed and rejected the ar-
gument that the agreement was unconscionable because it
imposed unreasonable arbitration fees on the employee. /d. at
947.° The Eighth Circuit nowhere addressed the issues that
were decisive in this case: lack of consideration and mutual
assent, and employment of a structurally flawed arbitration
system that did not permit effective vindication of the em-
ployees’ underlying substantive rights. Decisions addressing
different issues under the laws of different states hardly re-
flect a circuit-split.

Ryan’s reliance on Hudson v. Ryan’s Family Steak
Houses, Inc., 212 F.3d 601 (11th Cir. 2000) (table), is weaker
yet. That decision is unpublished and, under the rules of the
Eleventh Circuit, is not considered a binding precedent.
Moreover, unlike many unpublished opinions, its text is not

% By contrast, the Sixth Circuit in this case found that it did not have
to reach the question of unconscionability under state law. See Walker,
400 F.3d at 385.
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even available on Westlaw. The existence of the decision
does not establish a conflict with the Sixth Circuit, or any
other circuit, over any issue, whether of federal or state law.

Ultimately, Ryan’s fundamental complaint appears to be
that the Sixth Circuit’s decision makes “the enforceability of
the Ryan’s arbitration program depend[ent] solely on geog-
raphy.” Pet. 19. But the possibility of outcomes being de-
pendent on geography is an inevitable consequence of a sys-
tem in which the enforceability of agreements to arbitrate
depends, as this Court has repeatedly held it does, on state
contract law. Indeed, Ryan’s plea for national uniformity
contradicts its own contention that the Sixth Circuit erred in
applying Tennessee law to opt-in plaintiffs residing outside
Tennessee. Ryan’s attack on the “arbitrar[iness]” of a system
that permits divergent results in different jurisdictions (Pet.
19) reveals that its real problem with the decision below is
not that the court applied the same law to all the plaintiffs,
but that Ryan’s thinks the court got the result wrong. In short,
Ryan’s wants a uniform national ruling that its agreements
are enforceable — but its own recognition that it is “well-
established” that state law governs the enforceability of arbi-
tration agreements (Pet. 8) demonstrates that it is not entitled
to such a uniform nationwide rule.

V. The Court of Appeals’ Holding That Ryan’s Struc-
turally Flawed Arbitration System Is Unenforceable
Presents No Issue Meriting Review by This Court.

Ryan’s ends by contending that the Sixth Circuit erred in
holding that “EDSI’s arbitral forum is not neutral and, there-
fore, the agreements are unenforceable.” Walker, 400 F.3d at
385-86. Again, the court’s holding in this respect was an al-
ternative ground for its decision and need not be reached in
light of the court’s decision that the agreements are unen-
forceable on state contract-law grounds. Even if the Sixth
Circuit’s analysis of EDSI’s lack of neutrality were the sole
ground for its decision, however, certiorari would be unwar-
ranted.
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Ryan’s contends that the Sixth Circuit’s decision con-
flicts with decisions of this Court holding that a court should
not refuse to enforce an arbitration agreement because of
“speculation” about its inadequacy, and with decisions of
other lower federal courts holding that challenges to the im-
partiality of a particular arbitrator or arbitral panel under Sec-
tion 10(a)(2) of the FAA, 9 U.S.C. § 10(a)(2), should be
made through a post-arbitration application to vacate the
award. See Pet. 22-24.

Although the general principle that post-arbitration re-
view is adequate to weed out the occasional problem of a bi-
ased arbitrator is widely accepted, the courts have also rec-
ognized that there are circumstances in which the system of
arbitration created by a particular agreement is so unfair that
it is appropriate to excuse a party from participating in the
process. As the Fourth Circuit explained in Hooters of Amer-
ica, Inc. v. Phillips, 173 F.3d 933 (4th Cir. 1999) (Wilkinson,
J.), “[g]enerally, objections to the nature of arbitral proceed-
ings are for the arbitrator to decide in the first instance,” and
“[o]nly after arbitration may a party then raise such chal-
lenges if they meet the narrow grounds set out in 9 U.S.C.
§ 10 for vacating an arbitral award.” /d. at 941. However,
where one party has “so skewed the process in its favor” that
the other “has been denied arbitration in any meaningful
sense of the word,” a court may intervene to relieve the dis-
advantaged party of the obligation to take part in a process
“that is crafted to ensure a biased decisionmaker.” Id. at 941,
938; accord, McMullen v. Meijer, Inc., 355 F.3d 485, 494 &
n.7 (6th Cir. 2004) (following Hooters and recognizing that
although courts may not presume arbitral partiality and gen-
erally should review claims of bias after an arbitration has
occurred, “procedural unfairness inherent in an arbitration
agreement may be challenged before the arbitration™)

Ryan’s cites no precedents that reject the principle estab-
lished in the Hooters and McMullen cases, permitting a pre-
arbitration challenge to an arbitration agreement in the ex-
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treme circumstances where the arbitration procedures are “so
wholly one-sided as to present a stacked deck.” Hooters, 173
F.3d at 940. Here, that is exactly what the Sixth Circuit
found, based on multiple factors including the qualifications
and manner of selection of arbitrators, the financial interrela-
tionship between Ryan’s and EDSI (in which Ryan’s ac-
counted for 42% of EDSI’s annual revenues), and the ex-
tremely limited discovery permitted by the rules. That EDSI
has chosen, in this Court, to file a brief supporting one of the
two parties to the dispute for which it supposedly is to pro-
vide a neutral adjudication only underscores the suspect na-
ture of the arbitral forum here.

Ryan’s cites cases holding, on their own specific facts,
that showings concerning a single one of these factors in iso-
lation were not sufficient to render an arbitration system sub-
ject to attack. Pet. 25-26. None, however, addressed the com-
bination of circumstances that the Sixth Circuit found here
rendered the arbitral forum unfair and inadequate. Astonish-
ingly, Ryan’s also asserts that the Seventh Circuit in Penn v.
Ryan’s Family Steak Houses, 269 F.3d at 758, “ruled” that
the supposed “procedural safeguards built into the EDSI sys-
tem” “were in line with other arbitration systems which have
passed constitutional muster.” Pet. 27. That is not true. What
the Seventh Circuit actually ruled was that “we need not re-
solve whether the EDS system is so deeply flawed that it
should be rejected on its face,” 269 F.3d at 758 (emphasis
added), because the court concluded that the arbitration
agreement was unenforceable on the ground that it “contains
only an unascertainable, illusory promise on the part of
EDS.” Id. at 759.

Ryan’s misrepresentation of the Seventh Circuit’s deci-
sion in Penn underscores the hollowness of its claim that this
case presents conflicts among the circuits requiring this
Court’s resolution. Rather, in its ruling on the bias inherent in
the Ryan’s arbitration procedure, as in its other holdings, the
Sixth Circuit applied settled, widely-agreed-upon principles
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to the unusual and fact-bound circumstances of this case and
Ryan’s unconventional arbitration agreements. This Court
need not, and should not, delve into either the Sixth Circuit’s
assessment of the bias inherent in the Ryan’s arbitration sys-
tem or into the fact-specific applications of state law that
serve as the basis for its alternative holdings.

CONCLUSION

For the foregoing reasons, the petition for a writ of certio-
rari should be denied.

Respectfully submitted,

ScoTT L. NELSON

PUBLIC CITIZEN LITIGATION
GROUP

1600 20th Street, N.W.

Washington, D.C. 20009

(202) 588-7724

M. REID ESTES

Counsel of Record
DARRELL L. WEST
DavID F. GORE
STEWART, ESTES & DONNELL
Financial Center, Suite 1401
424 Church Street
Nashville, TN 37219-2392
(615) 244-6538

Attorneys for Respondents
Date: October 2005



